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Rules  and  Regulations  Federal  Renter 

Vol.  60,  No.  153 
Wednesday,  August  9,  1995 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Feder^  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of. 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 

FEDERAL  TRADE  COMMISSION 
16  CFR  Part  252 

Guides  for  Labeling,  Advertising,  and 
Sale  of  Wigs  and  Other  Hairpieces 

AQENCY:  Federal  Trade  Commission. 
ACTION:  Rescission  of  the  Guides  for 
Labeling,  Advertising,  and  Sale  of  Wigs 
and  Other  Hairpieces. 

SUMMARY:  The  Federal  Trade 
Commission  (the  “Commission”),  as 
part  of  its  periodic  review  of  all  its 
guides  and  rules,  announces  that  it  has 
concluded  a  review  of  its  Guides  for 
Labeling,  Advertising,  and  Sale  of  Wigs 
and  Other  Hairpieces  (“Gmdes”  or  “Wig 
Guides”).  The  Commission  has  decided 
to  rescind  the  Guides. 

EFFECTIVE  DATE:  August  9, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ann  Stahl  Guler,  Investigator,  Federal 
Trade  Commission,  Los  Angeles 
Regional  Office,  11000  Wilshire  Blvd., 
Suite  13209,  Los  Angeles,  CA  90024, 
(310) 235-7890. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Wig  Guides  were  issued  by  the 
Commission  in  1970.^  The  Guides 
concerned  representations  and 
disclosures  in  the  advertising  and 
labeling  of  hairpieces  for  women  and 
men,  including  wigs,  falls,  chignons, 
and  toupees.  Cto  Api^  15, 1994,  the 
Commission  published  a  Notice  in  the 
Federal  Register  soliciting  comment  on 
the  Guides.^  Specifically,  the 
Commission  solicited  comments  on  the 
costs  and  benefits  of  the  Guides  and 
their  regulatory  and  economic  effect. 
The  comment  period  closed  Jime  14, 


>  Industry  guides  are  administrative 
interpretations  of  laws  administered  by  the 
Cottunission  for  the  guidance  of  the  public  in 
conducting  its  ai^rs  in  conformity  with  legal 
requirements.  16  CFR  1.5. 

»  59  FR 18005. 


1994.  The  Commission  received  two 
comments  in  response  to  the  Notice. 
They  are  discussed  in  Part  II  below. 

n.  Comments  Received./ 

The  Commission  received  comments 
from  one  organization,  the  American 
Hair  Loss  Coimcil  (AHLC),  and  one 
individual,  Johanna  Ehmann,  RN.  Ms. 
Ehmanu’s  comment  did  not  refer  to  the 
Guides,  but  provided  copies  of  a  booklet 
entitled  Hair  Loss  and  Cancer  Therapy 
to  aid  the  Commission  in  its  review  of 
the  Guides. 

The  AHLC  supported  retention  of  the 
Guides.  It  also  proposed  expanding  the 
Guides  to  encompass  “Hair  Addition 
System,”  such  as  hair  implants. 

m.  Conclusion ' 

The  Commission  has  concluded  its 
regulatory  review  of  the  Guides  for 
Labeling,  Advertising,  and  Sale  of  Wigs 
and  Other  Hairpieces  by  rescinding  tlm 
Guides.  The  Commission  based  its 
decision  on  the  fact  that  existing 
statutes  adequately  address  the 
consumer  protection  issues  that 
originally  gave  rise  to  the  Guides. 

Section  252.3  of  the  Guides  stated  that 
the  foreign  origin  of  all  imported 
industry  products  must  be  disclosed  on 
labels  and  in  advertising.  The  Tariff  Act 
requires  that  all  wigs  and  other 
hairpieces,  whether  made  from  human, 
animal,  or  synthetic  hair,  be  labeled  as 
to  coimtry  of  origin.^ 

Section  252.4  of  the  Guides,  providing 
that  highly  flammable  wigs  and  related 
products  should  not  be  sold  in  the 
United  States,  has  been  superseded  by 
statutory  changes.  Two  years  after  the 
Wig  Guides  were  issued.  Congress 
transferred  enforcement  of  the 
Flammable  Fabrics  Act  to  the  newly- 
created  Consiuner  Product  Safety 
Commission.^ 

Section  252.2  stated  that  labels  and 
advertising  should  disclose  whether 
hair  is  composed  of  human  or  artificial 
hair  (or  a  combination  of  both);  Section 
252.6  said  that  used  industry  products 
should  be  labeled  as  such,  llie 
remaining  sections  of  the  Guides 
delineated  specific  misrepresentations 
as  to  styling  characteristics,^  as  well  as 
general  misrepresentations;^  limited 


» 19  U.S.C.  §  1304;  Tariffs  6703, 6704, 
Harmonized  Tariff  Schedule  of  the  United  States 
(1995). 

«15  U.S.C.  §  2079(b). 

» 16  cm  S  252.10. 

» 16  CFR  §252.1. 


designations  of  hair  such  as  “natural” 
and  “genuine”  to  human  hair;^  and 
provided  definitions  of  “handmade,”  ^ 
"custom-made”  and  similar  terms,^ 
“custom-colored”  and  related  terms,^® 
and  “virgin”  hair.'' 

The  United  States  now  imports  nearly 
all  wigs  sold  domestically,  except  for 
those  produced  by  a  few  custom  wig 
makers.  The  Commission  is  not  aware  of 
any  unique  consumer  protection  issues 
currently  associated  with  the 
advertising  or  labeling  of  wigs  and  other 
hairpieces.  The  comments  submitted  to 
the  Commission  demonstrated  no 
continuing  need  by  the  w^  industry  for 
special  Commission  guidance.  If,  in  the 
future,  practices  in  the  sale  of  wigs  are 
determined  to  be  materially  misleading 
and  to  cause  consumer  harm,  the 
Commission  can  address  such  practices 
imder  Section  5  of  the  Federal  Trade 
Commission  Act.'^ 

List  of  Subjects  in  16  CFR  Part  2S2  • 

Advertising,  Cosmetics,  Labeling, 
Trade  practices.  Wigs  and  Hairpieces. 

By  direction  of  the  Commission. 

Donald  S.  Clark, 

Secretary. 

PART  252— [REMOVED] 

The  Commission,  tmder  authority  of 
sections  5(a)(1)  and  6(g)  of  the  Federal 
Trade  Commission  Act,  15  U.S.C. 
45(a)(1)  and  46(g),  amends  chapter  I  of 
title  16  of  the  Code  of  Federal 
Regulations  by  removing  Part  252. 

[FR  Doc.  95-19545  Filed  8-8-95;  8:45  am] 
BILLING  CODE  67S0-01-M 


^16  CFR  §252.5. 

•16  CFR  §252.7. 

•16  CFR  §252.8. 

‘016  CFR  §252.9. 

“16  CFR  §252.11. 

Section  5  of  the  FTC  Act,  15  U.S.C.  §  45(a)(1). 
prohibits  unfair  or  deceptive  acts  or  practices  in  or 
affecting  commerce. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  510  and  520 

Animal  Drugs,  Feeds,  and  Related 
Products;  Ox^^tracycline 
Hydrochloride  Solut^  Powder 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  end  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  an  abbreviated  new  animal 
d^g  application  (ANADA)  filed  by 
Rhone  Merieux  Canada,  Inc.  The 
ANADA  provides  for  the  use  of  a 
generic  oxytetracycline  hydrochloride 
soluble  powder  administered  orally  in 
drinking  water  for  the  control  of  certain 
diseases  of  chickens  and  tmkeys  and  the 
treatment  and  control  of  certain  diseases 
of  swine,  all  susceptible  to 
oxytetracycline. 

EFFECTIVE  DATE:  August  9. 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 

Melanie  R.  Berson,  Center  for  Veterinary 
Medicine  (HFV-135),  Food  and  Drug 
Administration,  7500  Standish  PL, 
Rockville,  MD  20855,  301-594-1643. 
SUPPLEMENTARY  INFORMATION:  Rhone 
Merieux  Canada,  Inc.,  345  Boul.  Labbe 
Blvd.,  North  Victoriaville,  QC,  G6P  IBI, 
Canada,  filed  ANADA  200-144  which 
provides  for  use  of  oxytetracycline 
hydrochloride  soluble  powder  in 
drinking  water  of  chickens,  turkeys,  and 
swine.  The  medicated  drinking  water  is 
used  as  follows:  (1)  Chickens  for  control 
of  infectious  synovitis  caused  by 
Mycoplasma  synoviae  susceptible  to 
o?^etracycline;  control  of  chronic 
respiratory  disease  (CRD)  and  air  sac 
infections  caused  by  M.  gallisepticum 
and  Escherichia  coli  susceptible  to 
oxytetracycline;  control  of  fowl  cholera 
caused  by  Pasteurella  multocida 
susceptible  to  oxytetracycline;  (2) 
turkeys  for  control  of  hexamitiasis 


caused  by  Hexamita  meleagridis 
susceptible  to  ox5detracycline; 
infectious  synovitis  caused  by  M. 
synoviae  susceptible  to  ox)detracycline; 
and  control  of  complicating  bacterial 
organisms  associated  with  blue  comb 
(transmissible  enteritis;  coronaviral 
enteritis)  susceptible  to  oxytetracycline; 
(3)  swine  for  control  and  treatment  of 
bacterial  enteritis  caused  by  E.  coli  and 
Salmonella  choleraesuis  and  bacterial 
pneumonia  caused  by  P.  multocida 
susceptible  to  ox3rtetracycline;  and  (4) 
breeding  swine  for  control  and 
treatment  of  leptospirosis  (reducing  the 
incidence  of  abortions  and  shedding  of 
leptospira)  caused  by  Leptospira 
pomona  susceptible  to  oxytetracycline. 

Approval  of  ANADA  200-144  for 
oxytetracycline  soluble  powder  is  a 
generic  copy  of  I.  D.  Russell’s  NADA 
130—435  (Oxytet  Soluble).  The  ANADA 
is  approved  as  of  June  26, 1995,  and  the 
regulations  in  §  520.1660d  (21  CFR 
520.1660d)  are  amended  to  reflect  the 
approval.  The  basis  for  approval  is 
discussed  in  the  fi«edom  of  information 
summary. 

Also,  Rhone  Merieux  Canada,  Inc., 
has  not  been  previously  listed  in  21  CFR 
510.600(c)  as  sponsor  of  an  approved 
application.  That  section  is  amended  to 
add  entries  for  the  firm. 

In  addition,  the  regulation  contains  an 
outdated  paragraph  citing  the  National 
Academy  of  Sciences/National  Research 
Council  (NAS/NRC)  status  of  these 
products.  The  Generic  Animal  Drug  and 
Patent  Term  Restoration  Act  of  1988 
changed  that  status,  therefore, 

§  520.1660d(c)(2)  is  removed  and 
reserved. 

In  accordance  with  the  fireedom  of 
information  provisions  of  part  20  (21 
CFR  part  20)  and  §  514.11(e)(2)(ii)  (21 
CFR  514.11(e)(2)(ii)),  a  smnmary  of  data 
and  information  submitted  to  support 
approval  of  this  application  may  1^  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Admiiiistration,  rm.  1-23, 12420 
Parklawn  Dr.,  Rockville,  MD  20857, 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 


The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  hirnian  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency’s  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  em 
enviromnental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above),  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

List  of  Subjects 
21  CFR  Part  510 

Administrative  practice  and 
procedine.  Animal  dfugi  Labeling, 
Reporting  and  recordkeeping 
requirements. 

21  CFR  Part  520 

Animal  drugs. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  parts  510  and  520  are  amended  as 
follows: 

PART  51&-NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  510  continues  to  read  as  follows: 

Authority:  Secs.  201,  301,  501,  502,  503, 
512,  701,  721  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (21  U.S.C.  321,  331,  351,  352, 
353,  360b,  371,  379e). 

2.  Section  510.600  is  amended  in  the 
table  in  paragraph  (c)(1)  by 
alphabetically  adding  a  new  entry  for 
“^one  Merieux  Canada,  Inc.,”  and  in 
the  table  in  paragraph  (c)(2)  by 
numerically  adding  a  new  entry  for 
“047015”  to  read  as  follows: 

§  51 0.600  Names,  addresses,  and  drug 
labeler  codes  of  sponsors  of  approved 
applications. 

***** 

(c)  *  *  * 

(1)  *  *  * 


Firm  name  and  address  Drug  labeler  code 

*  *  *  * 

Rhone  Merieux  Canada,  Inc.,  345  Boul.  Labbe  BK/d.,  North,  Victoriaville,  QC,  Q6P  1 B1 
Canada  . 


047015 
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Drug  labeler  code 


Firm  name  and  address 


Rhone  Merieux  Canada,  Inc.,  345  Boul.  Labbe  Blvd.,  North,  Victoriaville,  QC  G6P  1B1 
Canada. 


PART  520— ORAL  DOSAGE  FORM 
NEWANiMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  520  continues  to  read  as  follows: 

Authority:  Sec.  512  of  the  Federal  Pood, 
Drug,  and  Cosmetic  Act  (21  U.S.C.  360b). 

§  520.1 660d  [Amended] 

2.  Section  520.1660d  Oxytetracycline 
hydrochloride  soluble  powder  is 
amended  in  paragraph  (b)(2l  hy  adding 
the  phrase  “and  047015”  after 
“017144,”  and  by  removing  and 
reserving  paragraph  (c). 

Dated:  July  31, 1995. 

Stephen  F.  Sundlof, 

Director,  Center  for  Veterinary  Medicine. 

(FR  Doc.  95-19634  Filed  8-8-95;  8:45  am)  ; 
BiLUNQ  CODE  4ie0-01-F 

21  CFR  Parts  510.and  529 ' 

Animal  Drugs,  Feeds,  and  Related 
Products;  Isofluraie- 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule.  _ 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  ta  reflect 
approval  of  an  abbreviated  new  animal 
di);ug  application  (ANADA)  filed  by 
Halocarbon  Laboratories,  Division  of 
Halocarbon  Products  Corp.  The  ANADA 
provides  for  use  of  isoflurane  as  an 
inhalant  for  induction  and  maintenance 
of  general  anesthesia  in  horses  and  dogs. 
EFFECTIVE  DATE:  August  9, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  K.  Woods,  Center  For  Veterinary 
Medicine  (HFV-114),  Food  and  Drug 
Administration,  7500  Standish  PI., 
Rockville,  MD  20855,  301-594-1616. 


SUPPLEMENTARY  INFORMATION: 

Halocarbon  Laboratories,  Division  of 
Halocarbon  Products  Corp.,  887 
Kinderkamack  Rd.,  P.O.  Box  661,  River 
Ridge,  NJ  07661,  filed  ANADA  200-129 
which  provides  for  inhalant  use  of’ 
isoflurane  for  induction  and 
maintenance  of  general  anesthesia  in 
horses  and  dogs.  Thejdrug  is  limited  to 
use  by  or  on  the  order  of  a  hcensed 
veterinarian. 

Approval  of  ANADA  200-129  for 
Halocarbon  Laboratories’  isoflurane  is  as 
a  generic  copy  of  Anaquest's  NADA 
135-773  for  AErrane®  (isoflurane)..The  .. 
ANADA  is  approved  as  of  June.29t  1995* 
and  the  regulations  are  amended  by 
revising  21  CFR  529.1186(b)  to  reflect 
the  approval.  The  basis  of  approval  is 
discussed  in  the  freedomcof  information 
summary.  In  addition,  Halocarbon 
Laboratcnies  has  not  been  previously .. 
hsted  in  21  CFR  510A00(ckas  sponsor.  ’ 
of  an  approved  apphcation,>That  section 
is  amended  to  add  entries  for  the  firm; 

In  accordance  with  the  fteedom  of 
information  provisions  of  part  20  (21 
CFR  part  20)  and^  514.11(e)(2)(ii)  (21 
CFR  514.11(e)(2)(ii)),  a  smnmary  of 
safety  and  efiectiveness  data  and. 
informaticHi  submitted  to  support 
approval  of  this  appUcation  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  emd  Drug 
Administration,  rm.  1-23, 12420 
Parklawn  Dr.,  Rockville,  MD  20857, 
between  9^a.m.  and  4  p.m.,  Monday 
through  Friday. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  hiunan  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency’s  finding  of  no 
significant  impact  and  the  evidence 


supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen. 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

List  of  Subjects 
21  CFR  Part  510 

Administrative  practice  and 
procediire.  Animal  drugs.  Labeling, 
Reporting  and  recordkeeping 
requirements. 

21  CFR  Part  529 

Animal  drugs. 

Therefore,  under  theuFederal  Food,. 
Dn^,  and. Cosmetic  Act  and  under  r 
authority  delegated  to  the  Commissioner 
of  Food  and  Dmgs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  parts  510  and  529  are  amended  as 
follows: 

PART  510— NEW  ANIMAL  DRUGS. 

1.  The  authority  citation  for  21  CFR 
part  510  continues  to.  read  as  follows: 

Authority:  Secs.  2Q1,  301,  501, 502,  503, 
512,  701,  721  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (21  U.S.C.  321,  331,  351,352, 
353,  360b,  371,  379e). 

2.  Section  510.600  is  amended  in  the 
table  in  paragraph  (cKl)  by  » 
alphabetically  adding  a  new  entry  for 
“Haloceubon  Laboratories’’-’  and  in  the 
table  in  paragraph  (c)(2)  by  numerically . 
adding  a  new  entry  for  “012164”  to  re^ 
as  follows: 

§  51 0.600  Names,  addresses,  and  drug 
labeler  codes  of  sponsors  of  approved 
applications. 

***** 

(c)  *  *  * 

(1)  *  *  * 


Firm  name  and  address  Drug  labeler  code 

Halocarbon  Laboratories,  Division  of  Halocarbon  Products  Corp.,  887  Kinderkamack  Rd., 

P.O.  Box  661,  River  Ridge,  NJ  07661. 


012164 
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(2)  *  *  * 

Drug  labeler  code 

Firm  name  and  address 

012164 .  Halocarbon  Laboratories,  Division  of  Halocarbon  Products  Corp.,  887  Kinderkamack  Rd., 

P.O.  Box  661,  River  Ridge,  NJ  07661. 


PART  52»-CERTAIN  OTHER  DOSAGE 
FORM  NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  529  continues  to  read  as  follows: 

Auttiority:  Sec.  512  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (21  U.S.C.  360b). 

2.  Section  529.1186  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§629.1186  Isoflurane. 
***** 

(b)  Sponsors.  See  Nos.  000074, 
010019,  and  012164  in  §  510.600(c)  of 
this  chapter. 

***** 

Dated:  July  31, 1995. 

Stephen  F.  Sundlof, 

Director,  Center  for  Veterinary  Medicine. 

(FR  Doc.  95-19684  Filed  8-8-95;  8:45  am] 
BiUJNG  CODE  4160-01-F 


AGENCY  FOR  INTERNATIONAL 
DEVELOPMENT 

22  CFR  Part  213 
RIN0422-AA2S 

Collection  of  Debts  by  Tax  Refund 
Offset 

AGENCY:  Agency  for  International 
Development. 

ACTION:  Final  rule.  . 

SUMMARY:  The  Agency  for  International 
Development  is  amending  its  debt 
collection  regulations  to  implement  the 
tax  refund  offset  provisions  of  31  U.S.C. 
3720A. 

DATES:  Effective  August  9, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jan  W.  Miller,  Office  of  the  General 
Counsel,  Room  6881,  N.S.,  Agency  for 
International  Development,  Washington, 
DC  20523;  (202)  647-6380. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  22  CFR  part  213  to 
allow  the  agency  to  recover  delinquent 
debts  owed  the  United  States 
Government  through  the  offeet  of  tax 
refunds  was  published  in  the  Federal 
Register  on  January  12, 1995,  (60  FR 
2911).  No  comments  were  received. 


Regulatory  Impact 

This  rule  is  not  a  "significant 
regulatory  action”  imder  Executive 
Order  No.  12866. 

Environmental  Impact 
This  action  does  not  constitute  a 
major  Federal  action  significantly 
affecting  the  quality  of  the  hiunan 
environment. 

List  of  Subjects  in  22  CFR  Part  213 
Claims,  salary  offset. 

Accordingly,  22  CFR  part  213  is 
amended  as  follows: 

1.  The  authority  citation  for  part  213 
is  revised  to  read  as  follows: 

Authority:  Sec.  621  of  the  Foreign 
Assistance  Act  of  1961,  as  amended,  22 
U.S.C.  2381;  subpart  B  also  issued  under  5 
U.S.C  5514;  5  CFR  550,  subpart  K.  Subpart 
C  also  issued  imder  31  U.S.C.  3720A. 

2.  Part  213  is  amended  to  add  a  new 
subpart  C  as  follows: 

PART  213— COLLECTION  OF  CLAIMS 
***** 

Subpart  C— Collection  of  Debts  by  Tax 
Refund  Offset 

213.21  Purpose. 

213.22  Applicability  and  scope. 

213.23  Administrative  charges. 

213.24  Pre-offset  notice. 

213.25  Reasonable  attempt  to  notify  and 
clear  and  concise  notification. 

213.26  Consideration  of  evidence  and 
notification  of  decision. 

213.27  Change  in  conditions  after 
submission  to  IRS. 

Subpart  C— Collection  of  Debts  by  Tax 
Refund  Offset 

§213.21  Purpose. 

This  subpart  establishes  procedures 
for  AID  to  refer  past  due  debts  to  the 
Internal  Revenue  Service  (IRS)  for  offset 
against  income  tax  refunds  of  taxpayers 
owing  debts  to  AID. 

§  213.22  Applicability  and  scope. 

(a)  This  subpart  implements  31  U.S.C. 
3720A  which  authorizes  the  IRS  to 
reduce  a  tax  refund  by  the  amount  of  a 
past  due  and  legally  enforceable  debt 
owed  to  the  United  States. 


(b)  A  past  due  legally  enforceable  debt 
referable  to  the  IRS  is  a  debt  which  is 
owed  to  the  United  States  and: 

(1)  Except  for  judgement  debt  or  other 
debts  specifically  exempt  from  this 
requirement,  is  referred  within  10  years 
after  AID’S  right  of  action  accrues; 

(2)  In  the  case  of  individuals,  is  at 
least  $25.00. 

(3)  In  the  case  of  business  debtors  is 
at  least  $100.00; 

(4)  In  the  case  of  individual  debtors, 
cannot  be  currently  collected  pursuant 
to  the  salary  offset  provisions  of  5  U.S.C. 
5514(a). 

(5)  Is  ineligible  for  or  cannot  be 
currently  collected  pinsuant  to  the 
administrative  offset  provisions  of  31 
U.S.C.  3716; 

(6)  Is  the  debt  of  a  debtor  (or  in  the 
case  of  an  individual  debtor,  his  or  her 
spouse)  for  whom  AID  records  do  not 
show  debtor  has  filed  for  bankruptcy 
imder  title  11  of  the  United  States  Code 
or  for  whom  AID  can  clearly  establish 
at  the  time  of  the  referral  that  an 
automatic  stay  under  11  U.S.C.  362  has 
been  lifted  or  is  no  longer  in  effect; 

(7)  Has  been  disclosed  by  AID  to  a 
consumer  reporting  agency  as 
authorized  by  31  U.S.C.  3711(f);  and 

(8)  For  which  AID  has  given  notice, 

considered  any  evidence,  and  ^ 

determined  that  the  debt  is  past-due  and 
legally  enforceable  under  the  provisions 
of  this  subpart. 

§  213.23  Administrative  charges. 

All  administrative  charges  incurred  in 
connection  with  the  referral  of  debts  to 
the  IRS  will  be  added  to  the  debt,  thus 
increasing  the  amoimt  of  the  offset. 

§  21 3.24  Pre>Off set  Notice. 

(a)  Before  AID  refers  a  debt  to  the  IRS, 
it  will  notify  or  make  a  reasonable 
attempt  to  notify  the  debtor  that: 

(1)  The  debt  is  past  due; 

(2)  Unless  repaid  within  60  calendar 
days  thereeifter,  the  debt  will  be  referred 
to  the  IRS  for  offset  against  any 
overpayment  of  tax; 

(3)  The  debtor  has  at  least  60  days 
from  the  date  of  the  notice  to  present 
evidence  that  all  or  part  of  such  debt  is 
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not  past-due  or  not  legally  enforceable; 
and 

(4)  AID  will  consider  any  evidence 
presented  by  the  debtor  and  determine 
whether  any  part  of  such  debt  is  past- 
due  and  legally  enforceable. 

(b)  The  notice  will  explain  to  the 
debtor  the  manner  in  which  the  debtor 
may  present  such  evidence  to  AID. 

§  213.25  Reasonable  attempt  to  notify  and 
clear  and  concise  notification. 

(a)  Reasonable  attempt  to  notify.  AID 
will  have  made  a  reasonable  attempt  to 

X  notify  the  debtor  imder  §  213.24(a)  it  is 
used  a  mailing  address  for  the  debtor 
obtained  horn  the  IRS  pursuant  to  the 
Internal  Revenue  Code,  26  U.S.C.  6103 
(m)(2)  or  (m)(4),  imless  AID  receives 
clear  and  concise  notification  firom  the 
debtor  that  notices  are  to  be  sent  to  an 
address  different  from  the  address 
obtained  from  the  IRS. 

(b)  Clear  and  concise  notification. 
Clear  and  concise  notification  means 
that  the  debtor  has  provided  AID  with 
written  notification  containing  the 
debtor’s  name  and  identifying  number 
(as  defined  in  the  Internal  Revenue 
Code,  26  U.S.C.  6109),  the  debtor's  new 
address,  and  the  debtor’s  intent  to  have 
the  notices  sent  to  the  new  address. 

§  21 3.26  Consideration  of  evidence  and 
notification  of  decision. 

(a)  AID  will  give  the  debtor  at  least  60 
days  from  the  date  of  the  pre-ofisot 
notice  to  present  evidence.  Evidence 
that  collection  of  the  debt  is  affected  by 
a  bankruptcy  proceeding  involving  the 
debtor  shall  bar  referral  of  the  debt. 

(b)  If  the  evidence  presented  is  not 
considered  by  an  employee  of  AID  but 
by  an  entity  or  person  acting  for  AID, 
the  debtor  will  have  at  least  30  days 
fi'om  the  date  the  entity  or  person 
notifies  the  debtor  that  all  or  part  of  the 
debt  is  past-due  and  legally  enforceable 
to  request  review  by  an  employee  of  AID 
of  any  unresolved  ^spute. 

(c)  AID  will  provide  the  debtor  with 
its  decision  and  the  decision  of  any 
entity  or  person  acting  for  AID  on  to 
whe^er  all  or  part  of  the  debt  is  past- 
due  and  legally  enforceable.  The 
decision  will  include  a  statement  of  the 
basis  or  principal  bases  for  the  decision. 

{213.27  Change  in  conditions  after 
submission  to  IRS. 

AID  will  promptly  notify  the  IRS  if, 
after  submission  of  a  debt  to  the  IRS  for 
offset,  AID: 

(a)  Determines  that  an  error  has  been 
made  with  respect  to  the  information 
submitted  to  the  IRS; 

(b)  Receives  a  payment  or  credits  a 
payment,  other  than  an  IRS  offset,  to  the 
accoimt  of  the  debtor; 


(c)  Receives  notice  that  the  debtor  has 
filed  for  bankruptcy  under  title  11  of  the 
United  States  Code  or  the  debt  has  been 
discharged  in  bankruptcy; 

(d)  Receives  notice  that  an  offset  was 
made  at  the  time  when  the  automatic 
stay  provisions  of  11  U.S.C.  362  were  in 
effect; 

(e)  Receives  notice  that  the  debt  has 
been  extinguished  by  death;  or 

(f)  Refunds  all  or  part  of  the  offset 
amount  to  the  debtor. 

Dated:  March  21, 1995. 

Donald  K.  Chamey, 

Chief  Financial  Officer. 

[FR  Doc.  95-19588  Filed  8-8-95;  8:45  am] 
BILLING  CODE  ei16-01-M 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

29  CFR  Part  1910 
[Docket  No.  S-048] 

Logging  Operations 

AGENCY;  Occupational  Safety  and  Health 
Administration,  Labor. 

ACTION:  Extension  of  partial  stay. 

SUMMARY:  on  October  12, 1994,  OSHA 
published  a  final  logging  standard 
providing  protection  for  workers  in 
logging  operations  (59  FR  51672).  The 
final  rule  (29  CFR  1910.266)  had  an 
effective  date  of  February  9, 1995.  On 
February  8, 1995,  OSHA  published  a 
notice  of  a  partial  stay  for  six-months, 
until  August  9, 1995,  of  12  provisions  of 
the  final  rule  (60  FR  7447).  This  notice 
extends  the  partial  stay  of  those  12 
provisions  for  30-days,  tmtil  September 
8, 1995. 

EFFECTIVE  DATE:  The  partial  stay  of 
enforcement  will  continue  to  be 
effective  imtil  September  8, 1995.  The 
remaining  requirements  of  §  1910.266, 
which  became  effective  on  February  9, 
1995,  are  imaffected  by  this  document. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Rick  Liblong,  Office  of  Information 
and  Consumer  Affairs,  Occupational 
Safety  and  Health  Administration, 

Room  N-3637,  U.S.  Department  of 
Labor,  200  Constitution  Avenue  NW., 
Washington,  DC  20210,  (202)-219-8148. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  October  12, 1994,  OSHA 
published  a  final  logging  standard 
providing  protection  for  workers  in 
logging  operations  (59  FR  51672).  The 
final  r^e  (29  CFR  1910.266)  had  an 
effective  date  of  February  9, 1995. 


After  the  final  rule  was  published,  the 
Equipment  Manufacturers  Institute 
(E^),  the  Portable  Power  Equipment 
Manufacturers  Association  (PPEMA), 
and  Homelite,  a  manufacturer  of  chain 
saws,  filed  timely  petitions  under 
section  6(f)  of  the  Occupational  Safety 
and  Health  Act  of  1970  (29  U.S.C.  651 
et  seq.)  seeking  judicial  review  of  the 
standard.  After  the  deadline  for  filing 
such  petitions  had  passed,  the 
Associated  California  Loggers,  the 
Associated  Oregon  Loggers,  Inc.,  the 
Montana  Logging  Association,  and  the 
Washington  Contract  Loggers 
Association  also  filed  objections  to  the 
final  rule  with  OSHA. 

These  parties  and  organizations  raised 
questions  about  certain  provisions  of  the 
final  rule.  After  consideration  of  their 
questions,  OSHA  published  a  Federal 
Register  notice  (60  FR  7447,  Feb.  8,, 
1995)  staying  12  provisions  of  the 
standard  for  six-months,  until  August  9, 
1995.  The  provisions  OSHA  stayed 
were:  (d)(l)(v) — insofar  as  it  requires 
foot  protection  to  be  chain-saw  resistant; 

(d)(l)(vii) — insofar  as  it  required  face 
protection;  (d)(2)(iii) — aimual  review 
and  approval  of  first-aid  kits  by  a  health 
care  provider;  (f)(2)(iv) — ^machine 
operation  on  slopes;  (fi(2)(xi) — ^machine 
shutdown  procedures;  (f)(3)(ii) — ROPS 
specifications;  (f)(3)(vii)  and  (viii) — 
machine  cab  enclosures;  (f)(7)(ii)— 
insofar  as  it  requires  machine  parking 
brakes  to  be  able  to  stop  a  moving 
machine;  (g)(1)  and  (2)— maintenance 
and  inspection  requirements  insofar  as 
they  apply  to  employee-owned  vehicles; 
(h)(2)(vii) — the  backcut  requirement 
insofar  as  it  applies  to  Humboldt 
cutting.  'The  remaining  requirements  of 
1910.266  were  imaffacted  by  the  partial 
stay  and  went  into  effect  on  February  9, 
1995. 

In  the  notice  announcing  the  partial 
stay,  OSHA  said  the  six-month  delay  of 
the  12  provisions  would  give  the 
Agency  time  to  clarify  language  in  the 
regulatory  text  and  preamble  so  it  most 
accurately  expressed  the  Agency’s 
intent  with  respect  to  the  provisions  in 
question  and  to  provide  additional 
information  with  regard  to  some  of  the 
provisions.  OSHA  is  extending  the 
partial  stay  on  the  above  listed 
provisions  for  a  30-days,  rmtil 
September  8, 1995,  in  order  to  complete 
its  reconsideration  of  the  issues, 
complete  corrections  and  clarifications 
in  the  regulatory  text  and  preamble,  and 
revise  its  compliance  directive  to  reflect 
those  changes. 
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List  of  Subjects 
29  CFR  Part  1910 

rhain  saw,  Forestry,  Harvesting. 
Incorporation  by  reference,  Logging, 
Occupational  safety  and  health, 
Pulpwood  timber.  Training 

29  CFR  Part  1928 

Agricultiue,  Migrant  labor. 
Occupational  safety  and  health 

Authority 

This  dociunent  was  prepared  under 
the  direction  of  Joseph  A.  Dear, 

Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue  NW.,  Washington,  DC  20210 
This  action  is  taken  pursuant  to 
sections  4, 6,  and  8  of  the  Occupational 
'Safety  and  Health  Act  of  1970  (29  U.S.C. 

653. 655. 657) ,  Secretary  of  Labor’s 
Order  No.  1-90  (55  FR  9033)  and  29 
CFR  part  1911. 

Signed  at  Washington,  DC,  this  4th  day  of 
August,  1995. 

Jaaeph  A.  Dear, 

Assistant  Secretary  of  Labor. 

For  the  reasons  set  forth  above,  29 
CFR  1910  is  hereby  amended  as  follows: 

FART  1«10— [AMENDED] 

1.  The  authority  citation  for  subpart  R 
of  part  1910  continues  to  read  as 
follows: 

AtffHOMTY:  Sacs.  4, 6,  8,  Occupational 
Safety  and  Health  Act  of  1970  (29  U.S.C  653, 

655. 657) ;  Secretary  of  Labor’s  Order  No.  12- 
71  (36  FR  8754),  8-76  (41  FR  25059),  9-83 
(48  FR  35736)  or  1-90  (55  FR  9033),  as 
applicable. 

Sections  1910.261, 1910.262, 1910.265, 
1910.266, 1910.267, 1910.268, 1910.269, 
1910.272, 1910.274  and  1910.275  also  issued 
under  29  CFR  Part  1911. 

Section  1916.272  also  issued  imder  5 
U.S.C  553. 

2.  The  note  at  the  end  of  §  1910.266, 
is  revised  to  read  as  follows: 

{ Lijglng  aperatlewa. 

***** 

Nefe:  In  the  Federal  Register  of  August  9, 
1995,  OSHA  extmded  the  stay  of  the 
foUowieg  paragraphs  of  §  1910.266  imtil 
Septemlwr  8, 1995.  The  remaining 
requirements  of  $  1910.266,  which  became 
e^ctive  on  February  9, 1995,  are  xmaffected 
by  the  extension  of  the  partial  stay: 

1.  (d)(l)(v) — ^insofar  as  it  requires  foot 
protection  to  be  chain-saw  resistant 

2.  (d)(l)(vii) — ^insofar  as  it  required 
face  protection. 

3.  (d)(2)(ui). 

4. (f)(2)(iv). 

5.  (f)(2)(xi). 

6.  (f)(3)(ii). 

7.  (f)(3)(vii). 


8.  (f)(3)(viu). 

9.  (f)(7)(ii) — ^insofar  as  it  requires 
parking  brakes  to  be  able  to  stop  a 
moving  machine. 

10.  (g)(1)  and  (g)(2)  insofar  as  they 
require  inspection  and  maintenance  of 
employee-owned  vehicles. 

11.  (h)(2)(vii) — ^insofar  as  it  precludes 
backcuts  at  the  level  of  the  horizontal 
cut  of  the  undercut  when  the  Humboldt 
cutting  method  is  used. 

[FR  Doc.  95-19649  Filed  8-8-95;  8:45  am] 
BILLING  CODE  4S1S-M-M 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  165 
[CQD01-a&-0i4] 

RIN2115-AA97 

Safaty  Zona:  Balmar  Powar;Soat  Race, 
Shark  RIvar,  Mmar,  N3 

agency:  Coast  Guard,  DOT. 

ACTION:  Temporary  final  rule. 

summary:  The  Coast  Guard  is 
establishing  a  temporary  safety  zone  for 
the  Belmar  Power  Boat  Race  located  in 
the  Shark  River,  Belmar,  New  Jersy,  on 
Sunday,  August  20, 1995,  firom  11  a.m. 
xmtil  5  p.m.  This  rectanguhir  safety  zone 
closes  ^1  waters  of  the  Shark  River 
ranging  from  100  to  350  yards  off  the 
noi^em  shoreline  of  Maclearie  Park, 
Belmar,  New  Jersey,  from  the  Municipal 
Boat  Basin  western  entrance,  extending 
westerly  approximately  750  yards. 
EFFECTIVE  DATE:  This  rule  is  effective  on 
August  20, 1995,  firom  11  a.m.  imtil  5 
p.m.,  unless  extended  or  terminated 
sooner  by  the  Captain  of  the  Port,  New 
York. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  (Junior  Grade)  K.  Messenger, 
Maritime  Plarming  Staff  Chief,  Coast 
Guard  Group,  New  York,  (212)  668- 
7934. 

SUPPLEMEinARY  INFORMATION: 

Draftmg  feifermaMen 

The  drafters  of  this  regulation  are 
LTJG  K.  Messenger,  Project  Manager, 
Coast  Guard  Group  New  York  and  CDR 
J.  Stieb,  Project  Attorney,  First  Coast 
Guard  District,  Legal  Office. 

Regulatory  Hialory 

On  Jvme  30, 1995r  the  Coast  Guard 
published  a  notice  qf  proposed 
rulemaking  (NPRM)  in  the  Federal 
Register  (60  FR  34192).  Interested 
persons  were  requested  to  submit 
comments  on  or  before  July  31, 1995.  No 


comments  were  received.  A  public 
hearing  was  not  requested  and  one  was 
not  held.  The  Cqast  Guard  is 
promulgating  this  temporary  final  rule 
as  proposed.  Good  cause  exists  for 
making  this  regulation  effective  less 
than  30  days  after  Federal  Register 
publication.  Due  to  the  NPRM  comment 
period  deemed  necessary  to  give 
adequate  public  notice,  there  was 
insufficient  time  to  publish  this 
temporary  final  rule  30  days  prior  to  the 
event.  The  delay  that  would  be 
encountered  to  allow  for  a  30  day 
delayed  effective  date  would  cause  the 
cancellation  of  this  event.  Cancellation 
of  this  event  is  contrary  to  the  public 
interest.  Adequate  measiures  are  being 
taken  to  ensme  mariners  are  made 
aware  of  this  regulation.  This  rule  will 
be  locally  published  in  the  First  Coast 
Guard  District’s  Local  Notice  to 
Mariners,  and  annoxmced  via  Safety 
Marine  Information  Broackasts. 

Background  and  Purpose 

The  East  Coast  Boat  Racing  Club  of 
New  Jersey  submitted  an  Application 
for  Approval  of  Marine  Event  for  a 
power  boat  race  in  Shark  River,  New 
Jersey.  This  regulation  establishes  a 
rectangular  safety  zone  in  the  waters  of 
the  Shark  River  ranging  from  100  to  350 
yards  off  the  northern  shoreline  of 
Maclearie  Park,  Belmar,  New  Jersey, 
firom  the  Municipal  Boat  Basin  western 
entrance,  extendiing  westerly 
approximately  750  yards,  and  boimded 
by  the  lines  of  latitude  40°10'48"N  and 
40‘’10'55"N,  and  the  lines  of  longitude 
074"01'58"W  and  074‘’02'26"W  (NAD  ‘ 
1983).  This  regulation  is  in  effect  on 
August  20, 1995,  from  11  a.m.  imtil  5 
p.m.,  unless  extended  or  termianted 
sooner  by  the  Captain  of  the  Port  New 
York.  This  safety  zone  prevents  vessels 
not  participating  in  this  event  from 
transiting  this  portion  of  the  Shark 
River,  Belmar,  New  Jersey.  Vessels 
participating  in  this  event  include  race 
participants  and  race  committee  craft. 

All  other  vessels,  swinuners,  and 
personal  watercraft  of  any  nature  are 
precluded  from  entering  or  moving 
within  the  safety  zone.  This  regulation 
is  needed  to  protect  the  boating  public, 
as  well  as  the  participants,  from  the 
hazards  associated  with  high  speed 
power  boat  racing  in  confined  waters. 

Regulatory  Evahiatiau 

This  regulation  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  imder  section  6(a)(3)  of  that 
order.  It  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
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significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040, 
February  26, 1979).  Tlie  Coast  Guard 
expects  the  economic  impact  of  this 
regulation  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  paragraph 
10(e)  of  the  regulatory  policies  and 
procedures  of  DOT  is  unnecessary.  This 
safety  zone  closes  a  portion  of  the  Shark 
River  to  nonparticipating  vessel  traffic 
on  August  20, 1995,  from  11  a.m.  until 
5  p.m.,  imless  extended  or  terminated 
sooner  by  the  Captain  of  the  Port  New 
York.  Although  this  regulation  prevents 
traffic  from  transiting  a  small  portion  of 
Shark  River  off  of  Maclearie  Park  north 
of  the  charted  navigation  channel,  the 
effect  of  this  regulation  will  not  be 
significant  for  several  reasons:  the 
limited  duration  of  the  event;  mariners 
can  transit  to  the  south  of  the  zone  via 
the  charted  navigation  channel;  the 
safety  zone  does  not  impact  any  charted 
navigation  channel;  the  afiected  portion 
of  Shark  River  is  charted  as  having  only 
2  feet  of  water;  there  is  approximately 
300  yards  of  open  water,  with  minimiun 
water  depths,  between  the  north 
boimdary  of  the  safety  zone  and  the 
closest  point  of  land;  and  the  extensive, 
advance  advisories  that  will  be  made. 
Accordingly,  the  Coast  Guard  expects 
the  economic  impact  of  this  regulation 
to  be  so  minimal  that  a  Regulatory 
Evaluation  is  imnecessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
must  consider  whether  this  regulation 
will  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  "Small  entities"  include 
independently  owned  and  operated 
small  businesses  that  are  not  dominant 
in  their  field  and  that  otherwise  qualify  ' 
as  "small  business  concerns”  imder 
Section  3  of  the  Small  Business  Act  (15 
U.S.C.  632). 

For  reasons  given  in  the  Regulatory 
Evaluation,  the  Coast  Guard  expects  the 
impact  of  this  regulation  to  be  minimal. 
The  Coast  Guard  certifies  under  5  U.S.C. 
605(b)  that  this  regulation  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Collection  of  Information 

This  regulation  contains  no  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501). 

Federalism 

The  Coast  Guard  has  analyzed  this 
action  in  accordance  with  the  principles 
and  criteria  contained  in  Executive 
Order  12612  and  has  determined  that 


this  regulation  does  not  raise  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Environment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  regulation 
and  concluded  that  imder  section 
2.B.2.e.  of  Commandant  Instruction 
M16475.1B,  revised  59  FR  38654,  July 
29, 1994,  the  promulgation  of  this 
regulation  is  categorically  excluded 
from  further  environmental 
documentation.  A  Categorical  Exclusion 
Determination  and  Environmental 
Analysis  Checklist  are  included  in  the 
docket.  An  appropriate  environmental 
analysis  of  the  power  boat  race  under 
the  National  Environmental  Policy  Act 
will  be  conducted  in  conjimction  with 
the  marine  event  permitting  process. 

Lists  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

Final  Regulation 

For  reasons  set  our  in  the  preamble, 
the  Coast  Guard  amends  33  CFR  part 
165  as  follows: 

PART  165— [AMENDED] 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 
33  CFR  1.05-l(g).  6.04-1, 6.04-6,  and  160.5; 
49  CFR  1.46. 

2.  A  temporary  section,  165.T01-064, 
is  added  to  read  as  follows: 

§  165.T01-064  Safety  Zone;  Beimar  Power 
Boat  Race,  Shark  River,  Beimar,  New 
Jersey. 

(a)  Location.  This  rectangular  safety 
zone  includes  all  waters  of  the  Shark 
River  ranging  from  100  to  350  yards  off 
the  northern  shoreline  of  Maclearie 
Park,  Behnar,  New  Jersey,  from  the 
Municipal  Boat  Basin  western  entrance, 
extending  westerly  approximately  750 
yards,  and  bounded  by  the  lines  of 
latitude  40‘’10'48"N  and  40®10'55"N, 
and  the  line  of  longitude  074®01'58"W 
and  074“02'26"W  (NAD  1983). 

(b)  Effective  period.  This  section  is  in 
effect  on  August  20, 1995,  from  11  a.m. 
until  5  p.m.,  unless  extended  or 
terminated  sooner  by  the  Captain  of  the 
Port  of  New  York. 

(c)  Regulation.  (1)  Vessels  not 
participating  in  this  event,  swimmers, 
and  personal  watercraft  of  any  nature 
and  precluded  from  entering  or  moving 
within  the  safety  zone. 

(2)  The  general  regulations  contained 
in  33  CFR  165.23  apply. 


(3)  All  persons  and  vessels  shall 
comply  with  the  instructions  of  the 
Coast  Guard  Captain  of  the  Port  or  the 
designated  on  scene  patrol  personnel. 
U.S.  Coast  Guard  patrol  personnel 
include  commissioned,  warrant,  and 
petty  officers  of  the  Coast  Guard.  Upon 
being  hailed  by  a  U.S.  Coast  Guard 
vessel  via  siren,  radio,  flashing  light,  or 
other  means,  the  operator  of  a  vessel 
shall  proceed  as  directed. 

Dated:  July  31, 1995. 

J.  Rutkovsky, 

Commander,  U.S.  Coast  Guard,  Captain  of 
the  Port,  New  York  Acting. 

[FR  Doc.  95-19674  Filed  8-8-95;  8:45  ami 
BiLUNQ  CODE  4910-14-M 


DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

36  CFR  Part  242 

[4310-55] 

DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50  CFR  Part  100 

Subsistence  Management  Regulations 
for  Federal  Public  Lands  in  Alaska, 
Customary  and  Traditional  Use 
Determinations;  Review  Policies 

AGENCY:  Forest  Service,  USDA;  Fish  and 
Wildlife  Service,  Interior. 

ACTION:  Review  Policies. 

SUMMARY:  Pursuant  to  the  regulatory 
authority  at  36  CFR  242.10(a),  242.18(b) 
and  50  CFR  100.10(a)  and  100.18(b),  the 
Federal  Subsistence  Board  (Board) 
provides  notice  of  a  revised  procedure 
for  reviewing  customary  and  traditional 
use  determinations,  and  details  the 
associated  administrative  process,  under 
the  Federal  Subsistence  Management 
Program.  This  document  also  rescinds 
the  previous  policy  published  in  the 
Federal  Register  on  July  15, 1994. 
EFECTIVE  DATE:  The  Federal  Subsistence 
Board  policies  contained  in  this 
document  shall  be  effective  August  9, 
1995. 

ADDRESSES:  Any  comments  concerning 
this  document  may  be  sent  to  the  Chair, 
Federal  Subsistence  Board,  do  Richard 
S.  Pospahala,  U.S.  Fish  and  Wildlife 
Service,  1011  E.  Tudor  Road, 
Anchorage,  Alaska  99503. 

FOR  FURTHER  INFORMATION  CONTACT: 
Chair,  Federal  Subsistence  Board,  c/o 
Richard  S.  Pospahala,  Office  of 
Subsistence  Management,  U.S.  Fish  and 
Wildlife  Service,  1011  E.  Tudor  Road, 
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Anchorage,  Alaska  99503;  telephone 
(907)  786-3447.  For  questions  specific 
to  National  Forest.  System  lands,  contact 
Ken  Thompson,  Regional  Subsistence 
Program  Manager,  USDA,  Forest 
Service,  Alaska  Region,  P.O.  Box  21628, 
Jimeau,  Alaska  99802-1628;  telephone 
(907) 586-7921. 

SUPPLEMENTARY  INFORMATION: 

Background 

In  1990,  the  Board  assumed 
subsistence  management 
responsibilities  onPederal  pubUc  lands 
and  adopted  the  existing  State  of  Alaska 
customary  and  traditional  use 
determinations  (55  FR  27125).  Such 
determinations  identified  customary 
and  traditional  subsistence  uses  of 
certain  fish  and  wildfife  resoruces  by 
specific  communities  and  areas  in 
Alaska.  Due  to  changes  in  the  rural 
atatus  of  some  communities,  public 
comments  on  tho  draft  environmental 
impact  statement  “Subsistence 
Management  for  Federal  Public  Lands  in 
Alaska”  (October  7, 1991),  comments 
received  on  temporary  and 
implementing  subsistence  regulations, 
and  customary  and  traditional  use 
determination  appeals  submitted  imder 
the  temporary  subsistence  regulations, 
the  Boa^  recognized  the  need  for  new 
assessments  of  existing  customary  and 
traditional  use  determinations. 

However,  the  Board  deferred  action  on 
customary  and  traditional  use  until  after 
July  1, 1992  (the  effective  date  of  final 
implementing  rules  for  the  Federal 
subsistence  program)  and  indicated  that 
a  customary  and  traditional  use 
determination  process  and  schedule 
would  be  developed  and  published  (57 
FR  22948-22949).  Customary  and 
traditional  use  determination 
assessments  were  begun  in  regard  to  the 
Kenai  Peninsula  and  Upper  Temana 
areas  in  1992,  and  the  Copper  River 
Basin  more  recently.  These  areas  were 
prioritized  based  upon  pubfic  comments 
received  during  the  enviromnental 
impact  statement  process  and 
subsequent  Board  meetings.  On  July  15, 
1994,  a  notice  set  forth  an  initial 
customary  and  traditional  use 
deteiteination  schedule  to  he  updated 
on  a  routine  basis  dependent  upon 
input  horn  the  pubUc  and  Federal 
Subsistence  Regional  Advisory  Councils 
(Regional  Coimdls).  Details  of  the 
administrative  process  involved  in 
customary  and  traditional  assessments, 
public  and  advisory  coimcil  input 
opportimities,  and  decision  making 
steps,  were  also  set  forth.  Diuing  a 
meeting  of  the  Chairs  of  the  Regional 
Councils  and  the  Staff  Committee  of  the 
Board  on -February  13, 1995,  a 


consensus  was  reached  that  prompted 
Board  revision  of  the  customary  and 
traditional  use  determination  process. 

Revised  Customary  and  Traditional  Use 
Determination  Procedures 

Based  on  the  recommendation  of  the 
Regional  Council  Chairs,  the  Board  is 
implementing  a  revised  process  for 
dealing  with  customary  and  traditional 
use  determinations.  The  Board  will 
entertain  proposals  to  revise  the 
customary  and  traditional  use 
determinations  at  the  same  time  as  it 
accepts  proposals  for  changes  to  the 
seasons  and  harvest  limits.  This  period 
normally  occurs  from  mid-August/early 
Septeml^r  to  late  October/early 
November  each  year.  Because  of  the 
backlog  of  customary  and  traditional  use 
determination  proposals  that  have  been 
held  over  from  previous  years  and  staff 
limitations,  the  Regional  Councils  may 
be  asked  to  prioritize  which  of  the 
proposals  should  be  reviewed  each  year. 
The  Regional  Coimcils  may  focus  their 
attention  on  commimity  or  area  uses  of 
large  mammas  (imgulates  and  bears) 
where  the^^re  specific  problems  that 
preclude  local  users  from  harvesting  a 
resource  rather  than  clarifying  areas 
where  a  “no  determination”  situation 
exists. 

The  Board  retains  the  authority  to 
initiate  assessments  and  make 
determinations  related  to  the  customary 
and  traditional  use  of  any  species  taking 
into  consideration  recommendations  of 
any  appropriate  Regional  Coimcil(s). 

Existing  regulations  at  36  CFR 
242.16(b)  and  50  CFR  100.16(b)  identify 
eight  factors  that  exemplify  customary 
and  traditional  subsistence  uses  of  a 
community  or  area.  Although  the 
customary  and  traditional  use  of  a 
resource  may  be  self  evident  to  local 
users,  the  Board  will  base  its 
determination  of  customary  and 
traditional  use  on  substantial 
information  of  a  reasonable  and 
defensible  natiue.  The  extent  to  which 
a  community,  group  of  communities,  or 
area  meet  the  ^aracteristics  of 
customary  and  traditional  use  are 
exemplified  by  eight  factors,  as  follows: 

1.  A  long-term  consistent  pattern  of 
xise,  excluding  interruptions  beyond  the 
control  of  the  commimity  or  area; 

2.  A  pattern  of  use  recurring  in 
specific  seasons  for  many  years; 

3.  A  pattern  of  use  consisting  of 
methods  and  means  of  heu-vest  which 
are  characterized  by  efficiency  and 
economy  of  effort  and  cost,  conditioned 
by  local  characteristics; 

4.  The  consistent  harvest  and  use  of 
fish  or  vnldlife  as  related  to  past 
methods  and  means  of  taking;  near,  or 


reasonably  accessible  from  the 
commimity  or  area; 

5.  A  means  of  handling,  preparing, 
preserving,  and  storing  fish  or  wildlife 
which  has  been  traditionally  used  by 
past  generations,  including 
consideration  of  alteration  of  past 
practices  due  to  recent  technological 
advances,  where  appropriate; 

6.  A  pattern  of  use  which  includes  the 
handing  down  of  knowledge  of  fishing 
and  hunting  skills,  values  and  lore  from 
generation  to  generation; 

7.  A  pattern  of  use  in  which  the 
harvest  is  shared  or  distributed  within 
a  definable  community  of  persons;  and 

8.  A  pattern  of  use  which  relates  to 
reliance  upon  a  wide  diversity  of  fish 
and  wildlife  resovurces  of  the  area  and 
which  provides  substantial  cultural, 
economic,  social  and  nutritional 
elements  to  the  commimity  or  area. 

All  participating  Federal  agencies  and 
the  Regional  Councils  have  substantial 
roles  in  the  revision  of  customary  and 
traditional  use  determinations.  All 
proposals  received  in  a  timely  manner 
will  be  circulated  to  the  pertinent 
Regional  Council(s)  and  the  public  for 
comment  at  the  same  time  as  proposed 
changes  in  the  subsistence  harvest 
regulations.  A  staff  analysis  will  also  be 
prepared  for  consideration  during  the 
late  Winter/Spring  Regional  Council 
meetings,  along  with  &e  public 
comments  received.  The  extent  of  the 
staff  analysis  may  vary  with  the 
complexity  of  the  proposal.  The 
Regional  Councils  will  have  an 
opportunity  to  review  the  analyses, 
deliberate,  and  forward  their 
recommendations  to  the  Board  for 
action. 

The  Board  may  not  be  able  to  address 
all  customary  and  traditional  use 
determination  proposals  during  this 
year’s  regulatory  cycle.  Consequently, 
the  Board  may  need  to  establish 
priorities.  These  priorities  will  be  based 
on  public  requests,  recommendations  of 
Regional  Councils  and  Federal  land 
management  agencies,  and  the 
availability  of  personnel  and  financial 
resources  to  conduct  the  work. 

Drafting  Information:  This  policy  was 
drafted  under  the  guidance  of  Richard  S. 
Pospahala,  U.S.  Fish  and  Wildfife 
Service,  Alaska  Regional  Office,  Office 
of  Subsistence  Management,  Anchorage, 
Alaska,  'fhe  primary  authors  were 
Taylor  Brelsford  end  William  Knauer  of 
the  same  office;  Sandy  Rabinowitch  of 
the  National  Park  Service,  Alaska 
Regional  Office;  Tom  Boyd,  Bureau  of 
Land  Management,  Alaska  State  Office; 
and  Ken  Thompson,  USDA-Forest 
Service,  Alaska  Regional  Office. 
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Dated:  July  27, 1995.  Dated:  July  28, 1995. 
Richard  S.  Pospahala, 

Acting  Chair,  Federal  Subsistence  Board. 

Robert  W.  Williams, 

Acting  Regional  Forester,  USDA-Forest 
Service. 

[FR  Doc.  95-19482  Filed  8-8-95;  8:45  am] 
BiLUNQ  CODE  3410-11-M 


DEPARTMENT  OF  AGRICULTURE 
Forest  Service 
36  CFR  Part  242 

DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

SO  CFR  Part  100 

RIN  1018-AC82 

Subsistence  Management  Regulations 
for  Public  Lands  in  Alaska,  Subparts  C 
and  0-1995-1996  Subsistence  Taking 
of  Fish  and  Wildlife  Regulations  for  the 
Kenai  Peninsula 

AGENCY:  Forest  Service,  Agriculture;  and 
Fish  and  Wildlife  Service,  Interior. 
ACTION:  Final  rule. 


SUMMARY:  This  rule  establishes 
customary  and  traditional  use 
determinations  and  seasons  and  harvest 
limits  related  to  the  taking  of  moose  for 
subsistence  uses  on  Federal  lands  on  the 
Kenai  Peninsula  during  the  1995-1996 
regulatory  year. 

EFFECTIVE  OATES:  The  amendments  to 

§ _ .24  are  effective  August  10, 1995. 

The  amendments  to  § _ .25  are 

effective  August  10, 1995,  through  June 
30, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 

Chair,  Federal  Subsistence  Board,  c/o 
U.S.  Fish  and  Wildlife  Service, 
Attention:  Richard  S.  Pospahala,  Office 
of  Subsistence  Management,  1011  E. 
Tudor  Road,  Anchorage,  Alaska  99503; 
telephone  (907)  786-3447.  For  questions 
specific  to  National  Forest  System 
lands,  contact  Ken  Thompson,  Regional 
Subsistence  Program  Manager,  USDA, 
Forest  Service,  Alaska  Region,  P.O.  Box 
21628,  Jvmeau  Alaska  99802-1628, 
telephone  (907)  586-7921. 

SUPPLEMENTARY  INFORMATION: 

Customary  and  Traditional  Use 
Determinations 

The  Federal  Subsistence  Board 
(Board)  implemented  a  systematic 
program  for  review  of  customary  and 
traditional  use  determinations  as 


provided  for  in  36  CFR  242  and  50  CFR 
100.  As  a  priority  consideration,  the 
Board  focused  its  determinations  on 
community  or  area  uses  of  large 
mammals  (ungulates  and  bears), 
examining  uses  of  species  of  large 
mammals  by  communities  or  areas 
rather  than  focusing  on  individual  herds 
or  populations.  The  Board  recognized 
that  subsistence  resource  use  patterns  of 
neighboring  conummities  are  often 
interrelated  and  should  be  analyzed 
concurrently. 

Existing  regulations  at  36  CFR 
242.16(b)  and  50  CFR  100.16(b)  identify 
eight  factors  that  a  conummity  or  area 
shall  generally  exhibit  which  exemplify 
customary  and  traditional  subsistence 
uses.  The  eight  factors  are  as  follows: 

1.  A  long-term  consistent  pattern  of 
use,  excluding  interruptions  beyond  the 
control  of  the  community  or  area; 

2.  A  pattern  of  use  recurring  in 
specific  seasons  for  many  years; 

3.  A  pattern  of  use  consisting  of 
methods  and  means  of  harvest  which 
are  characterized  by  efficiency  and 
economy  of  effort  and  cost,  conditional 
by  local  characteristics; 

4.  The  consistent  harvest  and  use  of 
fish  or  wildlife  as  related  to  past 
methods  and  means  of  taking;  near,  or 
reasonably  accessible  from  the 
commimity  or  area; 

5.  A  means  of  handling,  preparing, 
preserving,  and  storing  fish  or  wildlife 
which  has  been  traditionally  used  by 
past  generations  including 
consideration  of  alteration  of  past 
practices  due  to  recent  technological 
advances,  where  appropriate; 

6.  A  pattern  of  use  wtiich  includes  the 
handing  down  of  knowledge  of  fishing 
and  hunting  skills,  values  and  lore  fi'om 
generation  to  generation; 

7.  A  pattern  of  use  in  which  the 
harvest  is  shared  or  distributed  within 
a  definable  commimity  of  persons;  and 

8.  A  pattern  of  use  which  relates  to 
reliance  upon  a  wide  diversity  of  fish 
and  wildlife  resomrces  of  the  area  and 
which  provides  substemtial  cultural, 
economic,  social  and  nutritional 
elements  to  the  commimity  or  area. 

Each  Federal  Subsistence  Regional 
Advisory  Council  (Regional  Coimcil) 
has  a  substantial  role  in  reviewing  and 
developing  information  on  which  to 
base  a  recommendation  to  the  Board 
concerning  customary  und  traditional 
use  determinations.  Tlie  Southcentral 
Regional  Council  had  available  for 
consideraton  an  extensive  compilation 
of  existing  information  on  historic  and 
contemporary  large  mammal  resource 
use  patterns  by  rural  Kenai  Peninsula 
communities.  A  draft  report,  dated 
December  8, 1993,  incorporated 
information  from  historic  ethnographic 


sources;  census  data;  conummity 
surveys  conducted  by  the  Alaska 
Department  of  Fish  and  Game,  Division 
of  Subsistence;  and  heirvest  ticket  and 
sealing  records  compiled  by  the  Alaska 
D^artment  of  Fish  emd  Game. 

During  its  public  meeting  of  February 
28-Mar^  2, 1995,  the  Southcentral 
Regional  Council  reviewed  and 
discussed  written  information  and  oral 
testimony  on  resource  use  patterns  as 
related  to  the  eight  factors  for  the  Kenai 
Peninsula  rural  conummities  of 
Whittier,  Hope,  Cooper  Landing, 
Ninilchik,  the  Homer  rural  area, 
Nanwalek  (formerly  known  as  English 
Bay),  Port  Graham  and  Seldovia.  Based 
on  this  review  and  discussion,  the 
Southcentral  Regional  Council 
developed  and  submitted  to  the  Board 
recommendations  for  customary  and 
traditional  use  determinations  for  rural 
communities  in  Units  7  and  15.  The 
Board  adopted  these  recommendations, 
and  subsequently  issued  a  proposed 
rule  announcing  its  action.  Following 
the  public  comment  period  for  the 
proposed  rule,  the  Southcentral 
Regional  Coimcil  convened  in  a  pubUc 
session  on  July  12, 1995,  and  re¬ 
evaluated  the  recommendations 
reflected  in  the  proposed  rule,  revising 
its  recommendation  to  the  Board.  The 
revised  recommendations  called  for 
positive  customary  and  traditional  use 
determinations  for  moose  in  Unit  15  by 
the  communities  of  Ninilchik.  Seldovia, 
Nanwalek,  and  Port  Graham.  The 
revised  recommendations  also  called  for 
deferral  of  customary  and  traditional 
use  findings  for  species  other  than 
moose,  and  for  communities  other  than 
Ninilchik,  Seldovia,  Nanwalek,  and  Port 
Graham. 

At  its  July  13, 1995,  pubUc  meeting, 
the  Board  amended  the  proposed  rule  in 
response  to  several  considerations.  A 
primary  consideration  was  the  revised 
recommendations  submitted  by  the 
Southcentral  Regional  Council.  An 
additional  consideration  was 
compelling  public  testimony  calling 
into  question  the  factual  basis  for  the 
proposed  customary  and  traditional  use 
determinations.  A  related  concern  was 
that  the  customary  and  traditional  use 
determinations  in  the  proposed  rule 
may  not  have  been  supported  by 
substantial  evidence  reflecting  the  eight 
factors  used  to  access  customary  and 
traditional  uses,  particularly  with  regard 
to  the  factors  concerning  long-term 
consistent  pattern  of  local  resource  use 
and  the  community’s  pattern  of  reliance 
upon  a  wide  diversity  of  local  resources 
for  cultural,  economic,  social  and 
nutritional  needs. 

The  Board  adopted  the  Southcentral 
Regional  Council’s  revised 
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recommendation  to  defer  action  on 
customary  and  traditional  use 
determinations  for  species  other  than 
moose,  and  for  commimities  other  than 
Ninilchik,  Seldovia,  Nanwalek,  and  Port 
Graham.  The  Board  also  adopted  the 
Southcentral  Regional  Council’s  revised 
recommendation  that  the  commimities 
of  Ninilchik,  Seldovia,  Nanwalek,  and 
Port  Graham  have  customary  and 
traditional  use  of  moose  in  Units  15(B) 
and  15(C).  The  Board  deferred  the 
Southcentral  Regional  Coimcil’s 
recommendation  calling  for  positive 
customary  and  traditional  use 
determinations  for  moose  in  Unit  15(A) 
for  the  communities  of  Ninilchik  and 
Seldovia  because  use  of  this  subunit  by 
residents  of  Ninilchik  and  Seldovia  is 
extremely  low.  The  aforementioned 
customary  and  use  determinations  are 
fotmd  in  the  changes  delineated  for 
section _ .24. 

Changes  for  the  1995-1996  Seasons  and 
Bag  Limit  Regulations 

The  Regional  Council  also  proposed 
Federal  subsistence  seasons  for  the 
taking  of  moose  on  public  lands  in  Unit 
15.  The  Regional  Council 
recommendation  was  for  an  any-bull 
harvest  season  beginning  August  10, 

1995  and  ending  September  20, 1995. 
The  Board,  however,  was  persuaded  by 
the  biological  data  concluding  that 
recognized  principles  of  fish  and 
wildlife  conservation  would  be  violated 
in  that  adverse  impacts  would  result  to 
the  moose  population  firom  any 
significant  harvest  of  bulls  in  ^e  middle 
age  categories.  Since  1987,  antler 
restrictions  have  been  a  key  part  of  the 
management  efforts  to  rectify  alarmingly 
low  bulhcow  ratios  in  the  Kenai 
Peninsula  moose  population.  This 
management  regime  has  had  positive 
effects,  resulting  in  a  dramatic 
improvement  in  the  moose  population 
composition,  allowing  for  longer 
himting  seasons,  larger  animals  being 
taken,  and  a  larger  overall  harvest. 
However,  the  gains  could  be  reversed 
and  conservation  of  a  healthy  moose 
population  jeopardized  imder  an  any- 
bull  subsistence  harvest  opportunity. 
The  adverse  impacts  of  an  any-bull 
harvest  could  also  be  detrimental  to  the 
satisfaction  of  subsistence  opportimities 
over  the  longer  term.  In  addition,  local 
wildlife  biologists  report  that  the  high 
snow  fall  of  the  1994-95  winter  has 
resulted  in  high  natural  mortality,  with 
virtually  no  recruitment  into  the  spike- 
fork  age  class  of  bull  moose  anticipated 
this  coming  year.  The  Board  therefore 
retained  the  antler  restriction  previously 
in  effect  as  a  part  of  the  subsistence 
seasons  in  Unit  15  to  avoid  adverse 
biological  consequences.  The  seasons 


and  harvest  limits  are  found  in  the 
changes  to  section _ .25. 

Regulations  contained  in  this  final 
rule  will  take  effect  on  August  10, 1995. 
The  Departments  waived  &e  30-day 
effective  date  time  period  for  the  final 
rule  in  order  to  provide  the  maximum 
opportunity  for  public  participation 
during  the  comment  period  following 
publication  of  the  proposed  rule,  while 
simultaneously  edlowing  the  hvmting 
season  to  start  on  August  10, 1995. 

Applicability  of  Subparts  A,  B,  and  C 

Subparts  A,  B,  and  C  of  the 
Subsistence  Management  Regulations 
for  Public  Lands  in  Alaska,  50  CFR 
§§  100.1  to  100.24  and  36  CFR  §§  242.1 
to  242.24,  remain  effective  and  apply  to 
this  proposed  rule.  Therefore,  all 
definitions  located  at  50  CFR  §  100.4 
and  36  CFR  §  242.4  apply  to  regulations 
found  in  these  subparts.  The  identified 
sections  include  definitions  for  the 
following  terms: 

“Fedeml  lands  means  lands  and 
waters  and  interests  therein  title  to 
which  is  in  the  United  States”;  and 
“public  land  or  public  lands  means 
lands  situated  in  Alaska  which  are 
Federal  lands,  except — 

(1)  land  selections  of  the  State  of 
Alaska  which  have  been  tentatively 
approved  or  validly  selected  under  the 
Alaska  Statehood  Act  and  lands  which 
have  been  confirmed  to,  validly  selected 
by,  or  granted  to  the  Territory  of  Alaska 
or  the  State  under  any  other  provision 
of  Federal  Law; 

(2)  land  selections  of  a  Native 
Corporation  made  under  the  Alaska 
Native  Cleiims  Settlement  Act  which 
have  not  been  conveyed  to  a  Native 
Corporation,  imless  any  such  selection 
is  determined  to  be  invalid  or  is 
relinquished;  and 

(3)  lands  referred  to  in  Section  19(b) 
of  the  Alaska  Native  Claims  Settlement 
Act.” 

Public  Review  Process — ^Public 
Meetings  and  Analysis  of  Comments 

Following  publication  of  the  proposed 
rule  on  May  9, 1995  (60  FR  24601), 
pubhc  meetings  were  held  in  Seldovia, 
Port  Graham,  Hope,  Cooper  Landing, 
Soldotna,  Homer,  Ninildiik,  and 
Anchorage.  The  Southcentral  Regional 
Council  met  in  a  public  session  on  July 
12, 1995,  to  review  the  proposed  rule 
and  public  comments  and  to  develop  a 
final  recommendation  to  the  Board.  The 
Board  also  met  in  a  public  session  on 
July  13, 1995,  to  review  the  comments 
and  reach  a  final  decision  on  the 
proposed  rule.  During  the  60-day 
comment  period  and  in  the  months 
preceding  it,  the  Board  received  183 
written  comments,  numerous  phone 


calls,  and  one  petition,  in  addition  to 
oral  testimony  presented  at  the  various 
meetings  which  were  attended  by  over 
500  people.  The  comments  and 
testimony  were  overwhelmingly 
opposed  to  the  proposed  rule  and  the 
rural  designations  on  the  Kenai 
Peninsula.  Following  is  an  analysis  of 
public  comments: 

A  number  of  commentors  indicated 
that  their  community’s  proposed 
customary  and  traditional  use 
determinations  were  in  error, 
particularly  for  some  communities  in 
Unit  15.  As  discussed  above,  the 
Regional  Council  and  Board  have 
reexamined  those  determinations.  The 
final  rule  reflects  revised  customary  and 
traditional  use  determinations  that 
comport  with  the  best  information 
available  relative  to  customary  and 
traditional  use's. 

Some  commentors  felt  that  the  moose 
season  is  being  set  too  early  in  the  year. 
The  weather  is  too  warm  and  the  meat 
will  spoil  before  it  can  be  taken  care  of. 
This  concern  is  not  without  merit,  but 
the  State  has  used  eeirly  seasons  on  a 
regular  basis  emd,  if  harvested  wildUfe 
are  dressed  immediately  and  kept  cool, 
the  meat  can  be  prevented  from 
spoiling.  A  later  season  would  expose 
rutting  bulls  to  possible  overharvest  and 
the  meat  of  bulls  in  rut  is.not  as 
palatable. 

Two  commentors  suggested 
eliminating  hunting  seasdns  and 
initiating  a  family  harvest  quota.  If 
seasons  were  eliminated,  himting 
dining  the  summer  could  significantly 
increase  the  harvest  of  prime  breeding 
animals  because  of  incomplete  antler 
development;  himting  during  the  spring 
could  put  unwanted  stress  on  the 
pregnant  cows,  possibly  reducing  the 
calving  rate.  Existing  regulations  do 
allow  the  Board  to  establish  a  family 
quota,  community  harvest  system,  or 
other  alternative  harvest  systems 
consistent  with  historic  harvest 
patterns.  A  family  quota  system  was  not 
part  of  the  recommendation  before  the 
Board  in  the  current  rulemaking. 
However,  a  proposal  requesting  this 
type  of  system  could  be  submitted  this 
fall  for  Board  consideration  in  the  next 
regulatory  cycle. 

Some  commentors  believed  that  the 
antler  restrictions  are  not  a  customary 
and  traditional  harvest  practice  and  are 
a  restriction  on  the  subsistence  user. 

The  Board  recognizes  that  harvesting 
animals  based  on  antler  restrictions  is 
not  a  customary  or  traditional  practice. 

^  However,  antler  restrictions  have  been 
demonstrably  effective  in  improving  the 
health  of  the  Kenai  Peninsula  moose 
population,  which  suffered  from  very 
low  bulhcow  ratios  as  recently  as  1986. 
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These  antler  restrictions  protect  the 
continued  opportunity  for  the 
satisfaction  of  subsistence  needs  over 
the  long  term  and  provide  more  meat  for 
the  subsistence  user. 

Some  commentors  believed  that 
ANILCA  requires  that  Federal  lands  be 
closed  to  harvest  by  non-subsistence 
users  before  any  restriction,  such  as  the 
antler  restriction,  is  imposed  on 
subsistence  hunters.  The  Board 
recognizes  the  responsibility  to  provide 
a  mecmingful  priority  for  subsistence 
uses  over  non-subsistence  uses  on  the 
Federal  pubUc  lands,  and  that  non¬ 
subsistence  uses  must  be  reduced  or 
proscribed  before  subsistence  uses  are 
limited.  The  Board  determined  that  after 
a  decade  and  a  half  with  no  subsistence 
seasons,  the  Federal  subsistence  moose 
season  for  Unit  15(B)  and  15(C)  on  the 
Kenai  Peninsula  represents  a  major 
advance  iU  providing  for  subsistence 
uses.  The  subsistence  moose  season 
adopted  by  the  Board  implements  a 
subsistence  priority  in  that  during  the 
first  ten  days  of  the  season,  subsistence 
users  exercise  an  exclusive  harvest 
opportimity  on  Federal  public  lands, 
lliis  will  result  in  a  significant 
reallocation  of  harvest  toward 
subsistence  users.  Non-Federally 
qualified  subsistence  users  are  restricted 
to  entering  Federal  lands  to  hunt  moose 
ten  days  later  under  the  State  season 
starting  on  August  20.  The  Federal  and 
State  seasons  both  end  of  September  20, 
and  both  include  the  antler  restriction, 
which  is  at  the  center  of  management 
efforts  to  conserve  a  healthy  moose 
population  on  the  Kenai  Peninsula. 

Many  commentors  believed  that  the 
rural  priority  imfairly  discriminates 
against  non-rural  residents.  Sections 
801(5),  802(1),  and  803  of  ANILCA 
confine  the  eligibility  for  qualifying  for 
a  subsistence  priority  to  rural  Alas^ 
residents.  The  Board  is  obligated  to 
implement  the  rural  priority  as 
mandated  by  Congress  in  ANILCA. 

A  large  niimber  of  commentors 
believe  that  the  commimities  of  Hope, 
Cooper  Landing,  Ninilchik,  and  other 
areas  on  the  Peninsula  with  the 
exception  of  Port  Graham,  Nanwalek, 
and  possibly  Seldovia  are  non-rural. 

The  issue  of  whether  or  not  a 
commiinity  is  rural  or  nonrural  for  the 
purposes  of  Title  VIII  is  beyond  the 
scope  of  this  rulemaking.  The  Board 
will,  however,  in  the  future,  reexamine 
these  communities  to  determine  if  their 
status  should  be  changed.  That  effort 
will  be  widely  publicized  and 
comments  solicited  from  the  public. 

Two  commentors  indicated  that  they 
believed  an  economic  analysis  should 
be  completed  for  this  rule.  The 
economic  impacts  of  this  rule  are 


minimal,  because  there  is  no  closure  of 
Federal  public  lands  to  non-Federally 
qualified  users.  Should  it  be  necessary 
to  close  the  Federal  lands  to  non- 
Federally  qualified  users,  a  more 
detailed  examination  of  the  economic 
impacts  will  be  completed. 

A  nmnber  of  commentors  were 
concerned  about  non-residents  and  part- 
time  siunmer  residents,  as  well  as  new 
residents  himting  mider  the  Federal 
Subsistence  Management  regulations. 
Federal  regulations  prohibit  anyone 
e.xcept  Federally-qualified  subsistence 
users  from  himting  imder  the  Federal 
Subsistence  Management  regulations. 
The  regulations  define  resident  as  “any 
person  who  has  his  or  her  primary, 
permanent  home  within  Alaska  and 
whenever  absent .  .  .  has  the  intention 
of  returning  to  it.”  These  regulations 
automatically  disqualify  nonresidents 
and  part-time  residents.  They  do 
provide  the  opportunity  for  new 
residents  moving  permanently  into  a 
nual  community  to  adopt  the  practices 
of  that  community,  including  the 
subsistence  taking  of  fish  and  wildlife 
resources. 

A  few  commentors  felt  that  non-rural 
residents  were  discriminated  against 
because  they  had  no  representation  on 
the  Southcentral  Regional  Council.  The 
only  requirement  for  membership  on  the 
Region^  Coimdl  is  residency  within 
the  region.  Applications  are  solicited 
annudly  with  the  most  qualified 
individuals,  based  on  their  knowledge 
of  subsistence  uses  and  needs  and  their 
knowledge  of  other  uses  of  fish  and 
wildlife  resovirces,  being  recommended 
to  the  Secretaries  for  appointment. 
Members  of  the  Regiond  Councils 
represent  their  entire  region.  Currently 
two  members  of  the  Southcentral 
Regional  Cormdl  are  from  the  Kenai 
Peninsula. 

A  few  individuals  stated  that  there 
was  inadequate  opportimity  for  public 
input.  Recognizing  the  level  of  public 
concern  and  the  importance  of  this 
issue,  the  Board  set  a  comment  period 
that  exceeded  60  days  and  held  public 
hearings  in  7  communities  on  the  Kenai 
Peninsula  plus  Anchorage.  The  hearings 
were  held  during  the  day  and  in  the 
evening,  during  the  week  and  on  the 
weekend  to  provide  ample  opportunity 
for  public  comment. 

Some  commentors  felt  that  the 
proposed  regulations  ignore  the 
purposes  for  which  the  Kenai  National 
Wildlife  Refuge  was  established  and 
that  subsistence  is  not  consistent  with 
those  purposes.  The  piurposes  of  the 
refuge  as  stated  in  Section  303  of 
ANILCA  and  the  Section  804 
subsistence  priority  are  not  mutually 
exclusive.  Implementation  of  the 


subsistence  priority  does  not  prevent 
the  Fish  and  Wildlife  Service  frxim 
fulfilling  its  responsibihty  to  manage 
the  Kenai  Refuge  according  to  the 
Section  303  purposes. 

Many  commentors  indicated  that  the 
Federal  government  should  not  be 
involved  in  management  of  fish  and 
wildlife  resources  in  Alaska.  The 
Secretfiries  and  the  Board  agree  that  it 
is  preferable  for  the  State  of  Alaska  to 
manage  the  subsistence  taking  and  use 
of  fish  and  wildlife.  However,  until  such 
time  as  the  State  comes  into  compliance 
with  Title  VDI,  the  Federal  government 
must  provide  implementation  of  Title 
Vm  as  directed  by  Congress. 

CcmfiwraaBce  with  Statutory  and 
Regulatory  Authorities 

National  Environmental  Policy  Act 
Compliance  v 

A  Draft  Environmental  Impact 
Statement  (EIS)  that  described  four 
alternatives  for  developing  a  Federal 
Subsistence  Management  Program  was 
distributed  for  public  comment  on 
October  7, 1991.  That  dociunent 
described  the  major  issues  associated 
with  Federal  subsistence  management 
as  identified  through  public  meetings, 
written  comments  and  staff  analysis  and 
examined  the  environmental 
consequences  of  the  four  alternatives. 
Proposed  regulations  (Subparts  A,  B, 
and  C)  that  would  implement  the 
preferred  alternative  were  included  in 
the  DEIS  as  an  appendix.  The  DEIS  and 
the  proposed  administrative  regulations 
presented  a  framework  for  an  annual 
regulatory  cycle  regarding  subsistence 
hunting  and  fishing  regulations  (Subpart 
D).  The  Final  Environmental  Impact 
Statement  (FEIS)  was  published  on 
Februa^  28, 1992. 

Based  on  the  public  comment 
received,  the  analysis  contained  in  the 
FEIS,  and  the  recmnmendations  of  the 
Federal  Subsistence  Board  and  the 
Department  of  the  Interior’s  Subsistence 
PoUcy  Group,  it  was  the  decision  of  the 
Secretary  of  the  Interior,  with  the 
concurrence  of  the  Secretary  of 
Agriculture,  through  the  U.S.  . 
Department  of  Agriculture-Forest 
Service,  to  implement  a  modified 
Ahemative  IV  as  identified  in  the  DEIS 
and  FEIS  (Record  of  Decision  on 
Subsistence  Management  for  Federal 
Public  Lands  in  Alaska  (ROD),  signed 
April  6, 1992).  The  DEIS  and  ^e 
selected  alternative  in  the  FEIS  defined 
the  administrative  framework  of  an 
annual  regulatory  cycle  for  subsistence 
himting  and  fishing  regulations.  The 
final  rule  for  Subsistence  Management 
Regulation  for  Public  Lands  in  Alaska, 
Subparts  A,  B,  and  C  (57  FR  22940- 
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22964)  implements  the  Federal 
Subsistence  Management  Program  and 
includes  a  hamework  for  an  aimual 
cycle  for  subsistence  himting  and 
fishing  regulations. 

Compliance  with  Section  810  of 
ANILCA 

The  intent  of  all  Federal  subsistence 
regulations  is  to  accord  subsistence  uses 
of  fish  and  wildlife  on  public  lands  a 
priority  over  the  taking  of  fish  and 
wildlife  on  such  lands  for  other 
purposes,  unless  restriction  is  necessary 
to  conserve  healthy  fish  and  wildlife 
populations.  A  Section  810  analysis  was 
completed  as  part  of  the  FEIS  process. 
The  final  Section  810  analysis 
determination  appears  in  die  April  6, 
1992,  ROD  whi(±  foimd  that  the  Federal 
Subsistence  Management  Program, 
under  a  modified  Alternative  IV  with  an 
annual  process  for  setting  hunting  and 
fishing  regulations,  had  no  significant 
possibility  of  a  significant  restriction  of 
subsistence  uses. 

Paperwork  Reduction  Act 

These  rules  contain  information 
collection  requirements  subject  to  Office 
of  Management  and  Budget  (OMB) 
approval  imder  44  U.S.C.  3501-3520. 
liiey  apply  to  the  use  of  public  lands  in 
Aleiska.  The  information  collection 
requirements  described  above  are 
approved  by  the  OMB  under  44  U.S.C. 
3501  and  have  been  assigned  clearance 
number  1018-0075. 

Public  reporting  burden  for  the 
permit(s)  required  by  this  document  is 
estimated  to  average  .1382  hours  per 
response,  including  time  for  reviewing 
instructions,  gathering  and  maintaining 
data,  and  completing  and  reviewing  the 
form.  Direct  comments  on  the  burden 
estimate  or  any  other  aspect  of  this  form 
to:  Information  Collection  Officer,  U.S. 
Fish  and  Wildlife  Service,  1849  C  Street, 
NW,  MS  224  ARLSQ,  Washington,  DC 
20240;  and  the  Office  of  Management 
and  Budget,  Paperwork  Reduction 
Project  (1018-0075),  Washington,  DC 
20503.  Additional  information 


collection  requirements  may  be  imposed 
if  Local  Advisory  Committees  subject  to 
the  Federal  Advisory  Committee  Act  are 
established  imder  Subpart  B.  Such 
requirements  will  be  submitted  to  OMB 
for  approval  prior  to  their 
inmlementation. 

This  rule  was  not  subject  to  OMB 
review  imder  Executive  Order  12866. 
Economic  Effects 

The  Regulatory  Flexibility  Act  of  1980 
(5  U.S.C.  601  et  seq.)  requires 
preparation  of  flexibility  analyses  for 
rules  that  will  have  a  significant  effect 
on  a  substantial  number  of  small 
entities,  which  includes  small 
businesses,  organizations  or 
governmental  jurisdictions.  The 
Departments  have  determined  that  this 
rulemaking  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  within  the  meaning  of 
the  Regulatory  Flexibility  Act. 

This  rulemaking  will  impose  no 
significant  costs  on  small  entities;  the 
exact  number  of  businesses  and  the 
amount  of  trade  that  will  result  fiom. 
this  Federal  land-related  activity  is 
unknown.  The  aggregate  effect  is  an 
insignificant  positive  economic  effect  on 
a  number  of  small  entities.  The  number 
of  small  entities  affected  is  unknown; 
but,  the  fact  that  the  positive  effects  will 
be  seasonal  in  nature  emd  will,  in  most 
cases,  merely  continue  preexisting  uses 
of  public,  lands  indicates  that  they  will 
not  be  significant. 

These  regulations  do  not  meet  the 
threshold  criteria  of  "Federalism 
Effects”  as  set  forth  in  Executive  Order 
12612.  Title  VIII  of  ANILCA  requires  the 
Secretaries  to  administer  a  subsistence 
preference  on  public  lands.  The  scope  of 
this  program  is  limited  by  definition  to 
certain  public  lands.  Likewise,  these 
regulations  have  no  significant  takings 
implication  relating  to  any  property 
ri^ts  as  outlined  by  Executive  Order 
12630. 

Drafting  Information  > 

These  regulations  were  drafted  by 
William  Knauer  under  the  guidance  of 


Richard  S.  Pospahala,  of  the  Office  of 
Subsistence  Management,  Alaska 
Regional  Office,  U.S.  Fish  and  Wildlife 
Service,  Anchorage,  Alaska.  Additional 
guidance  was  provided  by  Thomas  H. 
Boyd,  Alaska  State  Office,  Bureau  of 
Land  Management;  Sandy  Rabinowitch, 
Alaska  Regional  Office,  National  Park 
Service;  John  Borbridge,  Alaska  Area 
Office,  Bureau  of  Indian  Affairs;  and 
Ken  Thompson,  USDA-Forest  Service. 

List  of  Subjects 
36  CFR  Part  242 

Administrative  practice  and 
procedure,  Alaska,  Fish,  National 
Forests,  Public  Lands,  Reporting  and 
recordkeeping  requirements.  Wildlife. 

50  CFR  Part  100 

Administrative  practice  and 
procedure,  Alaska,  Fish,  Public  Lands, 
Reporting  and  recordkeeping 
requirements.  Wildlife. 

For  the  reasons  set  out  in  the 
preamble.  Title  36,  Part  242,  and  Title 
50,  Part  100,  of  the  Code  of  Federal 
Regulations,  are  amended  as  set  forth 
below. 

PART  —SUBSISTENCE 
MANAGEMENT  REGULATIONS  FOR 
PUBLIC  LANDS  IN  ALASKA 

1.  The  authority  citation  for  both  36 
CFR  Part  242  and  50  CFR  Part  100 
continues  to  read  as  follows: 

Authority.  16  U.S.C.  3, 472,  551,  668dd, 
3101-3126;  18  U.S.C.  3551-3586;  43  U.S.C 
1733. 

2.  Section _ .24(a)(1)  is  amended  in 

the  table  under  “Area,”  "Species,”  and 
“Determination”  by  removing  the  entry 
for  “Unit  15  (A)  and  (B),”  and  two 
entries  for  “Unit  15(C)”  for  “Moose” 
and  adding  the  following  new  entries  in 
their  placelo  read  as  follows: 

$__.24  Custoiravy  and  traditional  use 
datanninationa. 

(a)  *  *  * 

(1)  '  *  * 


Area 

Species 

Determination 

• 

Unit  15(A) . . 

. . .  Moose'  .... 

• 

*  *  •  • 

.  Mft  ftiihsist0nc8. 

Unit  15  (B)  and  (C) . 

• 

• 

. 

.  Residents  of  Ninitchik.  Seidovia,  Nanwalek,  and  Port  Graham. 

•  •  •  * 

* 

*  *  * 

3.  Section  _ .25(k)(15)(iii)(D)  is  amended  in  the  table  under  “Hunting”  by  'adding  an  entry  for  “Moose”  after 

the  entry  for  “Black  Bear”  to  read  as  follows: 


§  JtS  Subsistence  taking  of  wildlife. 

*  *  *  * 


(k) 


*  *  * 
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(15)  *  *  * 

(iii)  *  *  * 

(D)  *  *  * 

Harvest  limits  Open  season 

HUNTING: 


Moose: 

Unit  15  (B)  and  (C) — 1  antlered  bull  with  spike-fork  or  50-inch  antlers  or  with  3  or  more  brow  tines  on  either  antler,  by  Aug.1 0-Sept.  20. 

Federal  registration  permit  only.  ^ 

Remainder  of  Unit  15 .  No  open  season. 


Dated:  July  27, 1995. 

Richard  S.  Pospahala, 

Acting  Chair,  Federal  Subsistence  Board. 

Dated:  July  28, 1995. 

Robert  W.  Williams, 

Regional  Forester,  USDA — Forest  Service. 
[FR  Doc.  95-19483  Filed  8-8-95;  8:45  am] 
BILUNQ  CODE  3410-11-M;  4310-6fr-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  51  and  52 

[AH-FRL-6268-8;  Docket  No.  A-92-65| 

RIN  2060-AG04 

Requirements  for  Preparation, 
Adoption,  and  Submittal  of 
Implementation  Plans 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY:  The  “Guideline  on  Air 
Quality  Models  (Revised)’’  (hereinafter, 
the  “Guideline”),  as  modified  by 
supplement  A  (1987)  and  supplement  B 
(1993),  sets  forth  air  quality  models  and 
guidance  for  estimating  the  air  quality 
impacts  of  sources  and  for  specifying 
emission  limits  for  them.  The  Guideline, 
codified  as  appendix  W  to  40  CFR  part 
51,  is  referenced  in  the  PSD  (Prevention 
of  Significant  Deterioration)  regulations 
and  is  applied  to  SIP  revisions  for 
existing  sources  and  to  all  new  source 
reviews.  On  November  28, 1994  EPA 
issued  a  Notice  of  Proposed  Rulemaking 
to  augment  the  final  rule  that  was 
published  on  July  20, 1993.  Today  EPA 
takes  final  action  that  makes  several 
additions  and  changes  as  supplement  C 
to  the  Gtiideline.  Supplement  C  does  the 
following:  incorporates  improved 
algorithms  for  treatment  of  area  sources 
and  dry  deposition  in  the  Industrial 
Source  Complex  (ISC)  model,  adopts  a 
solar  radiation/delta-T  (SRDT)  method 
for  estimating  atmospheric  stability 
categories,  adopts  a  new  screening 


*  ’  *  * 


approach  for  assessing  annual  NO2 
impacts,  and  adds  SLAB  and 
HGSYSTEM  as  alternative  models.  This 
action  is  responsive  to  pubUc  comments 
received.  Adoption  of  these  new  and 
refined  modeling  techniques  and 
associated  guidance  should  significantly 
improve  the  technical  basis  for  impact 
assessment  of  air  pollution  soinces. 
EFFECTIVE  DATE:  This  rule  is  effective 
September  8, 1995. 

ADDRESSES:  Docket  Statement;  All 
documents  relevant  to  this  rule  have 
been  placed  in  Docket  No.  A-92-65, 
located  in  the  Air  Docket  (6102),  Room 
M-1500,  Waterside  Mall,  Attention: 
Docket  A-92-65,  U.S.  Environmental 
Protection  Agency,  401  M  Street  SW., 
Washington,  DC  20460.  This  docket  is 
available  for  public  inspection  and 
copying  between  8:00  a.m.  and  5:30 
p.m.,  Monday  through  Friday,  at  the 
address  above. 

Document  Availability:  Copies  of 
supplement  C  to  the  Guideline  may  be 
obtained  by  downloading  a  text  file 
from  the  SCRAM  (Support  Center  for 
Regulatory  Air  Models)  electronic 
bulletin  board  system  by  dialing  in  on 
(919)  541-5742.  Supplement  C  may  also 
be  obtained  upon  written  request  from 
the  Air  Quality  Modeling  Group,  U.S. 
Environmental  Protection  Agency  (MD- 
14),  Research  Triangle  Park,  NC  27711. 
The  “Guideline  on  Air  Quality  Models 
(Revised)”  (1986),  supplement  A  (1987), 
supplement  B  (1993),  and  supplement  C 
(1995)  are  for  sale  from  the  U.S. 
Department  of  Commerce,  Technical 
Information  Service  (NTIS),  5825  Port 
Royal  Road,  Springfield,  VA  22161. 
These  documents  are  also  available  for 


inspection  at  each  of  the  ten  EPA 
Regional  Offices  and  at  the  EPA  library 
at  401  M  Street  SW.,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  A.  Tikvart,  Leader,  Air  Quality 
Modeling  Group,  Office  of  Air  Quality 
Planning  and  Standards,  U.S. 
Environmental  Protection  Agency, 
Research  Triangle  Park,  NC  27711; 
telephone  (919)  541-5561  or  C.  Thomas 
Colter,  telephone  (919)  541-0832. 
SUPPLEMENTARY  INFORMATION: 
Background  > 

The  purpose  of  the  Guideline  2  is  to 
promote  consistency  in  the  use  of 
modeling  within  the  air  management 
process.  The  Guideline  provides  model 
users  with  a  common  basis  for 
estimating  pollution  concentrations, 
assessing  control  strategies  and 
specifying  emission  limits;  these 
activities  are  regulated  at  40  CFR  51.46, 
51.63,  51.112,  51.117,  51.150,  51.160, 
51.166,  and  51.21.  *rhe  Guideline  was 
originally  published  in  April  1978.  It 
was  incorporated  by  reference  in  the 
regulations  for  the  Prevention  of 
Significant  Deterioration  of  Air  Quality 

■  In  reviewing  this  preamble,  note  the  distinction 
between  the  terms  "supplement”  and  “appendix”. 
Supplements  A,  B  and  C  contain  the  replacement 
pages  to  effect  Guideline  revisions;  appendix  A  to 
the  Guideline  is  the  repository  for  preferred  models, 
while  appendix  B  is  the  re]X)sitory  for  alternate 
models  justiHed  for  use  on  a  case-by-case  basis. 

2  Guideline  on  Air  Quality  Models 
"(Revised)”(1986)(EPA-450/2-78-027Rl.  with 
supplement  A  (19871  and  supplement  B  (1993), 
hereinafter,  the  “Guideline”.  The  Guideline  is 
published  as  app)endix  W  of  40  CFR  part  51.  The 
text  of  appendix  W  will  be  appropriately  modified 
to  effect  the  revisions  incorporated  as  supplement 
C. 
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in  June  1978  (43  FR  26380).  The 
Guideline  was  subsequently  revised  in 

1986  (51  FR  32176),  and  later  updated 
with  the  addition  of  supplement  A  in 

1987  (53  FR  393).  The  last  such  revision 
was  supplement  B,  issued  on  July  20, 
1993  (58  FR  38816).  The  revisions  in 
supplement  B  included  techniques  and 
guidance  for  situations  where  specific 
procediues  had  not  previously  been 
available,  and  also  improved  several 
previously  adopted  techniques. 

During  the  public  comment  period  for 
supplement  B,  EPA  received  requests  to 
consider  several  additional  new 
modeling  techniques  and  suggestions 
for  enhanced  technical  guidance. 
However,  because  there  was  not 
sufficient  time  for  the  public  to  review 
the  new  techniques  and  technical 
guidance  before  promulgation  of 
supplement  B,  the  new  models  and 
enhanced  technical  guidance  could  not 
be  included  in  the  supplement  B 
rulemaking.  Thus,  in  a  subsequent 
regiilatory  proposal,  EPA  proposed  to 
revise  the  Guideline  and  sou^t  public 
commit  on  the  following  four  items: 
incorporation  of  improved  algorithms 
for  treatment  of  area  sources  and  dry 
deposition  in  the  Industrial  Source' 
Complex  (ISC)  modeh  adoption  of  a^ 
solar  radiation/delta-T  (SiU>T)  method 
for  estimating  atmospheric  stability 
categories,  adoption  of  amew  screening 
approach  for  assessing  annual  NO2 
impacts,  and  addition  of  SLAB.and' 
HGSYSTEM  as  alternative  models. 

Final  Actkni 

Today’s  action  amends.appendix  W  of 
40  CFR  part  51  to  effect  the  revisions 
known  as  supplement  C,  slightly* 
modified  in  form  since  proposal.  All 
significant  comments  have  been 
considered,  and  whenever  they  revealed 
any  new  information  or  suggested  any 
alternative  solutions,  such  were 
considered  in  EPA’s  final  action. 

As  proposed,  EPA  is  replacing  the 
area  source  algorithm  in  the  Industrial 
Source  Complex  model  with  a  new  one 
based  on  a  double  integration  of  the 
Gaussian.plume  kernel  for  area  soiuces. 
This  replacement  includes  that  of  the 
finite  line  segment  approximation 
employed  by  the  short  term  version  of 
ISC  and  of  the  virtual  poiqt  source 
technique  used  in  the  long  term  version 
of  ISC. 

As  proposed,  EPA  is  replacing  the  dry 
deposition  algorithm  in  ISC  with  an 
improved  technique  that  is  more 
accurate  for  estimating  deposition  for 
small  (i.e.,  <  20pm  diameter)  particles. 
Use  the  deposition  algorithm  in 
modeling  analyses  in  which  particle 
settUng  is  considered  important  will 
remain  optional. 


EPA  will  adopt  the  solar  radiation/ 
delta-T  (SRDT)  method  for  Pasquill- 
Gifford  (P-G)  stability  classification 
discussed  in  section  9  of  appendix  W. 
However,  instead  of  adopting  the  SRDT 
method  as  a  replacement  for  the 
currently  accepted  turbulence-based 
methods  (i.e.,  04  and  oe),  as  proposed, 
SRDT  will  join  them  as  an  ensemble  of 
acceptable  methods.  Furthermore,  while 
the  durent  hierarchy  of  acceptable 
methods  is  eliminated,  the  Tiumer 
method  using  on-site  wind  speed  and 
representative  cloud  cover  observations, 
remains  the  preferred  classification 
method. 

As  proposed,  EPA  revises  the  annual 
NC)2  screening  technique  described  in 
section  6  of  appendix  W.  The  new 
technique,  known  as  the  Ambient  Ratio 
Method  (ARM),  is  simpler  and  less 
conservative  than  the  Ozone  Limiting 
Method  (OLM)  it  replaces. 

As  proposed,  EPA  adds  two  new 
models,  namely  SLAB  and  HGSYSTEM, 
as  alternative  models  for  use  on  a  case- 
by-case  basis. 

Discussion  o£Public  Conunents'and 
Issues 

All  comments  submitted  to  Docket 
No.  A-92--65  are  filed  in  Docket 
Category  IV-D.  EPA  has  summarized 
these  comments^  developed  detailed, 
responses,  and-drawn  conclusions  on'' 
appropiiate.actions  for  this  Notice  of 
Final  Rulemaking  in  an  external  Agency 
document.3  In  this  document,  all 
significant  comments  have  been- 
considered  and  discussed.  Whenever  > 
the  comments  revealed  any  new 
information  or  suggested  any  alternative 
solutions,  such  were  considered  in 
EPA’s  final  action. 

Major  issues  raised  by  the 
commenters,  along  with  EPA  responses, 
are  summarized  below.  Guidance  and 
editorial  changes  associated- with  the 
resolution  of  these  issues  are  adopted  in 
the  appropriate  sections  of  the 
Guideline  and  are  promulgated  as 
supplement  C  (1995)  to  the  “Guideline 
on  Air  Quality  Models  (Revised)’’  (1986) 
(Docket  Item  V-B-1).  See  the 
ADDRESSES  section  of  this  Notice 
(above)  for  general  availability. 

Although  a  more  detailed  smnmary  of 
the  comments  and  EPA’s  responses  are 
contained  in  the  aforementioned 
response-to-comments  dociunent 
(Docket  Item  V-C-1),  the  remainder  of 
this  preamble  section  overviews  the 
primary  issues  encoimtered  by  the 
Agency  during  the  public  comment 


^  “Summary  of  Public  Comments  and  EPA 
Responses  on  the  Proposal  for  Supplement  C  to  the 
Guideline  of  Air  Quality  Models  (Revised)”;  August 
1995  (Air  Docket  A-92-65.  Item  V-C-1). 


period.  This  overview  also  serves  to 
explain  the  changes  to  the  GuideUne 
fi'om  today’s  action,  and  the  main 
technical  and  policy  concerns  addressed 
by  the  Agency.  In  our  view,  all  of  the 
changes  being  made  reasonably 
implement  the  mandates  of  the  Clean 
Air  Act,  and  are  in  fact  beneficial  to 
both  EPA  and  the  regulated  commimity. 
While  modeling  by  its  nature  involves 
approximation  based  on  Scientific 
methodology,  and  entails  utilization  of 
advanced  technology  as  it  evolves,  EPA 
believes  these  changes  respond  to  recent 
advances  in  the  area  so  that  the 
Guideline  continues  to  be  comprised  of 
the  best  and  most  proven  of  the 
available  models  and  analytical 
techniques,  as  well  as  reflect  reasonable 
poUcy  choices. 

1.  Enhancements  to  the  Industrial 
Source  Complex  (ISC2)  Model 

While  for  clarification  these  ^ 
enhancements  are  discussed  separately, 
EPA  will  integrate  these  enhancements 
into  one  model  for  actual  use.  Several 
conforming  Guideline  revisions  willbe 
made:  (a)  the  latest  version  of  ISC.that 
integrates  the-revised  algorithms  will  be 
called  ISC3,  and  will  hereafter  be 
specified  only,  in  main  references 
(section  12)  and  in  its  description  in 
appendix  A;  (b)the.term'“ISC2’’  (the 
version  of  ISC  ciurentlyin  use):in  all 
but  appendix  A  (i;e.,  in  sections  7.1, 
7.2.2,  7.2A,  7.2.8,  8.2.5  and 8.2.7)  will 
be  revised  to  the  more  generic  “ISC’’  to 
make  future  Guideline  revisions  more 
manageable;  and  (c)  section  4.2.1  will  be 
amended  to  say  that  the  latest  version  of 
SCREEN  (i.e.,  SCREEN3),  a  screening 
model  that  uses  ISC  algorithms,  will  be 
specified  in  the  main  references,  and 
“SCREEN2”  in  section  4.2.1  and  5.2.1. 1 
will  be  changed  to  “SCREEN”. 

A.  Area  Source  Algorithm 

There  was  general  public  support  for 
adoption  of  the  proposed  area  source 
algorithm.  Some  concern,  however,  was 
expressed  over  the  evaluation  of  the 
algorithm’s  performance  being  based  on 
wind  tunnel  simulations.  A  commenter 
\irged  the  Agency  to  evaluate  the 
algorithm  using  a  particular  “available 
field  data”  set.  EPA  had  been  aware  of 
the  value  of  such  data  for  evaluation 
purposes  generally  but  the  use  of  the 
specific  data  set  cited  by  the  commenter 
was  recommended  against  by  EPA’s 
contractor.  And  since  other  such  data 
•  sets  were  xmavailable,  EPA  feels  that  the 
wind  tunnel  evaluation  was  the  best 
possible.  EPA  will  therefore  adopt  the 
algorithm,  as  proposed. 
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B.  Dry  Deposition  Algorithm 

No  comments  were  received  about  the 
proposed  algorithm’s  performance  in 
ISCST.  Regarding  ISCLT,  however, 
concern  was  expressed  over  the 
algorithm’s  50-fold  increase  in 
deposition  estimates  for  small  particles 
from  near-surface  releases  compared 
with  the  current  algorithm.  As 
explained  in  the  response-to-  comments 
document,  EPA  investigated  the 
commenter’s  perception  and  explained 
the  apparent  disparity  in  performance  is 
explicable  in  terms  of  a  series  of 
independent  effects  related  to  the 
improvements  made  in  the  new 
algorithm.  EPA  will  adopt  the 
algorithm,  as  proposed. 

In  the  proposed,  EPA  solicited  pubUc 
comment  on  whether  it  would  be 
appropriate  to  require  that  the  new  dry 
deposition  algorithm  be  used  for  all  ISC 
analyses  involving  particulate  matter  in 
any  of  the  programs  for  which  Guideline 
usage  is  required  under  40  CFR  parts  51 
and  52.  No  comments  were  received. 
EPA  will  continue  to  allow  optional  use 
of  the  algorithm  on  a  case-by-case  basis, 
depending  on  the  application  and  on 
the  availability  of  source  specific, 
fractionated  emissions  data. 

2.  Enhancements  to  On-Site  Stability 
Classification 

Much  of  the  expressed  public  concern 
was  based  on  a  perception  of  substantial 
added  costs  the  SRDT  method  would 
add  to  meteorological  monitoring 
programs.  As  stated  in  the  response-to- 
comments  doemnent,  investigation  of 
the  cost  factors  associated  with 
instrumenting  a  meteorological  tower  to 
implement  the  SRDT  method  (i.e.,  AT 
and  insolation)  showed  that  such  would 
add  approximately  $2500-$3500. 
Relative  to  the  cost  of  all  the  monitoring 
equipment,  including  data  acquisition 
systems,  tower,  etc.,  the  added 
instnunentation  costs  for  implementing 
the  SRDT  method  are  approximately  25 
to  45  percent  of  the  tot^  costs 
(depending  on  tower  height).  Thus,  as 
was  pointed  out  in  public  comment, 
there  is  a  capital  cost  associated  with 
implementation  of  the  SRDT  method, 
but  EPA  beUeves  that  cost  is  not 
excessive,  peuticularly  in  relation  to  the 
total  monitoring  program. 

While  no  analyses  were  offered  to 
directly  refute  the  viabiUty  of  the  SRDT 
method  on  a  technical  basis,  there  was 
general  concern  over  the  SRDT 
method’s  proposed  replacement  of  the 
currently  acceptable  turbulence  based 
methods  (i.e.,  or  Oe),  particularly 
given  that  the  evaluation  report  for  the 
SRDT  method  did  not  demonstrate  its 
superiority  over  the  latter  methods. 


Therefore,  in  em  effort  to  balance  an 
array  of  concerns,  consistent  with  the 
intent  and  motivation  for  the  proposal, 
EPA  will  adopt  the  SRDT  method  but 
revise  the  current  hierarchical  system  of 
stabiUty  classification  in  Guideline 
section  9.3.3.2.  Specifically,  the  Turner 
method  using  site-specific  wind  speed 
and  representative  cloud  cover  and 
ceiling  height  will  be  preferred  for 
estimating  P-G  stability  categories.  This 
preference  is  formded  in  the 
fundamental  radiation  basis  for  P-G 
categories.  In  the  absence  of  requisite 
data  to  implement  the  Turner  method, 
however,  die  SRDT  method  or  one  of 
the  turbulence  based  methods  may  be 
used.  Regarding  the  collection  of 
requisite  representative  cloud  cover  data 
for  implementing  the  preferred  Turner 
method,  it  should  be  noted  that  the 
operative  word  is  representative.  The 
previous  distinction  made  for  “off-site”, 
associated  with  the  last  choice  in  the 
current  hierarchy,  is  semantic.  “On¬ 
site”  is  a  preferable  ideal;  what  is 
important  is  representativeness.  As 
apUy  pointed  out  in  public  comments, 
when  representative  off-site”  cloud 
cover  data  are  judiciously  used,  there 
can  be  good  P-ki  category 
correspondence  with  what  would  have 
been  obtained  using  strictly  on-site 
observations.  'The  emphasis  on 
representativeness,  ii^erent  in  EPA’s 
final  action,  should  obviate  the 
historical  contention  over  this  semantic 
issue.  As  stated  in  the  proposal,  the  on¬ 
site  guidemce  *  will  be  revised  by 
addendum  to  reflect  the  new  stability 
classification  system,  including  the 
SRDT  methodology.  The  document  will 
also  be  revised  to  add  some  additional 
guidance  on  considerations  of 
representativeness  with  respect  to  the 
Turner  method. 

3.  Screening  Approaches  for  Assessing 
Annual  NO2  Impact 
PubUc  comments  were  generally 
supportive  of  the  proposed  NOa 
screening  approach:  the  ARM.  Some, 
however,  recommended  the  retention  of 
OLM  that  ARM  was  proposed  to 
replace.  As  stated  in  EPA’s  response, 
this  recommendation  would  imply  that 
OLM,  appUed  on  an  hourly  basis  as  a 
tertiary  screening  method,  would  yield 
a  better  estimation  of  annual  NO2 
impact.  EPA  beUeves,  however  that 
appUcation  of  OLM  in  this  manner  is 
affected  by  several  technical  and 
logistical  problems.  Because  the 
oversimplified  OLM  approach  does  not 
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necessarily  result  in  more  accurate 
estimates,  adding  OLM  as  a  third  tier 
screening  method  to  be  implemented  on 
a  hourly  basis  for  screening  is 
unnecessary.  Therefore,  EPA  will  adopt 
the  Ambient  Ratio  Method,  as  propos^. 

4.  Modeling  Techniques  for  Toxic  Air 
Pollutants 

There  was  support  for  EPA’s  proposal 
to  adopt  two  new  models  for  treating 
dense  gas  releases.  Therefore,  as 
proposed,  EPA  will  add  these  models, 
SLAB  and  HGSYSTEM  Version  3.0,  to 
the  Guideline  where  they  will 
accompany  DEGADIS,  another  appendix 
B  model  for  treating  dense  gas  releases 
for  use  on  a  case-by-case  basis. 

Administrative  Requirements 

A.  Executive  Order  12866 

Under  Executive  Order  (E.O.)  12866 
[58  FR  51735  (October  4, 1993)],  the 
Agency  must  determine  whether  the 
regulatory  action  is  “significant”  and 
therefore  subject  to  review  by  the  Office 
of  Management  and  Budget  (OMB)  and 
the  requirements  of  the  Executive  Order. 
The  Order  defines  “significant 
regulatory  action”  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the  economy 
of  $100  million  or  more  or  adversely  affect 
in  a  material  way  the  economy,  a  sector  of 
the  economy,  pi^uctivity,  competition,  jobs, 
the  environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  ^rious  inconsistency  or 
otherwise  interfere  with  an  action  taken  or 
planned  by  another  agency; 

(3)  Materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  of  the  rights  and  obligations  of 
recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  die  President’s 
priorities,  or  the  principles  set  forth  in  the 
Order. 

It  has  been  determined  that  this  rule 
is  not  a  “significant  regulatory  action” 
tmder  the  terms  of  E.O.  12866  and  is 
therefore  not  subject  to  OMB  review. 

B.  Paperwork  Reduction  Act 

This  final  rule  does  not  contain  any 
information  collection  requirements 
subject  to  review  by  OMB  under  the 
Paperwork  Reduction  Act  on  1980,  44 
U.S.C.  3501  et  seq. 

C.  Regulatory  Flexibility  Act 

'The  Regulatory  FlexibiUty  Act  (5 
U.S.C.  601  et  seq.)  requires  EPA  to 
consider  potential  impacts  of 
regulations  on  small  “entities”.  The 
final  action  taken  today  is  a  supplement 
to  the  notice  of  final  rulemaking  that 
was  pubUshed  on  July  20, 1993  (58  FR 
38816).  As  described  earlier  in  this 
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preamble,  the  revisions  here 
promulgated  as  supplement  C  to  the 
Guideline  encompass  the  use  of  new 
model  algorithms  and  techniques  for 
using  those  models.  This  rule  merely 
updates  existing  technical  requirements 
for  air  quality  modeling  analyses 
mandated  by  various  Clean  Air  Act 
programs  (e.g.,  prevention  of  significant 
deterioration,  new  source  review,  SIP 
revisions)  and  imposes  no  new 
regulatory  bmdens.  As  such,  there  will 
be  no  additional  impact  on  small 
entities  regarding  reporting, 
recordkeeping,  compliance 
requirements,  as  stated  in  the  notice  of 
final  rulemaking  (aforementioned). 
Furthermore,  this  final  rule  does  not 
duplicate,  overlap,  or  conflict  with  other 
federal  rules.  Thus,  piursuant  to  the 
provisions  of  5  U.S.C.  605(b),  EPA 
hereby  certifies  that  the  attainted  final 
rule  will  not  have  a  significant  impact 
on  a  substantial  niunlMr  of  such  entities. 

D.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
(“Unfunded  Mandates  Act’*),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
loc^,  or  tribal  governments  in  the 
aggregate;  or  to  the  private  sector,  of 
$100  million  or  more.  Under  Section 
205,  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  imiquely  impacted  by  the  rule. 

EPA  has  determined  that  the  action 
promulgated  today  does  not  include  a 
Federal  mandate  ^at  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  Therefore,  the 
requirements  of  the  Unfunded  Mandates 
Act  do  not  apply  to  this  action. 

List  of  Subjefds 

40  CFR  Part  51 

Administrative  practice  and 
procedure.  Air  pollution  control. 
Intergovernmental  relations,  Reporiing 
and  recordkeeping  requirements.  Ozone, 
Sulfur  oxides.  Nitrogen  dioxide.  Lead, 
Particulate  matter.  Hydrocarbons, 
Carbon  monoxide. 


40  CFR  Part  52 

Air  pollution  control.  Ozone,  Sulfur 
oxides.  Nitrogen  dioxide.  Lead. 

Authority:  This  rule  is  issued  under  the 
authority  granted  by  sections  110(a)(2), 

165(e),  172  (a)  &  (c),  173,  301(a)(1)  and  320 
of  the  1990  Clean  Air  Act  Amendments,  42 
U.S.C  7410(a)(2),  7475(e),  7502  (a)  &  (c). 

7503,  7601(a)(1)  and  7620,  respectively. 

Dated:  July  25, 1995. 

Carol  M.  Browner, 

Administrator. 

Parts  51  and  52,  chapter  I,  title  40  of 
the  Code  of  Federal  Regulations  are 
amended  as  follows: 

PART  51— REQUIREMENTS  FOR 
PREPARATION,  ADOPTION,  AND 
SUBMITTAL  OF  IMPLEMENTATION 
PLANS 

1.  The  authority  citation  for  part  51 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7410(a)(2),  7475(e), 
7502  (a)  and  (b).  7503,  7601(a)(1)  and  7620. 

551.112  [Amended] 

2.  In  §  51.112,  paragraphs  (a)(1)  and 
(a)(2)  are  amend^  by  revising  “and 
supplement  B  (1993)’’  to  read  “, 
supplement  B  (1993)  and  stq)plement  C 
(1995)’’. 

551.160  [Amended] 

3.  In  §  51.160,  paragraphs  (f)(1)  and 
(f)(2)  are  amended  by  revising  “and 
supplement  B  (1993)’’  to  read  “, 
supplement  B  (1993)  and  supplement  C 
(1995)’’. 

551.166  [Amended] 

4.  In  §  51.166,  paragraphs  (1)(1)  and 
(1)(2)  are  amended  by  revising  “and 
supplement  B  (1993)’’  to  read  “, 
supplement  B  (1993)  and  supplement  C 
(1995)’’. 

5.  Appendix  W  to  part  51,  section 

4.2.1  is  amended  by  removing 
“SCKEEN2,  is  available.***  “’’  in  the  last 
sentence  of  the  first  paragraph  and 
adding  “SCREEN2,  is  available.  **•  2®  For 
the  current  version  of  SCREEN,  see 
reference  20.’’ 

6.  Appendix  W  to  part  51,  section 

4.2.2  is  amended  by  revising  Table  4-1 
to  read  as  follows: 

Appendix  W  to  Part  51 — Guideline  on 
Air  Quality  Models 
***** 


Table  4-1  .—Preferred  Models 
FOR  Selected  Applications  in 
Simple  Terrain 


Land  use 

Model' 

Short  Term  (i.e.,  1- 
24  hours): 

Single  Source . 

Rural  . 

CRSTER 

Urban  ..... 

RAM 

Multiple  Source .... 

Rural  . 

MPTER 

Urban . 

RAM 

Complicated 

Rural/ 

ISCST  3 

Sources  2. 

Urban. 

Buoyant  Industrial 

Rural  . 

BLP 

Line  Sources. 
Long  Term  (i.e., 
nfK)nthly,  seasonal 
or  annusti): 

Single  Source . 

Rural  . 

CRSTER 

Urban . 

RAM 

Multiple  Source .... 

Rural  . 

MPTER 

Urban  ..... 

COM  2.0 

Complicated 

Rural/ 

or 

RAM4 

ISCLP 

Sources  2. 

Urban. 

Buoyant  Industrial 

Rival  . 

BLP 

Line  Sources. 

•  * 

• 

*  The  models  as  listed  here  reflect  the  appli¬ 
cations  for  which  they  were  originally  intended. 
Several  of  these  models  have  been  adapted 
to  contain  options  which  allow  them  to  be 
interchanged.  For  example,  ISCST  could  be 
substituted  for  ISCLT.  Similarty,  for  a  point 
source  application,  ISCST  with  urban  option 
can  be  substituted  for  RAM.  Where  a  substi¬ 
tution  is  convenient  to  the  user  and  equivalent 
estimates  are  assured,  it  may  be  made. 

2  Complicated  sources  are  those  with  sp^ 
cial  problems  such  as  aerodynamic 
downwash,  particle  deposition,  volume  and 
area  sources,  etc. 

®  For  the  current  version  of  ISC,  see  ref¬ 
erence  58  and  note  the  model  description  pro¬ 
vided  in  Appendx  A  of  this  document 

*  If  only  a  few  sources  in  an  urban  area  are 

to  be  modeled,  RAM  should  be  used. 

***** 

7.  Appendix  W  to  Part  51,  section 
5. 2.1.1  is  amended  by  removing 
“SCREEN2’’  in  the  third  paragraph  and 
by  adding  “SCREEN”. 

8.  Appendix  W  to  Part  51,  section 
6.2.3  is  revised  to  read  as  follows: 

Appendix  W  to  Part  51 — Guideline  on 
Air  Quality  Models 
*  *  *  *  * 

6.2.3  Models  for  Nitrogen  Dioxide 
(Annual  Average) 

a.  A  tiered  screening  approach  is 
recommended  to  obtain  annual  average 
estimates  of  NC)2  from  point  sources  for 
New  Source  Review  analysis,  including 
PSD,  and  for  SIP  planning  purposes. 
This  multi-tiered  approa^  is 
conceptually  shown  in  Figure  6-1 
below: 
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Figure  6-1. — ^Multi-Tiered  Screen¬ 
ing  Approach  for  Estimating  An¬ 
nual  NO2  Concentrations  From 
Point  Sources 

Tier  1: 

Assume  Total  Conversion  of  NO  to  NO2 
Tier  2; 

Multiply  Annual  NOx  Estimate  by  Em- 
piric^ly  Derived  NO2  /  NOx  Ratio 

b.  For  Tier  1  (the  initial  screen),  use 
an  appropriate  Gaussian  model  from 
appendix  A  to  estimate  the  maximum 
annual  average  concentration  and 
assume  a  total  conversion  of  NO  to  NO2. 
If  the  concentration  exceeds  the  NAAQS 
and/or  PSD  increments  for  NO2,  proceed 
to  the  2nd  level  screen. 

c.  For  Tier  2  (2nd  level)  screening 
analysis,  multiply  the  Tier  1  estimate(s) 
by  an  empirically  derived  NO2/  NOx 
value  of  0.75  (annual  national 
default).®®  An  annual  NO2  /  NOx  ratio 
differing  from  0.75  may  he  used  if  it  can 
be  shown  that  such  a  ratio  is  based  on 
data  likely  to  he  representative  of  the 
location(s)  where  maximum  annual 
impact  from  the  individual  source 
under  review  occurs.  In  the  case  where 
several  sources  contribute  to 
consiunption  of  a  PSD  increment,  a 
locally  derived  annual  NO2  /  NOx  ratio 
'should  also  be  shown  to  be 
representative  of  the  location  where  the 
maximmn  collective  impact  from  the 
new  plus  existing  sources  occurs. 

d.  in  urban  areas,' a  proportional 
model  may  be  used  as  a  preliminary 
assessment  to  evaluate  control  strategies 
to  meet  the  NAAQS  for  multiple  minor 
sources,  i.e.  minor  point,  area  and 
mobile  sources  of  NOx;  concentrations 
resulting  from  major  point  souirces 
should  he  estimated  separately  as 
discussed  above,  then  added  to  the 
impact  of  the  minor  sources.  An 
acceptable  screening  technique  for 
urban  complexes  is  to  assiune  that  all 
NOx  is  emitted  in  the  form  of  NO2  and 
to  use  a  model  from  appendix  A  for 
nonreactive  pollutants  to  estimate  NO2 
concentrations.  A  more  acciuate 
estimate  can  be  obtained  by:  (1) 
calculating  the  annual  average 
concentrations  of  NOx  with  an  luhan 
model,  and  (2)  converting  these 
estimates  to  NO2  concentrations  using 
an  empirically  derived  aimual  NO2/ 

NOx  ratio.  A  value  of  0.75  is 
recommended  for  this  ratio.  However,  a 
spatially  averaged  annual  NO2/NOX 
ratio  may  he  determined  from  an 
existing  air  quality  monitoring  network 
and  used  in  lieu  of  the  0.75  vdue  if  it 
is  determined  to  be  representative  of 
prevailing  ratios  in  the  luban  area  by  the 
reviewing  agency.  To  ensure  use  of 


appropriate  locally  derived  annual 
NO2  /  NOx  ratios,  monitoring  data  imder 
consideration  should  be  limited  to  those 
collected  at  monitors  meeting  siting 
criteria  defined  in  40  CFR  part  58, 
appendix  D  as  representative  of 
“neighborhood”,  “urban”,  or  “regional” 
scales. 

Furthermore,  the  highest  annual 
spatially  averaged  NO2  /  NOx  ratio  from 
the  most  recent  3  years  of  complete  data 
should  be  used  to  foster  conservatism  in 
estimated  impacts. 

e.  To  demonstrate  compliance  with 
NO2  PSD  increments  in  urban  areas, 
emissions  from  major  and  minor  sources 
should  be  included  in  the  modeling 
analysis.  Point  and  area  source 
emissions  should  be  modeled  as 
discussed  above.  If  mobile  source 
emissions  do  not  contribute  to  localized 
areas  of  high  ambient  NC)2 
concentrations,  they  should  be  modeled 
as  area  sources.  When  modeled  as  area 
sorirces,  mobile  source  emissions 
should  be  assumed  uniform  over  the 
entire  highway  link  and  allocated  to 
each  area  smurce  grid  square  based  on 
the  portion  of  hi^way  link  within  each 
grid  square.  If  locaUz^  areas  of  high 
concentrations  are  likely,  then  mobile 
sources  should  be  modeled  as  line 
sources  with  the  preferred  model 
ISCLT2. 

f.  More  refined  techniques  to  handle 
special  circumstances  may  be 
considered  on  a  case-by-case  basis  and 
agreement  with  the  reviewing  authority 
should  be  obtained.  Such  techniques 
should  consider  individual  quantities  of 
NO  and  NO2  emissions,  atmospheric 
transport  and  dispersion,  emd 
atmospheric  transformation  of  NO  to 
NO2.  Where  they  are  available,  site- 
specific  data  on  the  conversion  of  NO  to 
NO2  may  be  used.  Pbotochemical 
dispersion  models,  if  used  for  other 
pollutants  in  the  area,  may  also  be 
applied  to  the  NOx  problem. 
***** 

9.  Appendix  W  to  part  51,  section  7.1 
is  amended  by  removing  “ISC2”  in  the 
foiudh  paragraph  and  by  adding  “ISC”. 

10.  Appendix  W  to  part  51,  section 
7.2.2  is  amended  by  removing  “ISC2”  in 
the  third  paragraph  and  by  adding 
“ISC”. 

11.  Appendix  W  to  part  51,  section 

7.2.5  is  amended  by  removing  “ISC2”  in 
the  second  paragraph  and  by  adding 
“ISC”. 

12.  Appendix  W  to  part  51,  section 
7.2.8  is  amended  by  removing  “ISC2”  in 
the  second  paragraph  and  by  adding 
“ISC”. 

13.  Appendix  W  to  part  51,  section 

8.2.5  is  amended  by  removing  “ISC2”  in 
the  second  paragraph  emd  by  adding 
“ISC”. 


14.  Appendix  W  to  part  51,  section 
8.2.7  is  amended  by  removing  “total 
suspended  particulate”  in  the  first 
paragraph  and  by  adding  “particle”. 

15.  Appendix  W  to  part  51,  section 
8.2.7  is  amended  by  removing  “At  least 
one”  in  the  second  paragraph  and  by 
adding  “One”. 

16.  Appendix  W  to  part  51,  section 
9.3.3. 2,  is  revised  to  read  as  follows: 

***** 

9.3.3.2  Recommendations. 

a.  Site-specific  Data  Collection.  The 
document  “On-Site  Meteorological 
Program  Guidance  for  Regulatory 
Modeling  Applications”  provides 
recommendations  on  the  collection  and 
use  of  on-site  meteorological  data. 
Recommendations  on  characteristics, 
siting,  and  exposure  of  meteorological 
instruments  and  on  data  recording, 
processing,  completeness  requirements, 
reporting,  and  archiving  are  also 
included.  This  publication  should  be 
used  as  a  supplement  to  the  limited 
guidance  on  &ese  subjects  now  found 
in  the  “Ambient  Monitoring  Guidelines 
for  Prevention  of  Significant 
Deterioration”,®®  Detailed  information 
on  quality  assurance  is  provided  in  the 
“Quality  Assurance  Handbook  for  Air 
Pollution  Measurement  Systems: 
Volume  IV”,®’’  As  a  minimum,  site- 
specific  measvirements  of  ambient  air 
temperature,  transport  wind  speed  and 
direction,  and  the  parameters  to 
determine  Ptisquill-Cifford  (P-G) 
stability  categories  should  be  available 
in  meteorological  data  sets  to  be  used  in 
modeling.  should  be  taken  to 
ensure  that  meteorological  instruments 
are  located  to  provide  representative 
characterization  of  pollutant  transport 
between  sources  and  receptors  of 
interest.  The  Regional  Office  will 
determine  the  appropriateness  of  the 
measurement  locations. 

b.  All  site-specific  data  should  be 
reduced  to  hoxirly  averages.  Table  9-3 
lists  the  wind  related  parameters  and 
the  averaging  time  requirements. 

c.  Solar  Radiation  Measurements. 
Total  solar  radiation  should  be 
measured  with  a  reliable  pyranometer, 
sited  and  operated  in  accordance  with 
established  on-site  meteorological 
guidance.®® 

d.  Temperature  Measurements. 
Temperature  measurements  should  be 
made  at  standard  shelter  height  (2m)  in 
accordance  with  established  on-site 
meteorological  guidance.®® 

e.  Temperature  Difference 
Measurements.  Temperatvue  difference 
(AT)  measurements  for  use  in  estimating 
P-G  stability  categories  using  the  SRDT 
methodology  (see  Stability  Categories) 
should  be  obtained  using  two  matched 
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thermometers  or  a  reliable 
thermocouple  system  to  achieve 
adequate  accuracy. 

f.  Siting,  probe  placement,  and 
operation  of  AT  systems  should  be  based 
on  guidance  found  in  Chapter  3  of 
reference  66,  and  such  guidance  should 
be  followed  when  obtaining  vertical 
temperature  gradient  data  for  use  in 
plume  rise  estimates  or  in  determining 
the  critical  dividing  streamUne  height. 

g.  Wind  Measurements.  For  refined 
m^eling  applications  in  simple  terrain 
situations,  if  a  source  has  a  stack  below 
lOOm,  select  the  stack  top  height  as  the 
wind  measvuement  height  for 
characterization  of  plume  dilution  and 
transport.  For  soiirces  with  stacks 
extending  above  100m,  a  100m  tower  is 
suggested  imless  the  stack  top  is 
significantly  above  100m  (i.e.,  ^200m). 

In  cases  with  stack  tops  >200m,  remote 
sensing  may  be  a  feasible  alternative.  In 
some  cases,  collection  of  stack  top  wind 
speed  may  be  impractical  or 
incompatible  with  the  input 
requirements  of  the  model  to  be  used.  In 
such  cases,  the  Regional  Office  should 
be  consiilted  to  determine  the 
appropriate  measurement  height. 

h.  For  refined  modeling  applications 
in  complex  terrain,  multiple  level 
(typically  three  or  more)  measiuements 
of  wind  speed  and  direction, 
temperatvire  and  turbulence  (wind 
fluctuation  statistics)  are  required.  Such 
measurements  should  be  obtained  up  to 
the  representative  plume  height(s)  of 
interest  (i.e.,  the  plmne  height(s)  imder 
those  conditions  important  to  the 
determination  of  the  design 
concentration).  The  representative 
plume  height(s)  of  interest  should  be 
determined  using  an  appropriate 
complex  terrain  screening  procedure 
(e.g.,  CTSCREEN)  and  should  be 
dociunented  in  the  monitoring/ 
modeling  protocol.  The  necessary 
meteorological  measurements  should  be 
obtained  from  an  appropriately  sited 
meteorological  tower  augmented  by 
SODAR  if  the  representative  plume 
height(s)  of  interest  exceed  100m.  The 
meteorological  tower  need  not  exceed 
the  lesser  of  the  representative  plume 
height  of  interest  (the  highest  pliune 
height  if  there  is  more  than  one  plume 
height  of  interest)  or  100m. 

i.  In  general,  the  wind  speed  used  in 
determining  plume  height  is  defined  as 
the  wind  ^eed  at  stack  top. 

].  Specifications  for  wind  measuring 
instruments  and  systems  are  contained 
in  the  “On-Site  Meteorological  Program 
Guidance  for  Regulatory  Modeling 
Apphcations”.®® 

k.  Stability  Categories.  The  P-G 
stability  categories,  as  originally 
defined,  couple  near-surface 


measurements  of  wind  speed  with 
subjectively  determined  insolation 
assessments  based  on  hourly  cloud 
cover  and  ceiling  height  observations. 
The  wind  speed  measurements  are 
made  at  or  near  10m.  The  insolation  rate 
is  typically  assessed  using  observations 
of  cloud  cover  and  ceiling  height  based 
on  criteria  outlined  by  Turner.®®  It  is 
recommended  that  the  P-G  stability 
category  be  estimated  using  the  Turner 
method  with  site-specific  wind  speed 
measured  at  or  near  10m  and 
representative  cloud  cover  and  ceiling 
height.  Implementation  of  the  Turner 
method,  as  well  as  considerations  in 
determining  representativeness  of  cloud 
cover  and  ceiling  height  in  cases  for 
which  site-specific  cloud  observations 
are  unavailable,  may  be  found  in  section 
6  of  reference  66.  In  the  absence  of 
requisite  data  to  implement  the  Turner 
method,  the  SRDT  method  or  wind 
fluctuation  statistics  (i.e.,  the  Oe  and  a  a 
methods)  maybe  used. 

l.  The  SRDT  method,  described  in 
section  6.4.4.2  of  reference  66,  is 
modified  slightly  from  that  published  by 
Bowen  et  al.  (1983)  and  has  been 
evaluated  with  three  on-site  data 
bases.  The  two  methods  of  stability 
classification  which  use  wind 
fluctuation  statistics,  the  Oe  and  Oa 
methods,  etre  also  described  in  detail  in 
section  6.4.4  of  reference  66  (note 
applicable  tables  in  section  6).  For 
additional  information  on  the  wind 
fluctuation  methods,  see  references  68- 
72. 

m.  Hours  in  the  record  having  missing 
data  should  be  treated  according  to  an 
established  data  substitution  protocol 
and  after  valid  data  retrieval 
requirements  have  been  met.  Such 
protocols  are  usually  part  of  the 
approved  monitoring  program  plan. 

Data  substitution  guidance  is  provided 
in  section  5.3  of  reference  66. 

n.  Meteorological  Data  Processors. 
The  following  meteorological 
preprocessors  are  recommended  by 
EPA:  RAMMET,  PCRAMMET,  STAR, 
PCSTAR,  MPRM,«5  and  METPRO.z^ 
RAMMET  is  the  recommended 
meteorological  preprocessor  for  use  in 
applications  employing  hourly  NWS 
data.  The  RAMIifer  format  is  the 
standard  data  input  format  used  in 
sequential  Gaussian  models 
recommended  by  EPA.  PCRAMMET  *3® 
is  the  rc  equivalent  of  the  mainframe 
version  (RAMMET).  STAR  is  the 
recommended  preprocessor  for  use  in 
apphcations  employing  joint  frequency 
distributions  (wind  direction  and  wind 
speed  by  stability  class)  based  on  NWS 
data.  PCSTAR  is  the  PC  equivalent  of 
the  mainframe  version  (STAR).  MPRM 
is  the  recommended  preprocessor  for 


use  in  apphcations  employing  on-site 
meteorologic€d  data.  The  latest  version 
(MPRM  1.3)  has  been  configured  to 
implement  the  SRDT  meth^  for 
estimating  P-G  stabihty  categories. 
MPRM  is  a  general  piupose 
meteorological  data  preprocessor  which 
supports  regulatory  models  requiring 
RAMMET  formatted  data  and  STAR 
formatted  data.  In  addition  to  on-site 
data,  MPRM  provides  eqviivalent 
processing  of  NWS  data.  METPRO  is  the 
required  meteorological  data 
preprocessor  for  use  with  CTDMPLUS. 
All  of  the  above  mentioned  data 
preprocessors  are  available  for 
downloading  from  the  SCRAM  BBS.^® 
***** 

17.  Appendix  W  to  Part  51,  section 
12.0,  is  amended  by: 

a.  Revising  references  20,  36,  58  and 
90;  and 

b.  Adding  references  136  through  138. 

The  revisions  and  additions  read  as 

follows: 

Appendix  W  to  Part  51 — Guideline  on 
Air  Quality  Models 
***** 

12.0  *  *  * 

***** 

20.  Environmental  Protection  Agency, 
1995.  SCREEN3  User’s  Guide.  EPA 
Pubhcation  No.  EPA-454/B-95- 
004.  U.S.  Environmental  Protection 
Agency,  Research  Triangle  Park, 

NC.  (NTIS  No.  PB  95-222766) 
***** 

36.  Chu,  S.  H.  and  E.  L.Meyer,  1991.  Use 
of  Ambient  Ratios  to  Estimate 
Impact  of  NOx  Sources  on  Annual 
NCDa  Concentrations.  Proceedings, 
84th  Annual  Meeting  &  Exhibition 
of  the  Air  &  Waste  Management 
Association,  Vancouver,  B.C.;  16-21 
June  1991.  (16  pp.)  (Docket  No.  A- 
92-65,  n-A-7) 
***** 

58.  Environmental  Protection  Agency, 
1995.  User’s  Guide  for  the 
Industrial  Soiuce  Complex  (ISC3) 
Dispersion  Models,  Volumes  1  and 
2.  EPA  Pubhcation  Nos.  EPA-454/ 
B-95-003a  &  b.  U.S.  Environmental 
Protection  Agency,  Research 
Triangle  Park,  NC.  (NTIS  Nos.  PB- 
95-222741  and  PB  95-222758, 
respectively) 

*  *  *  *  * 

90.  Environmental  Research  and 

Technology,  1987.  User’s  Guide  to 
the  Rough  Terrain  Diffusion  Model 
(RTDM),  Rev.  3.20.  ERT  dociunent 
No.  PD535-585.  Environmental 
Research  and  Technology,  Inc., 


Federal  Register  /  Vol.  60,  No.  153  /  Wednesday,  August  9,  1995  /  Rules  and  Regulations  40471 


Concord,  MA  (NTIS  No.  PB  88- 
171467) 

*  *  *  *  * 

138.  Bowen,  B.M.,  J.M.  Dewart  and  A.I. . 
Chen,  1983.  Stability  Class 
Determination:  A  Comparison  for 
One  Site.  Proceedings,  Sixth 
Symposium  on  Turbulence  and 
Diffusion.  American  Meteorological 
Society,  Boston,  MA;  pp.  211-214. 
(Docket  No.  A-92-65,  H-A-S) 
137^Environmental  Protection  Agency, 
1993.  An  Evaluation  of  a  Solm 
Radiation/Delta-T  (SRDT)  Method 
for  Estimating  Pasquill-Gifford  (P- 
G)  Stability  Categories.  EPA 
Publication  No.  EPA-454/R-93- 

■  055.  U.S.  Environmental  Protection 
Agency,  Research  Triangle  Park, 

NC.  (NTIS  No.  PB  94-113958) 

138.  Environmental  Protection  Agency, 
1993.  PCRAMMET  User’s  Guide. 
EPA  Publication  No.  EPA-454/B- 
93-009.  U.S.  Environmental 
Protection  Agency,  Research 
Triangle  Park,  NC. 

18.  Appendix  A  to  Appendix  W  of 
Part  51,  is  amended: 

a.  The  Table  of  Contents  is  revised  by 
removing  ‘TSC2”  and  by  adding  ‘TSC3”; 

b.  Section  A.5  is  amended  by  revising 
the  Heading  and  Reference; 

c.  Section  A.5  Abstract  is  amended  by 
removing  ‘TSC2”  and  by  adding  ‘TSC3”; 

d.  Section  A.5. a  is  amended  % 
removing  “ISC2”  in  the  first  line  and  by 
adding  “ISC3”; 

e.  Section  A.5.b  is  amended  by 
removing  “ISCST2”  and  ‘TSCLT2  in  the 
second  paragraph  and  by  adding 
“ISCST3”; 

f.  Section  A.5.d  is  revised; 

g.  Section  A.5.e  is  amended  by 
removing  “ISC2”  in  the  first  line  and  by 
adding  *TSC3”; 

h.  Section  A.5.f  is  amended  by 
removing  ‘TSC2”  in  the  first  line  and  by 
adding  ‘TSC3”; 

i.  Section  A.5.g  is  amended  by 
removing  ‘TSC2”  in  the  first  line  and  by 
adding  ‘TSC3”; 

j.  Section  A.5.m  is  revised; 

k.  Section  A.5.n  is  amended  by 
adding  four  references  in  alphalwtical 
order;  and 

l.  Section  A.REF  is  amended  by 
adding  a  reference  at  the  end. 

The  revisions  and  additions  read  as 
follows: 

Appendix  W  to  Part  51 — Guideline  an 
Air  Quality  Models 
***** 

Appendix  A  to  Appendix  W  of  Part 
51 — Summaries  of  Preferred  Air 
Quality  Models 
***** 


A.5  INDUSTRIAL  SOURCE  COMPLEX 
MODEL  (ISC3) 

Reference 

Environmental  Protection  Agency, 
1995.  User’s  Gmde  for  the  Industrial 
Source  Complex  (ISC3)  Dispersion 
Models,  Voliimes  1  and  2.  H'A 
Publication  Nos.  EPA-454/B-95-003a  & 
b.  Environmental  Protection  Agency, 
Research  Triangle  Park,  NC.  (I'^S  Nos. 
PB-95-222741  and  PB  95-222758, 
respectively) 

***** 

d.  Type  of  Model 

ISC3  is  a  Gaussian  plume  model.  It 
has  been  revised  to  perform  a  double 
integration  of  the  Gaussian  plume 
kernel  for  area  sources. 

***** 

m.  Physical  Removal 

Dry  deposition  effects  for  particles  are 
treated  using  a  resistance  formulation  in 
which  the  deposition  velocity  is  the 
siun  of  the  resistances  to  pollutant 
transfer  within  the  surface  layer  of  the 
atmosphere,  plus  a  gravitational  settling 
term  (EPA,  1994),  based  on  the  modified 
surfece  depletion  scheme  of  Horst 
(1983). 

***** 

n.  Evaluation  Studies 
****** 

Environmental  Protection  Agency, 
1992.  Comparison  of  a  Revised  Area 
Soiuce  Algorithm  for  the  Industrial 
Source  Complex  Short  Term  Model  and 
Wind  'Tunnel  Data.  EPA  Publication  No. 
EPA-454/R-92-014.  U.S. 

Environmental  Protection  Agency, 
Research  Triangle  Park,  NC.  (NTIS  No. 
PB  93-226751) 

Environmental  Protection  Agency, 
1992.  Sensitivity  Analysis  of  a  Revised 
Area  Source  Algorithm  for  the  Industrial 
Source  Complex  Short  Term  Model. 

EPA  Publication  No.  EPA-454/R-92- 
015.  U.S.  Environmental  Protection 
Agency,  Research  Triangle  Park,  NC. 
(NTIS  No.  PB  93-226769) 

Environmental  Protection  Agency, 
1992.  Development  and  Evaluation  of  a 
Revised  Area  Source  Algorithm  for  the 
Industrial  Source  Complex  Long  Term 
Model.  EPA  Publication  No.  EPA— 454/ 
R-92-016.  U.S.  Environmental 
Protection  Agency,  Research  Triangle 
Park,  NC.  (NTIS  No.  PB  93-226777) 
Environmental  Protection  Agency, 
1994.  Development  and  Testing  of  a  Dry 
Deposition  Algorithm  (Revised).  EPA 
Publication  No.  EPA-454/R-94-015. 
U.S.  Environmental  Protection  Agency, 
Research  Triangle  Park,  NC.  (NTIS  No. 
PB  94-183100) 

***** 


A. REF  (REFERENCES) 

***** 

Horst,  T.  W.,  1983.  A  Correction  to  the 
Gaussian  Source-depletion  Model.  In 
Precipitation  Scavenging,  Dry 
Deposition  and  Resuspension.  H.  R. 
Pruppacher,  R.  G.  Semonin,  and  W.  G. 

N.  Slinn,  eds.,  Elsevier,  NY. 

19.  Appendix  B  to  appendix  W  of  part 
51  is  amended  by: 

a.  Adding  two  entries  to  the  Table  of 
Contents  in  munerical  order;  and 

b.  Adding  sections  B.32  and  B.33 
immediately  following  section  B.31. 

'The  additions  read  as  follows: 

Appendix  B  to  Appendix  W  of  Part  51 — 
Summaries  of  Akemative  Air  Quality 
Models 

Table  of  Contents 

***** 

B. 32  HGSYSTEM 

B.33  SLAB 
***** 

B.32  HGSYSTEM:  Dispersion  Models 
for  Ideal  Gases  and  Hydrogen  Fluoride 

References 

Post,  L.  (ed.),  1994.  HGSYS'TEM  3.0 
Technical  Reference  Manual.  Shell 
Research  Limited,  'Thornton  Research 
Centre,  Chester,  United  Kingdom. 
(TNER  94.059) 

Post,  L.,  1994.  HGSYSTEM  3.0  User’s 
Manual.  Shell  Research  Limited, 
Thornton  Research  Centre,  Chester, 
United  Kingdom.  (’TNER  94.058) 

Availability 

The  PC-DOS  version  of  the 
HGSYSTEM  software  (HGSYSTEM: 
Version  3.0,  Programs  for  modeling  the 
dispersion  of  ideal  gas  and  hydrogen 
fluoride  releases,  executable  programs 
and  soiirce  code  can  be  installed  from 
floppy  diskettes.  'These  diskettes  and  cdl 
documentation  are  available  as  a 
package  finm  API  [(202)  682-8340]  or 
NTIS  (see  Section  B.O). 

Technical  Contacts 

Doug  N.  Blewitt,  AMOCO  Corporation, 
1670  Broadway  /  MC  2018,  Denver, 

CO  80201,  (303)  830-5312 
Howard  J.  Feldman,  American 
Petroleum  Institute,  1220  L  Street, 
Northwest,  Washington,  D.C.  20005, 
(202)  682-8340 

Abstract 

HGSYSTEM  is  a  PC-based  software 
package  consisting  of  mathematical 
models  for  estimating  of  one  or  more 
consecutive  phases  between  spillage 
and  near-field  and  far-field  dispersion  of 
a  pollutant.  The  pollutant  can  be  either 
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a  two-phase,  multi-compound  mixture 
of  non-reactive  compounds  or  hydrogen 
fluoride  (HF)  with  chemical  reactions. 
Tlie  individuid  models  are: 

Database  program: 

DATAPROP  generates  physical 
properties  used  in  other 
HGSYSTEM  models 
Soiurce  term  models: 

SPILL  transient  liquid  release  from  a 
pressurized  vessel 

HFSPILL  SPILL  version  specifically 
forHF 

LPCXIL  evaporating  multi- 
compoimd  liquid  pool  model 
Near-field  dispersion  models: 

AEROPLUME  high-momentum  jet 
dispersion  model 

HFPLUME  AEROPLUME  version 
specifically  for  HF 

HEGABOX  dispersion  of 
instantaneous  heavy  gas  releases 
Far-field  dispersion  modms: 

HEGADAS(S,T)  heavy  gas 
dispersion  (steady-state  and 
transient  version) 

PGPLUME  passive  Gaussian 
dispersion 
Utility  programs: 

HFnlASH  flashing  of  HF  from 
pressurized  vessel 

POSTHS/IH3STHT  post-processing 
of  HEGADAS(S,T)  results 

PROFILE  post-processor  for 
concentration  contours  of  airborne 
plumes 

(^T2COL  utility  for  data  retrieval 

The  models  assume  flat,  unobstructed 
terrain.  HGSYSTEM  t:an  be  used  to 
model  steady-state,  finite-duration, 
instantaneoiis  and  time  dependent 
releases,  depending  on  the  individual 
model  used.  The  models  can  be  run 
consecutively,  with  relevant  data  being 
passed  on  fium  one  model  to  the  next 
using  link  files.  The  models  can  be  run 
in  batch  mode  or  using  an  iterative 
utility  program. 

a.  Recommendations  for  Regulatory  Use 

HGSYSTEM  can  be  used  as  a  refined 
model  to  estimate  short-term  ambient 
concentrations.  For  toxic  chemical 
releases  (non-reactive  chemicals  or 
hydrogen  fluoride;  1-hour  or  less 
averaging  times)  the  expected  area  of 
exposure  to  concentrations  above 
specified  threshold  values  can  be 
determined.  For  flammable  non-reactive 
gases  it  can  be  used  to  determine  the 
area  in  which  the  cloud  may  ignite. 

b.  Input  Requirements 

1.  HFSPILL  input  data:  reservoir  data 
(temperature,  pressme,  volume,  HF 
mass,  mass-frnction  water),  pipe-exit 
diameter  and  ambient  pressure. 

2.  EVAP  input  data:  spill  rate,  liquid 
properties,  and  evaporation  rate  (boiling 


pool)  or  ambient  data  (non-boiling 
pool). 

3.  HFPLUME  and  PLUME  input  data: 
reservoir  characteristics,  pollutant 
parameters,  pipe/release  data,  ambient 
conditions,  surface  roughness  and 
stability  class. 

4.  HEGADAS  input  data:  ambient 
conditions,  pollutant  parameters,  pool 
data  or  data  at  transition  point,  suriace 
roughness,  stability  class  and  averaging 
time. 

5.  PGPLUME  input  data:  link  data 
provided  by  HFPLUME  and  the 
averaging  time. 

c.  Output 

1.  The  HGSYSTEM  models  contain 
three  post-processor  programs  which 
can  be  used  to  extract  modeling  results 
for  graphical  display  by  extemd 
software  packages.  GET2COL  can  be 
used  to  extract  data  from  the  model 
output  files.  HSPOST  can  be  used  to 
develop  isopleths,  extract  any  2 
parameters  for  plotting  and  correct  for 
finite  release  duration.  HTPOST  can  be 
used  to  produce  time  history  plots. 

2.  HFSPILL  output  data:  reservoir 
mass,  spill  rate,  and  other  reservoir 
variables  as  a  function  of  time.  For  HF 
liquid,  HFSPILL  generates  link  data  to 
HFPLUME  for  the  initial  phase  of 
choked  liquid  flow  (flashing  jet),  and 
link  data  to  EVAP  for  the  st^sequent 
phase  of  vmchoked  liquid  flow 
(evaporating  liquid  pool).. 

3.  EVAP  output  data:  pool 
dimensions,  pool  evaporation  rate,  pool 
mass  and  other  pool  variables  for  steady 
state  conditions  or  as  a  function  of  time. 
EVAP  generates  link  data  to  the 
dispersion  model  HEGADAS  (pool 
dimensions  and  pool  evaporation  rate). 

4.  HFPLUME  and  PLUME  output 
data:  plume  variables  (concentration, 
width,  centroid  height,  temperature, 
velocity,  etc.)  as  a  function  of 
downwind  distance. 

5.  HEGADAS  output  data: 
concentration  variables  and  temperature 
as  a  function  of  downwind  distance  and 
(for  transient  case)  time. 

6.  PGPLUME  output  data: 
concentration  as  a  function  of 
downwind  distance,  crossrwind 
distance  and  height. 

d.  Type  of  Model 

HGSYSTEM  is  made  up  of  four  types 
of  dispersion  models.  HFTLUME  and 
PLUME  simulate  the  near-field 
dispersion  and  PGPLUME  simulates  the 
passive-gas  dispersion  downwind  of  a 
transition  point.  HEGADAS  simulates 
the  groimd-level  heavy-gas  dispersion. 


e.  Pollutant  Types 

HGSYSTEM  may  be  used  to  model 
non-reactive  chemicals  or  hydrogen 
fluoride. 

/.  Source-Receptor  Relationships 

HGSYSTEM  estimates  the  expected 
area  of  exposiire  to  concentrations  above 
user-specified  threshold  values.  By 
imposing  conservation  of  mass, 
momentvim  and  energy  the 
concentration,  density,  speed  and 
temperature  are  evaluated  as  a  function 
of  downwind  distance. 

g.  Plume  Behavior 

1.  HFPLUME  and  PLUME:  (1)  are 
steady-state  models  assuming  a  top-hat 
profile  with  cross-section  averaged 
pliune  variables;  and  (2)  the  momentum 
equation  is  taken  into  accoimt  for 
horizontal  ambient  shear,  gravity, 
groimd  collision,  gravity-slumping 
pressure  forces  and  groimd-surface  drag. 

2.  HEGADAS:  assumes  the  heavy 
cloud  to  move  with  the  ambient  wind 
speed,  and  adopts  a  power-law  fit  of  the 
ambient  wind  speed  for  the  velocity 
profile. 

3.  PGPLUME:  simulates  the  passive- 
gas  dispersion  downwind  of  a  transition 
point  from  HFPLUME  or  PLUME  for 
steady-state  and  finite  duration  releases. 

h.  Horizontal  Winds 

A  power  law  fit  of  the  ambient  wind 
speed  is  used. 

1.  Vertical  Wind  Speed 

Not  treated. 

j.  Horizontal  Dispersion 

1.  HFPLUME  and  PLUME:  Pluime 
dilution  is  caused  by  air  entrainment 
resulting  from  high  pliime  speeds, 
trailing  vortices  in  wake  of  falling 
plmne  (before  touchdown),  ambient 
turbulence  and  density  stratification. 
Pliune  dispersion  is  assiuned  to  be 
steady  and  momentum-dominated,  and 
effects  of  downwind  diffusion  and  wind 
meander  (averaging  time)  are  not  taken 
into  account. 

2.  HEGADAS:  This  model  adopts  a 
concentration  similarity  profile 
expressed  in  terms  of  an  imknown 
center-line  ground-level  concentration 
and  unknown  vertical/cross-wind 
dispersion  parameters.  These  quantities 
are  determined  from  a  number  of  basic 
equations  describing  gas-mass 
conservation,  air  entrainment  (empirical 
faw  describing  vertical  top-entrainment 
in  terms  of  global  Richardson  number), 
cross-wind  gravity  spreading  (initial 
gravity  spreading  followed  by  gravity- 
current  collapse)  and  cross-wind 
diffusion  (Briggs  formula). 
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3.  PGPLUME:  It  assvunes  a  Gaussian 
concentration  profile  in  which  the 
cross-wind  and  vertical  dispersion 
coefficients  are  determined  hy  empirical 
expressions.  All  unknown  parameters  in 
this  profile  are  determined  hy  imposing 
appropriate  matching  criteria  at  the 
transition  point. 

k.  Vertical  Dispersion 
See  description  above, 

i.  Chemical  Transformation 
Not  treated. 

m.  Physical  Removal 
Not  treated. 

n.  Evaluation  Studies 

1.  PLUME  has  heen  vaUdated  against 
field  data  for  releases  of  liquified 
propane,  and  wind  tunnel  data  for 
buoyant  and  vertically-released  dense 
plumes.  HFPLUME  and  PLUME  have 
been  validated  against  field  data  for 
releases  of  HF  (Goldfish  experiments) 
and  propeme  releeises.  In  addition,  the 
plume  rise  algorithms  have  been  tested 
against  Hoot,  Meroney,  and  Peterka, 
Ooms  and  Petersen  databases. 

HEGADAS  has  been  vaUdated  against 
steady  and  transient  releases  of  liquid 
propane  and  LNG  over  water  (Maplin 
Sands  field  data),  steady  and  finite- 
duration  pressurized  releases  of  HF 
(Goldfish  experiments;  linked  with 
HFPLUME),  instantaneous  release  of 
Freon  (Thomey  Island  field  data;  Unked 
with  the  box  model  HEGABOX)  and 
wind  tunnel  data  for  steady,  isothermal 
dispersion. 

2.  VaUdation  studies  are  contained  in 
the  following  references: 

McFarlane,  K.,  Prothero,  A.,  Puttock, 

J.S.,  Roberts,  P.T.  and  Witlox,  H.W.M., 
1990.  Development  and  vaUdation  of 
atmospheric  dispersion  models  for 
ideal  gases  and  ^drogen  fluoride. 

Part  I:  Technical  Reference  Manual. 
Report  TNER.90.015.  Thornton 
Research  Centre,  Shell  Research, 
Chester,  England.  [EGG  1067-1151] 
(NTIS  No.  DE  93-000953) 

Witiox,  H.W.M.,  McFarlane,  K.,  Rees, 
F.J.,  and  Puttock,  J.S.,  1990. 
Development  and  validation  of 
atmospheric  dispersion  models  for 
ideal  gases  and  %drogen  fluoride. 
Part  H:  HGSYSTEM  Program  User’s 
Manual.  Report  TNER.90.016. 
Thornton  Research  Centre,  Shell 
Research,  Chester,  England.  [EGG 
1067-1152]  (NTIS  No.  DE  93-000954) 

B.33  SLAB 
Reference 

Ermak,  D.L.,  1990.  User’s  Manual  for 
SLAB:  An  Atmospheric  Dispersion 


Model  for  Denser-than-Air  Releases 
(UCRL-MA-105607),  Lawrence 
Livermore  National  Laboratory. 

Availability 

1.  The  computer  code  is  available  on 
the  Support  Center  for  Regulatory  Air 
Models  Bulletin  Board  System  (Upload/ 
Download  Area;  see  page  B-1),  and  can 
also  be  obtained  from:  ^ergy  Science 
and  Technology  Center,  P.O.  Box  1020, 
Oak  Ridge,  TN  37830,  (615)  576-2606. 

2.  'The  User’s  Manual  (NTIS  No.  DE 
91-008443)  cam  be  obtained  from: 
Computer  Products,  National  Technical 
Information  Service,  U.S.  Department  of 
Commerce,  Springfield,  VA  22161,  (703) 
487-4650. 

Abstract 

The  SLAB  model  is  a  computer 
model,  PC-based,  that  simulates  the 
atmospheric  dispersion  of  denser-than- 
air  releases.  'The  t3q)es  of  releases  treated 
by  the  model  include  a  groimd-level 
evaporating  pool,  an  elevated  horizontal 
jet,  a  stack  or  elevated  vertical  jet  and 
an  instantaneous  volume  source.  All 
sources  except  the  evaporating  pool  may 
be  characterized  as  aerosols.  Only  one 
type  of  release  can  be  processed  in  any 
individual  simulation.  Also,  the  model 
simulates  only  one  set  of  meteorological 
conditions;  therefore  direct  apphcation 
of  the  model  over  time  periods  longer 
than  one  or  two  hours  is  not 
recommended. 

a.  Recommendations  for  Use 

The  SLAB  model  should  be  used  as  a 
refined  model  to  estimate  spatial  and 
temporal  distribution  of  short-term 
ambient  concentration  (e.g.,  1-hour  or 
less  averaging  times)  and  the  expected 
area  of  exposure  to  concentrations  above 
specified  threshold  values  for  toxic 
chemical  releases  where  the  release  is 
suspected  to  be  denser  than  the  ambient 
air. 

b.  Input  Requirements 

1.  The  SLAB  model  is  executed  in  the 
batch  mode.  Data  are  input  directly  from 
an  external  input  file.  There  are  29 
input  parameters  required  to  run  each 
simulation.  These  parameters  are 
divided  into  5  categories  by  the  user’s 
guide:  source  type,  source  properties, 
spill  properties,  field  properties,  and 
meteorological  parameters.  The  model  is 
not  designed  to  accept  real-time 
meteorological  data  or  convert  units  of 
input  values.  Chemical  property  data 
are  not  available  within  the  model  and 
must  be  input  by  the  user.  Some 
chemical  and  p^sical  property  data  are 
available  in  the  user’s  guide. 

2.  Source  type  is  chosen  as  one  of  the 
following:  evaporating  pool  release. 


horizontal  jet  release,  vertical  jet  or 
stack  release,  or  instantaneous  or  short 
duration  evaporating  pool  release. 

3.  Scmrce  property  data  requirements 
are  physical  and  chemical  properties 
(molecular  weight,  vapor  heat  capacity 
at  constant  pressure;  boiling  point; 
latent  heat  of  vaporization;  hquid  heat 
capacity;  fiquid  density;  saturation 
pressure  constants),  and  initial  liquid 
mass  fraction  in  the  release. 

4.  Spill  properties  include:  source 
temperature,  emission  rate,  source 
dimensions,  instantaneous  source  mass, 
release  dirration,  and  elevation  above 
ground  level. 

5.  Required  field  properties  are: 
desired  concentration  averaging  time, 
maximum  downwind  distance  (to  stop 
the  calculation),  and  four  separate 
heights  at  which  the  concentration 
calculations  are  to  he  made. 

6.  Meteorological  parameter 
requirements  are:  ambient  measurement 
height,  ambient  wind  speed  at 
designated  ambient  measinement 
height,  ambient  temperature,  surface 
roughness,  relative  humidity, 
atmospheric  stability  class,  and  inverse 
Monin-Obukhov  length  (optional,  only 
used  as  an  input  parameter  when 
stability  class  is  unknown). 

c.  Output 

1.  No  graphical  output  is  generated  by ' 
the  current  version  of  this  program.  The 
output  print  file  is  automatically  saved 
and  must  he  sent  to  the  appropriate 
printer  by  the  user  after  program 
execution.  Printed  output  includes  in 
tabular  form: 

2.  Listing  of  model  input  data; 

3.  Instantaneous  spatially-averaged 
cloud  parameters — ^time,  downwind 
distance,  magnitude  of  peetk 
concentration,  cloud  dimensions 
(including  length  for  puff-type 
simulations),  volume  (or  mole)  and 
mass  fractions,  downwind  velocity, 
vapor  mass  firaction,  density, 
temperature,  cloud  velocity,  vapor 
firaction,  water  content,  gravity  flow 
velocities,  and  entrainment  velocities; 

4.  Time-averaged  cloud  parameters — 
parameters  whi^  may  be  used 
externally  to  calculate  time-averaged 
concentrations  at  any  location  within 
the  simulation  domain  (tabulated  as 
functions  of  downwind  distance); 

5.  Time-averaged  concentration 
values  at  plume  centerline  and  at  five 
off-centerline  distances  (off-centerline 
distances  are  miiltiples  of  the  effective 
cloud  half-width,  which  varies  as  a 
function  of  downwind  distance)  at  four 
user-specified  heights  and  at  the  height 
of  the  plume  centerline. 
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d.  Type  of  Model 

As  described  by  Ermak  (1989), 
transport  and  dispersion  are  calculated 
by  solving  the  conservation  equations 
for  mass,  species,  energy,  and 
momentum,  with  the  cloud  being 
modeled  as  either  a  steady-state  plume, 
a  transient  puff,  or  a  combination  of 
both,  depending  on  the  duration  of  the 
release.  In  the  steady-state  plume  mode, 
the  crosswind-averaged  conservation 
equations  are  solved  and  all  variables 
depend  only  on  the  downwind  distance. 
In  the  transient  puff  mode,  the  voliune- 
averaged  conservation  equations  are 
solved,  and  all  variables  depend  only  on 
the  downwind  travel  time  of  the  puff 
center  of  mass.  Time  is  related  to 
downwind  distance  by  the  height- 
averaged  ambient  wind  speed.  The  basic 
conservation  equations  are  solved  via  a 
numerical  integration  scheme  in  space 
and  time. 

e.  Pollutant  Types. 

Pollutants  are  assumed  to  be  non¬ 
reactive  and  non-depositing  dense  gases  . 
or  liquid-vapor  mixtures  faerosols).  ■ 
Surface  heat  transfer  aini  water  vapor 
flux  are  also  included  in  the  model. 

/.  Source-Receptor  Relationships 

1.  Only  one  source- can  be  modeled^t 
a  time. 

2.  There  is  no  limitation  to  the 
niunber  of  receptors;  the  downwind 
receptor  distances  are  internally^ 
calculated  by  theonodel.  The  SLAB 
calculation  is  carried  outjip  to  the  user-, 
specified  maximum  downwind.  - 
distance. 

3.  The  model  contains  submodels  for 
the  source  characterization  of 
evaporating  pools,  elevated  vertical  or 
horizontal  jets,  and  instantaneous 
volume  sources. 

g.  Plume  Behavior 

Pliune  trajectory  and  dispersion  is 
based  on  crosswind-averaged  mass, 
species,  energy,  and  momentum  balance^ 
equations.  Surrovmding  terrain  is 
assumed  to  be  flat  and  of  uniform 
surface  roughness.  No  obstacle  or 
building  effects  are  taken  into  accoimt 

h.  Horizontal  Winds 

A  power  law  approximation  of  the 
logarithmic  velocity  profile  which 
accounts  for  stability  and  surface 
roughness  is  used. 

i.  Vertical  Wind  Speed 
Not  treated. 

/.  Vertical  Dispersion 

The  crosswind  dispersion  parameters 
are  calculated  fi'om  formuleis  reported 
by  Morgan  et  al.  (1983),  which  are  based 


on  experimental  data  fi'om  several 
sources.  The  formulas  account  for 
entrainment  due  to  atmospheric 
turbulence,  surface  fi'iction,  thermal 
convection  due  to  ground  heating, 
differential  motion  between  the  air  and 
the  cloud,  and  damping  due  to  stable 
density  stratification  within  the  cloud. 

k.  Horizontal  Dispersion 

The  horizontal  dispersion  parameters 
are  calculated  from  formulas  similar  to 
those  described  for  vertical  dispersion, 
also  firom  the  work  of  Morgan,  et  al. 
(1983). 

f.  Chemical.  Transformation 

The  thermodynamics  of  the  mixing  of 
the  dense  gas  or  aerosol  with  ambient . 
air  (including  water  vapor)  are  treated. 
The  relationship  between  the  vapor  and 
liquid  fractions  within  the  cloud  is 
treated  using^the  local-thermodynamic 
equilibrimn  approximation.  Reactions  of 
released  chemicals  with  water  or 
ambient  air  are  not  treated. 

m.  Physical  Removal 
Not  treated;- 

n.  Evaluation  Studies 

Blewitt,  D.N.,  J.F.  Yohn,  and  D.L.- 
Ennak,  1987.  An  Evaluation  of  SLAB 
and  DEGADIS  Heavy  .Gas  Ddspersion 
Models:Using  the  HF.Spill  T^  Data, 
Proceedings,  AIChE  International. 
Conference  on  Vapor  Cloud  Modeling, 
Boston,  MA,  J^ovember,  pp.  56-80. 

Ermak,  D.L.,  S.T.  Chan,  D.L.  Morgan, 
and  L.K.  Morris,  1982.  A  Comparison  of 
Dense  Gas  Dispersion  Model 
Simulations  with  Burro  Series  LNG 
Spill  Tast  Results,  /.  Haz.  Matls.,  6: 129- 
160. 

Zapeit,  ).G.,  R.].  Londergan,  and  H. 
Thistie,  1991.  Evaluation  of  E>ense  Gas 
Simulation  Models.  EPA  Publication 
No.  EPA-450/4-90-018.  U.S. 
Environmental  Protection  Agency, 
Research  Triangle  Park,  NC. 

PART  52— APPROVAL  AND 
PROMULGATION  OF 
IMPLEMENTATION  PLANS 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

§52.21  [Amended] 

2.  In  §  52.21,  paragraphs  (1)(1)  emd 
(1)(2)  are  amended  by  revising  “and 
supplement  B  (1993)”  to  read  “, 
supplement  B  (1993)  and  supplement  C 
(1994)”. 

[FR  Doc.  95-19057  Filed  8-8-95;  8:45  am] 
BILUNQ  CODE  6560-S0-P 


40  CFR  Parts  9  and  86 
[AMS-FRL-6268-11 
RIN  2060-nAE93 

Control  of  Air  Pollution  From  New 
Motor  Vehicles  and  New  Motor  Vehicle 
Engines;  Regulations  Requiring 
Availability  of  Information  for  Use  of 
On-Board  Diagnostic  Systems  and 
Emission-Related  Repairs  on  1994  and 
later  Model  Year  Light-Duty  Vehicles 
and  Light-Duty  Trucks 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 


SUMMARY:  This  final  rule  establishes 
requirements  for  the  availability  of 
emission-related  service  information  for 
all  light-duty  vehicles  (LUVs)  and  light- 
duty  trucks  (LDTs)  beginning.with  the 
1994' model  year  (MY).  Section 
202(m)(5)  of  the  Glean  Air  Act  (CAA  or 
Act)  requires  EPA  to  promulgate  rules 
mandating  the  availability  of  emission- 
related  service  information,  for  such 
vehicles.  This  rulemaking  requires 
vehicle  manuf€u:turers  to  provide  to  the  > 
service  and  repair  industry  informaticHr 
necessary  to  service  on-boaid  diagnostic 
(OBD)  systems  and  to  perform  other 
emission-related  diagnosis  and  repair. 
EFFECTIVE  DATE:  This  final  rule  is 
effective'December  7, 1995. 
ADDRESSES::Materials  relevant  to  this 
rulemaking  are-contained  in  Docket  No. 
A-90-36.  The  docket  is  located  at  The  - 
Air  Docket,  401  MStreet,  S.W., 
Washington,  D.C.  20460,  and  may  be 
viewed  in  Room  M-1500  fi:om  8:30  a-m,. 
until  3:30.  p.m.  Monday  through  Friday. 
A  reasonable  fee  may  be  charged  by  EPA 
for  copying  docket  material. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cheryl  Adelman,  Certification  Division, 
U.S.  Environmental  Protection  Agency, 
2565  Plymouth  Road,  Ann  Arbor,  • 
Michigan  48105,  Telephone  (313)  668— 
4434 


SUPPLEMENTARY  INFORMATION: 


Table  of  Contents 

I.  Background  and  Development 

n.  Requirements  of  the  OBD  Final  Rule 

A.  Availability  of  Service  Information 

B.  Required  Information  and  Emission- 
Related  Information 

C.  Cost  of  Service  Information 

D.  Distribution  of  Service  Information  and 
Timeliness 

E.  Enhanced  Diagnostic  Information 

F.  Enhanced  Diagnostic  Tools 

G.  Recalibration/Reprograrnming 

III.  Public  Participation 

IV.  Discussion  of  Comments  and  Issues 

A.  Definition  of  “Emission-Related” 
Information 

B.  Information  Used  To  Manufacture 
Aftermarket  Parts 
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C.  Guidelines 

D.  Cost  of  Service  Information 

E.  Distribution  of  Service  Information 

F.  Timeliness 

G.  Media/Format 

H.  Enhanced  Diagnostic  Information 

I.  Enhanced  Diagnostic  Tools 

J.  Recalibration/Reprogramming 

K.  Regulatory  Flexibility  Analysis 

V.  Administrative  Requirements 

A.  Administrative  Designation 

B.  Impact  on  Small  Entities 

Q  Unfunded  Mandates  Act 

D.  Electronic  Copies  of  Rulemaking 
Documents 

E.  Paperwdrk  Reduction  Act 

F.  Display  of  OMB  Control  Numbers 

VI.  Authority 

I.  Background  and  Development 

Section  202(m)(5)  of  the  CAA,  as 
amended  by  the  Clean  Air  Act 
Amendments  of  1990  (CAAA),  directs 
EPA  to  promulgate  regulations  requiring 
vehicle  manufacttuers  to  provide  to: 

any  person  engaged  in  the  repairing  or 
servicing  of  motor  vehicles  or  motor  vehicle 
engines,  and  the  Administrator  for  use  by  any 
such  persons,  *  *  *  any  and  all  information 
needed  to  make  use  of  the  [vehicle’s] 
emission  control  diagnostic  system  *  *  * 
and  such  other  information  including 
instructions  for  making  emission-related 
diagnoses  and  repairs. 

Such  requirements  are  subject  to  the 
requirements  of  section  208(c)  regarding 
protection  of  trade  secrets;  however,  no 
such  information  may  be  withheld 
under  section  208(c)  if  that  information 
is  provided  (directly  or  indirectly)  by 
the  manufacturer  to  its  franchised 
dealers  or  other  persons  engaged  in  the 
repair;  diagnosing  or  servicing  of  motor 
vehicles. 

On  September  24, 1991,  EPA 
pubUshed  a  notice  of  proposed 
rulemaking  ‘  (NPRM)  outlining  the 
Agency’s  proposed  service  information 
requirements.  EPA  subsequently 
reopened  the  comment  and  held  public 
workshops  to  further  review  aspects  of 
these  requirements.2  Today’s  document 
promulgates  these  regulations. 

As  of  August  1990,  96  urban  areas 
were  in  violation  of  the  National 
Ambient  Air  Quality  Standeird  (NAAQS) 
for  ozone  and  41  areas  could  not  attain 
the  NAAQS  for  carbon  monoxide  (CO). 
EPA  estimates  that  currently  60%  of  the 
total  tailpipe  HC  emissions  from  LDVs 
and  LDTs  are  caused  by  the  20%  of 
vehicles  with  serious  emission  control 
system  malfunctions  or  degradation.^ 
The  more  stringent  new  vehicle 
emission  standards  mandated  by  the  Act 


•  56  FR  48272  (September  24. 1991). 

»57  FR  24457  (June  9, 1992);  58  FR  34013  (June 
23, 1993). 

3  Regulatory  Impact  Analysis:  On-Board 
Diagnostics,  Appendix  I;  Air  Docket  No.  A-90-35. 


are  likely  to  increase  further  the 
proportion  of  total  LDV  emissions  from 
malfunctioning  vehicles. 

The  purpose  of  the  OBD  system  and 
emission-control  systems  is  to  reducp 
emission  levels  of  various  pollutants. 

For  such  systems  to  achieve  projected 
levels  of  emission  reductions,  it  will  be 
essential  that  they  be  adequately 
maintained  and  repaired.  This  will 
require  automotive  technicians  to 
possess  the  knowledge  necessary  to 
identify  and  repair  improperly  operating 
emission-related  systems  and 
components.  This  knowledge  is 
acquired,  in  part,  by  having  access  to 
information  on  the  operation  and  repair 
of  such  systems  and  related 
components.^ 

To  date,  automotive  technicians 
employed  by  manufactiurer  franchisees 
have  had  access,  through  their 
employer,  to  needed  emission-related 
service  and  repair  information.  'The 
same  is  not  always  true  for  other 
individuals  who  repair  and  service 
vehicles.  Some  manufactiirers  do  not 
make  available  to  the  public  all  the 
information  needed  to  adequately 
service  and  repair  motor  vehicles. 
Fiuther,  when  information  is  made 
available,  it  may  be  difficult  to  locate 
and  time  consuming  to  obtain. 

It  is  especially  important  for 
independent  technicians  to  have  access 
to  needed  emission-related  service  and 
repair  information,  including  training  ' 
instructions.  It  has  been  estimated  that 
independent  technicians  are  responsible 
for  conducting  up  to  80%  of  all  repairs.^ 
In  addition,  independent  technicians 
are  more  likely  to  repair  the  vehicles 
which  are  the  most  likely  to  violate 
emission  standards  (older  vehicles,  in 
general).  This  conclusion  is  the  result  of 
a  recent  study  which  demonstrated  that 
(1)  the  level  of  excess  emissions 
increases  as  a  vehicle’s  mileage 
increases,  and  (2)  the  percentage  of 
nondealer  repairs  increased  and  dealer 
repairs  decreased  as  a  vehicle’s  mileage 
increased.^  Considering  the  large 
number  of  vehicles  being  serviced  by 
independent  technicians,  it  is  essential 
that  such  individuals  have  access  to 
adequate  emission-related  repair  and 
service  information. 

Today’s  regulations  are  intended  to 
preserve  freedom  of  choice  by 


*Tp  properly  service  and  repair  vehicles, 
automotive  technicians  require  both  access  to 
needed  information  and  training.  Direct  training  is 
beyond  the  scope  of  this  rulem^ng;  however,  the 
availability  of  manufacturer  training  information 
and  materials  is  covered  by  these  proposed 
regulations. 

*  “Service  Job  Analysis,”  Hunter  Publishing  Co., 
1984. 

‘“Survey  of  Vehicle  Owners  in  the  On-Board 
Diagnostics  Program,”  Westat,  Inc.,  July  18, 1990. 


consumers  in  where  they  obtain  service 
and  repair  of  emission-related  systems. 
This  can  only  be  achieved  by  ensuring 
that  all  sectors  of  the  automotive  service 
industry  have  access  to  the  information 
needed  to  perform  such  service  and 
repairs. 

n.  Requirements  of  the  OBD  Final  Rule 

A.  Availability  of  Service  Information 

Today’s  regulations  require  that 
manufacturers  provide  to  any  person 
engaged  in  the  rep£uring  or  servicing  of 
motor  vehicles  or  motor  vehicle  engines 
all  information  necessary  to  make  use  of 
the  OBD  system  and  any  information  for 
making  emission-related  diagnosis  and 
repairs,  including  any  emission-related 
information  that  is  provided  by  the 
manufacturer  to  franchised  dealers  or 
other  persons  engaged  in  the  repair, 
diagnosing  or  servicing  of  motor  vehicle 
engines. 

B.  Required  Information  and  Emission- 
Relat^  Information 

Manufacturers  are  required  to  make 
available  to  the  aftermarket  “any  and 
all’’  information  needed  to  make  use  of 
the  OBD  system  and  such  other 
information,  including  instructions  for 
making  emission-related  repairs, 
excluding  trade  secrets.  'The  scope  of  the 
information  that  must  be  provided 
includes  the  direct  and  indirect  service 
and  repair  information  that  a 
manufacturer  provides  to  its  authorized 
dealerships  or  other  persons  engaged  in 
the  repair,  diagnosing,  or  servicing  of 
motor  vehicles  or  motor  vehicle  engines. 
Examples  of  direct  information  are 
service  manuals,  technical  service 
bulletins  (TSBs),  training  materials  or 
information,  diagnostic  information, 
wiring  diagrams,  and  any  written 
memoranda  or  guidance  provided  to 
dealers.  Indirect  information  is 
information  provided  to  dealers  through 
indirect  means.  Examples  of  indirect 
information  include,  but  are  not  limited 
to,  information  made  available  through 
tools  and  equipment,  such  as  emission- 
related  reprogramming  events,  data 
stream  information,  and  bi-directional 
control.  Manufacturers  are  required  to 
provide  such  information  (or  allow  such 
information  to  be  provided  by  others)  to 
persons  engaged  in  the  repair  and 
service  of  vehicles  in  the  same  or 
similar  manner  such  information  is 
provided  to  their  dealers.  Manufacturers 
are  not  required  to  provide  such 
information  directly  without  regard  for 
protection  of  trade  secrets. 

Information  for  making  emission- 
related  diagnosis  and  repairs  does  not 
include  information  used  to  design  and 
manufacture  parts,  but  may  include 
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manufactvuer  changes  to  internal 
computer  calibrations.  However,  a 
manufacttuer  need  only  provide 
internal  calibrations  to  the  service  and 
repair  industry  to  the  extent  it  has 
provided  such  information  to  its 
dealerships. 

Emission-related  information 
includes,  but  is  not  limited  to, 
information  regarding  any  system, 
component  or  part  of  a  vehicle  that 
controls  emissions  and  any  system, 
component  and/or  part  associated  with 
the  powertrain  system,  including,  but 
not  limited  to,  the  engine,  the  fuel 
system  and  ignition  system.  Information 
must  also  be  provided  for  any  system, 
component,  or  part  that  is  likely  to 
impact  emissicms,  such  as  transmission 
systems.  In  addition.  EPA  will  monitor 
the  results  of  inspection  and 
maintenance  (I/M)  programs  for  failiues 
resulting  from  systems,  components  or 
parts  other  than  those  described  here.  If 
EPA  determines  that  a  substantial 
number  of  I/M  failiures  are  occurring 
due  to  systems,  components  or  parts 
other  thm  those  described  here,  the 
extent  of  emission-related  service 
information  will  be  expanded  to  include 
such  items.  EPA  will  notify  any  affected 
manufacturer(s)  of  its  concerns  and  will 
allow  such  manufacturers  to  reply  to 
these  concerns  prior  to  making  any  such 
determinations.  Affected  manufacturers 
will  be  notified  of  any  such  EPA 
determinations. 

C.  Cost  of  Service  Information 

Emission-related  service  information 
is  to  be  made  available  at  a  reasonable 
price.  This  means  the  fair  market  price 
taking  into  consideration  factors  such  as 
the  cost  to  the  manufacturer  of 
preparing  and/or  providing  the 
information,  the  type  of  information,  the 
format  in  which  it  is  provided,  the  price 
charged  by  other  manufactiuers  for 
similar  information,  the  differences  that 
exist  among  manufacturers  (e.g.,  the  size 
of  the  manufactmer),  the  quantity  of 
material  contained  in  a  publication,  the 
detail  of  the  information,  the  cost  of  the 
information  prior  to  publication  of  this 
final  rule,  volume  discounts,  and 
inflation.  EPA  is  not  requiring  that 
manufacturers  sell  information  to 
aftermarket  service  providers  at  the 
lowest  price  charged  to  their 
dealerships. 

D.  Distribution  of  Service  Information 
and  Timeliness 

Today’s  rule  allows  each 
manufacturer  to  distribute  emission- 
related  service  and  repair  information 
through  the  distribution  mechanism  it 
determines  to  be  the  most  efficient  and 
cost-effective.  There  is  no  requirement 


that  rntmufacturers  use  the  same 
distribution  mechanism  for  dealers  and 
eiftermarket  service  providers.  However, 
each  manufactvirer  will  be  responsible 
for  up-loading  a  complete  index  of 
required  information  to  NTIS’  (National 
Technical  Information  Service) 
FedWorld.'^  Manufacturers  are  required 
to  make  available  on  FedWorld  an  index 
of  all  information  that  falls  within  the 
definition  of  emission-related  service, 
diagnosis  and  repair  information.^  This 
includes,  but  is  not  limited  to,  manuals, 
TSBs,  all  training  materials,  and  videos. 
Each  manufacturer  title  listed  in  the 
index  must  adequately  describe  the 
contents  of  the  document  to  which  it 
refers.  If  a  title  does  not  adequately 
describe  the  contents,  the  manufacturer 
shall  provide  a  brief  description  that 
enables  the  user  to  determine  whether 
an  item  contains  the  information  being 
sought.  If  requested  to  do  so,  FedWorld 
will  accept  orders  for  service 
information  and  transmit  them  to  the 
manufacturer’s  designated  information 
distributor.  The  party  identified  in 
FedWorld  by  a  maniifacturer  as  the 
distributor  of  the  manufacturer’s 
emission-related  service  information 
can  be  the  manufacturer  itself,  a 
publisher/distributor,  or  other  entity 
that  can  provide  the  information  as 
required. 

m  addition  to  the  index, 
manufacturers  are  required  to  list  a 
phone  number  and  address  where 
edtermarket  service  providers  can  call  or 
write  to  obtain  the  desired  information. 
Manufacturers  must  also  provide  the 
price  of  each  item  listed,  as  well  as  the 
price  of  items  ordered  on  a  subscription 
basis. 

Manufacturers  are  reqvdred  to  update 
the  FedWorld  index  on  the  first  and 
third  Monday  of  each  month  or  as 
otherwise  specified  by  the  Agency.  A 
manufactiuer  may  opt  to  update  its 
FedWorld  index  more  fiequently.  In 
addition,  each  manufacturer  is 
responsible  for  paying  its  share  of  the 
annual  cost  of  FedWorld.  Such  costs  are 
to  be  paid  by  each  manufacturer; 
however,  payments  can  be  made 
through  various  arrangements,  e.g.,  a 
group  of  manufacturers  can  elect  to 
determine  what  they  would  owe  if  paid 
individually  and  then  divide  that 
amount  based  on  sales  or  other  factors. 
The  annual  cost  of  maintaining  the 
FedWorld  database  is  approximately 


NTIS  operates  FedWorld,  an  online  computer 
system  that  allows  public  access  to  government  and 
other  documents.  FedWorld  can  be  accessed  for  up 
to  three  hours  a  day  at  no  charge  by  using  a  modem 
to  dial  (703)  321-3339  or  by  using  the  Internet 
telnet  command  to  connect  to  fedworld.gov. 

*This  requirement  does  not  apply  to  indirect 
information,  which  is  discussed  below. 


$70,000  to  $75,000.  To  determine  the 
cost  to  each  manufacturer,  FedWorld 
will  divide  the  total  cost  by  the  ntimber 
of  participating  manufacturers. 

Manufacturers  are  responsible  for 
ensuring  that  the  party  shipping  the 
information  does  so  within  a  specified 
time  period,  i.e.,  within  one  regular 
business  day  of  receiving  an  order. 
Distributors  are  encouraged  to  provide 
by  fax  items  which,  in  their  entirety,  are 
less  than  20  printed  pages,  such  as 
TSBs.  Also,  die  distributor  is  required  to 
send  the  information  by  ovemi^it 
delivery  if  the  ordering  party  requests  it 
and  assumes  the  cost  of  delivery. 

The  search  format  to  be  used  by 
FedWorld,  e.g.,  manufacturer,  MY, 
vehicle  make,  and  so  forth,  will  be 
determined  by  FedWorld  shortly  after 
publication  of  this  rule  £md,  to  ^e 
extent  possible,  will  take  into 
consideration  suggestions  from  EPA, 
manufacturers,  and  aftermarket  service 
providers. 

Each  manufacturer  has  120  days 
following  publication  of  this  rule  to 
upload  its  index  and  meet  the  above 
requirements  for  providing  all  required 
service  information  to  aftermarket 
service  providers,  facilities,  and  others 
for  1994  and  later  MY  vehicles  which 
have  been  offered  for  sale  by  that  date. 
For  vehicle  models  introduced  more 
than  120  days  after  promulgation  of 
these  regulations,  manufacturers  are 
responsible  for  providing  service 
information  to  aftermarket  service 
providers,  facilities,  and  others,  at  the 
same  time  it  is  made  available  to 
dealerships.  Thereafter,  to  the  extent 
there  are  changes,  emission-related 
service  information  for  MY  1994  and 
later  vehicles  which  becomes  available 
shall  be  added  to  the  index  at  the  next 
scheduled  mandated  update  period,  i.e., 
first  or  third  Monday  of  each  month. 

Since  independent  technicians  often 
work  on  many  makes  of  vehicles,  it  is 
importemt  for  them  to  have  access  to 
condensed  versions  of  service 
information.  Therefore,  EPA  encourages 
the  manufacturers  to  enter  into 
agreements  with  information 
intermediaries  in  a  manner  which 
ensures  that  condensed  information  is 
available  to  aftermarket  service 
providers  in  a  timely  manner  and  at  a 
reasonable  cost.  Since  information  is 
available  in  its  entirety  fiom  sources 
identified  in  FedWorld,  manufacturers 
are  not  responsible  for  condensed 
information  published  by  intermediaries 
or  other  third  parties.  Manufacturers 
are,  however,  responsible  for  errors  in 
their  own  materials. 

EPA  is  not  issuing  any  regulations  in 
this  rule  that  specifically  require 
manufacturers  to  provide  information  to 
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intermediaries  (e.g.,  publishers  of  non¬ 
manufacturer  service  manuals)  with 
emission-related  information.  However, 
EPA  anticipates  that  manufacturers  will 
continue  to  provide  such  intermediaries 
with  information  as  they  have  in  the 
past. 

FedWorld  will  make  available  a 
telephone  number  that  aftermarket 
service  providers  can  cedi  to  obteun  a 
printed  copy  of  the  index.  Since 
information  can  be  downloaded  without 
cheuge,  EPA  expects  that  some  trade 
publications  emd  associations  may  offer 
subscribers  or  members  a  printed  copy 
if  they  provide  a  self-addressed  steunped 
envelope. 

No  waivers  will  be  granted  for  any  of 
the  requirements  related  to  FedWorld. 
Since  EPA  believes  that  FedWorld 
provides  an  adequate  means  of 
monitoring  the  information  being  made 
available,  manufacturers  are  not 
required  to  submit  a  plan  for 
distributing  information  as  part  of  their 
certification  requirements. 

E.  Enhanced  Diagnostic  Information 

All  emission-related  data  stream 
information  made  available  to 
manufactiuer  franchised  dealers  (or 
others  in  the  service  industry]  is 
required  to  be  made  available  to 
equipment  and  tool  manufacturers. 
Vehicle  manufacturers  can,  in  the 
alternative,  make  such  information 
available  to  independent  technicians 
through  provision  of  vehicle 
manufacturer  equipment  and  tools. 
Beginning  on  January  1,1997,  a 
manufacturer  can  only  provide  bi¬ 
directional  control  to  its  dealerships  if 
it  has  provided  equipment  and  tool 
manufacturers  with  information  to  make 
diagnostic  equipment  with  the  •same  bi¬ 
directional  control  capabihties  available 
to  the  dealerships,  or  provided  such 
capabilities  directly  to  independent 
technicians  throu^  provision  of  their 
own  tools.  Manufacturers  are  required 
to  make  bi-directional  control 
information  available  for  all  MYs 
beginning  with  MY  1994,  if  such 
information  is  provided  to  their 
dealerships.  However,  for  MYs  1994- 
1996,  where  a  manufactiirer  can  prove 
that  safeguards  for  bi-directional 
controls  are  only  installed  in  tools,  not 
in  vehicle  on-boeird  computers,  then 
that  memufacturer  may  receive  a  waiver 
from  producing  hi-directional  controls 
for  vehicles  prior  to  the  1997  MY. 
However,  no  such  waiver  is  available  for 
other  types  of  data  stream  information. 

This  rulemaking  does  not  require  a 
manufactiirer  to  supply  any  emission- 
related  information  to  aftermarket 
service  providers  that  it  does  not  make 
available  to  its  authorized  dealerships  or 


other  third  parties.  For  example, 
functional  control  strategies  and 
waveform  information  are  not  required 
to  be  made  available  to  aftenucirket 
service  providers  except  to  the  extent 
they  are  made  available  to  authorized 
dealerships. 

F.  Enhanced  Diagnostic  Tools 

Manufactmrers  are  required  to  either 
make  available  to  aftermarket  tool  and 
equipment  companies  any  and  all 
information,  except  calibrations  and 
recalibrations,  needed  to  develop  and 
manufacture  generic  tools  that  can  be 
used  by  independent  technicians  to 
diagnose,  service  and  repair  emission- 
related  parts,  components  and  systems 
or  they  may  sell  their  own  diagnostic 
tools  and  equipment  to  independent 
technicians  if  the  price  of  such  tools  is 
reasonable  (e.g.,  competitively  priced 
with  eiftermarket  tools  that  would 
perform  the  same  functions). 

As  to  emission-related  diagnostic  and 
service  information  utilized  by 
aftermarket  tool  and  equipment 
companies  that  make  generic  tools 
which  perform  the  same  or  similar 
functions  as  those  provided  by 
manufactiurers  to  their  dealerships,  the 
Agency  is  requiring  that  such 
information  be  provided  at  the  time  of 
model  introduction.  This  should  allow 
adequate  time  for  its  incorporation  into 
tools  «md  equipment  by  aftermarket  tool 
and  equipment  companies. 

G.  Recalibration/Reprogramming 

Effective  December  1, 1997, 

manufacturers  are  required  to: 

(1)  make  available  to  independent 
technicians  all  emission-related 
reprogramming  events  (including 
driveability  reprogramming  events  that 
may  affect  emissions)  that  were  issued 
prior  to  December  1, 1997  by 
manufacturers  and  made  available  to 
dealerships  for  MYs  1994  through  1997; 
and 

(2)  for  reprogramming  events  that  are 
issued  on  or  after  December  1, 1997, 
make  available  to  independent 
technicians  all  emission-related 
reprogramming  events  (including 
driveability  reprogramming  events  that 
may  affect  emissions)  issued  by 
manufacturers  for  1994  and  later  MY 
vehicles  at  the  same  time  they  are  made 
available  to  dealerships. 

For  all  vehicles,  reprogramming  need 
not  be  provided  for  any  recalibrations 
performed  prior  to  vehicles  entering  the 
stream  of  commerce  (i.e.,  sale  to  first 
purchaser). 

If  a  manufacturer  can  demonstrate,  to 
the  satisfaction  of  the  Administrator, 
that  hardware  would  have  to  be 
retroactively  installed  on  vehicles  to 


meet  security  measures  implemented  by 
the  manufactmer,  the  manufacturer  may 
request  a  waiver  firom  the 
reprogramming  requirements  for  MYs 
1994  through  1996. 

EPA  is  providing  manufactm^rs  imtil 
December  1, 1997,  to  adopt  and 
implement  security  measmes,  such  as 
encryption  or  other  measures,  that 
address  tampering  concerns  and 
concerns  regarding  proprietary 
information.  This  leadtime  also 
provides  manufacturers  an  opportimity 
to  work  out  logistical  issues  related  to 
making  reprogramming  available  to  the 
potentially  large  niimbers  of 
independent  facilities  that  may  be 
interested  in  receiving  this  capability. 
Though  EPA  is  allowing  security 
measures  to  be  implemented  by 
manufactiurers,  such  measures  are  not 
being  required  by  these  regulations.  EPA 
believes  that  manufacturers  are  best  able 
to  determine  the  extent  to  which  the 
release  of  this  information  will  endanger 
the  proprietary  nature  of  the  imderlying 
information  and/or  potentially  lead  to 
tampering. 

Manufacturers  are  required  to  either 
offer  for  sale  at  a  competitive  market 
price  a  reprogramming  tool  that 
interfaces  with  the  vast  majority  of 
generic  portable  computers  or  meike 
available  to  aftermarket  tool  and 
equipment  companies  information  that 
would  enable  them  to  manufacture  such 
a  tool.  In  addition,  manufacturers  are 
responsible  for  assuring  that  those 
independent  service  providers  who 
elect  not  to  purchase  reprogramming 
services  have  access  to  reprogramming 
services  at  a  reasonable  cost  and  in  a 
timely  manner. 

Any  method  adopted  by  a 
manufacturer  by  which  reprogramming 
is  made  available  to  independent 
technicians  cannot  impose  a  significant 
burden  on  independent  technicians 
beyond  that  experienced  by  dealerships. 
For  example,  manufacturers  can  sell 
reprogramming  tools  directly  to 
independent  technicians  or  enter  into 
agreements  with  aftermarket  tool 
companies  whereby  the  manufacturers 
provide  the  tool  companies  with  the 
information  necessary  to  build 
reprogramming  tools.  In  conjimction 
with  one  of  these  options, 
manufacttirers  could  transmit 
reprogramming  events  directly  to 
independent  technicians  by  modem 
from  a  main  fiame  computer  or  provide 
them  with  CD  ROMs.  In  formulating  its 
method  of  making  reprogramming 
available  to  independent  technicians,  a 
manufacturer  may  request  to  meet  with 
EPA  to  discuss  whether  the  method 
comports  with  the  requirements  of  this 
rule. 
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Manufacturers  are  also  responsible  for 
ensuring  that  aftermarket  service 
providers  have  an  efficient  and  cost- 
effective  method  for  identifying  whether 
the  calibrations  on  a  vehicle  are  the 
latest  to  be  issued. 

m.  Public  Participation 

On  September  24, 1991,  EPA 
published  a  NPRM  which  set  forth 
proposed  requirements  for  emission- 
related  service  information  for  LDVs 
and  LDTs.  The  period  for  submission  of 
comments  on  the  NPRM  was  scheduled 
to  close  on  December  9, 1991. 

On  November  6  and  7, 1991,  a  public 
hearing  was  held.  The  original  comment 
period  was  then  extended  to  January  10, 
1992,  for  comments  regarding  the 
availability  of  service  information.  In 
addition,  workshops  were  held  on  Jime 
30, 1992,  and  July  14, 1993.  The 
comment  periods  for  these  two 
workshops  closed  on  July  31, 1992,  emd 
August  13, 1993,  respectively. 

The  CAA  requirements  regarding  the 
availability  of  service  and  repair 
industry  information  necessary  to 
perform  repair  and  maintenance  service 
on  OBD  systems  emd  other  emission- 
related  vehicle  components  elicited 
extensive  comments.  Comments  were 
received  from  manufacturers  and  their 
associations,  mechanics  and  their  trade 
associations,  motor  vehicle  dealerships, 
state  agencies,  and  private  individuals. 
Because  of  the  scope  of  the  issues 
involved  and  raised  by  these  comments, 
the  following  sections  only  briefly 
summarize  comments  on  ^e  major 
issues.  For  the  complete  response  to 
comments,  see  the  Response  to 
Conunents  on  the  Regulations  Requiring 
the  Availability  of  Service  Information 
on  1994  and  Later  MY  Ught-Duty 
Vehicles  and  Ught-Duty  Trucks 
contained  in  the  public  docket  for  this 
rule. 

IV.  Discussion  of  Comments  and  Issues 

Comments  on  a  wide  range  of  issues 
concerning  the  proposed  service 
information  requirements  were 
received.  Summarized  here  are  the 
comments  concerning  the  major  or 
controversial  issues  and  the  rationale 
behind  EPA’s  final  decisions.  These 
issues  are  considered  in  more  detail  in 
the  supplemental  Response  to 
Comments  document  prepared  for  this 
final  rule  and  included  in  the  docket 
noted  earUer.  Also  in  the  Response  to 
Comments  document  is  consideration  of 
other  issues  whose  resolution  is 
reflected  in  this  final  rule. 


A.  Definition  of  “Emission-Related” 
Information 

Summary  of  Proposal:  The  proposed 
regulations  required  that  “all 
information”  needed  to  make  emission- 
related  repairs  be  made  available  to  the 
automotive  service  industry.  The  scope 
of  “all  information”  would  include,  but 
not  be  limited  to,  any  emission-related 
service  and  repair  information  that  a 
manufacturer  provides  to  its  authorized 
dealerships. 

Based  on  the  comments  received  in 
response  to  the  NPRM  and  the  Jime  30, 
1992  workshop,  EPA  believed  that 
clarification  was  warranted  as  to  the 
systems,  components  emd  parts  for 
which  emission-related  service, 
diagnostic  and  repair  information  must 
be  provided  by  the  manufacturers  to 
aftermarket  service  providers.  For 
purposes  of  this  rule,  EPA  proposed  that 
emission-related  service,  diagnostic  and 
repair  information  would  include,  but 
not  be  limited  to,  any  system, 
component  or  pail  of  a  vehicle  that 
controls  emissions  and  any  system,- 
components  and/or  part  associated  with 
the  powertrain  system,  including,  but 
not  limited  to,  the  fuel  system  and 
ignition  system.  Information  would  also 
have  to  be  provided  for  any  system, 
component,  or  part  that  could  have  a 
reasonably  foreseeable  impact  on 
emissions,  such  as  transmission 
systems. 

In  addition,  EPA  proposed  to  monitor 
the  results  of  I/M  programs  for  failures 
resulting  from  systems,  components,  or 
parts  other  than  those  described  here.  If 
EPA  determines  that  a  substantial 
number  of  I/M  failures  are  occurring 
due  to  systems,  components,  or  parts 
other  than  those  described  here,  the 
extent  of  emission-related  service 
information  would  be  expanded  in  a 
subsequent  rulemaking  to  include  such 
items. 

Summary  of  Comments:  Most 
manufacturers  recommended  that  the 
extent  of  service  information  that  they 
must  make  available  be  limited  to  all 
service  information  that  is  required  to 
diagnose  and  repair  emission-related 
malfunctions  that  will  cause  an  OBD 
code  to  be  set  and  illiuninate  the  “check 
engine”  light.  They  stated  that  each 
manufacturer  will  determine  which 
malfunctions  will  cause  a  significant 
impact  on  emissions,  and  thus,  which 
malfunctions  will  store  an  emission- 
related  fault  code  and,illuminate  the 
malfunction  indicator  light  (MIL). 

Some  manufacturers  commented  that 
the  proposed  language  is  deficient  in 
defining  the  information  that  must  be 
included  in  the  provision  for  service 
information.  They  believe  this  could 


lead  to  subjective  interpretations, 
resulting  in  manufacturers  providing 
distinctly  different  levels  of 
information.  Saab  asserted  that  EPA’s 
proposal  to  use  the  I/M  program  to  later 
expand  the  definition  of  emission- 
related  systems  and  components 
unnecessarily  burdens  manufacturers 
with  an  ever-changing,  and  ever- 
expanding,  set  of  rules. 

.  Generally,  the  aftermarket 
commenters  endorsed  the  definitions  of 
emission-related  information  proposed 
by  EPA.  Some  aftermarket  commenters 
responded  that  any  attempt  to 
distinguish  between  emissions-related 
cmd  non-emissions-related  vehicle 
systems  and  devices  is  nonproductive 
and  accomplishes  nothing  more  than  to 
direct  attention  away  fi-om  the 
important  issues.  According  to  one 
commenter,  a  valid  argument  can  be 
made  that  virtually  every  component  of 
today’s  vehicles  can  affect  the 
performance  of  the  vehicle’s  emissions 
system.  ASIA  suggested  that  it  may  be 
more  efficient  for  EPA  to  require 
manufacturers  to  release  all  vehicle- 
related  service  information. 

Analysis  of  Comments:  EPA  disagrees 
with  the  position  that  emission-related 
information  is  defined  by  and  limited  to 
information  required  to  diagnose  and 
repair  malfunctions  that  will  result  in 
illumination  of  the  MIL.  Illimiination  of 
the  MIL  will  not  necessarily  be  triggered 
by  every  malfunction  of  emission- 
related  parts,  components  and  systems. 
To  maintain  air  quality  it  is  important 
that  service  and  repair  information  on 
all  such  parts,  components  and  systems 
be  provided.  In  addition,  the  diagnostics 
requirements  for  OBD  are  limited  to  the 
engine  and  drivetrain,  because  they 
have  the  most  direct  impact  on 
emissions.  However,  this  does  not  alter 
the  fact  that  malfunctions  of  other  parts 
and  components  could  impact 
emissions.  Fmlher,  MIL  illiunination  is 
only  necessary  when  a  single  source  of 
malfunction  causes  emissions  to 
increase  above  the  MIL  threshold.  As 
the  OBD  requirements  and  the  MIL 
thresholds  are  generally  designed  to 
detect  severe  malfunctions,  more 
limited  malfunctions,  which  may  still 
have  an  effect  on  emissions,  may  not 
trigger  the  MIL.  Moreover,  multiple 
malfunctions,  when  combined,  can 
cause  exceedance  of  emission 
thresholds  even  though  each  one 
individually  may  be  insufficient  to 
cause  an  emission  problem  severe 
enough  to  illuminate  the  MIL.  Also, 

OBD  only  needs  to  flag  that  a  problem 
exists  and  indicate  the  general  cause 
(e.g.,  misfire) — it  does  not  identify  the 
precise  cause  of  the  problem  which 
could  be  due  to  a  myriad  of  factors,  such 
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as  lean  fuel/aii  ratio,  bad  wiring  or 
sparkplugs. 

Moreover,  EPA  believes  that  the 
language  of  section  202(m)(5)  requiring 
manufacturers  to  provide  “all 
information  needed  to  make  use  of  the 
emission  control  diagnostic  system 
*  *  *  and  such  other  information 
including  instructions  for  making 
emission-related  diagnosis  and  repairs” 
[emphasis  added]  m^es  it  clear  that 
other  information  pertinent  to  making 
emission-related  repairs,  in  addition  to 
information  needed  to  make  OBD- 
related  repairs,  must  be  provided  to 
aftermarket  service  providers.  Had 
Congress  wished  to  limit  the 
information  availabiUty  requirement 
only  to  those  repairs  necessary  to  make 
full  use  of  the  OBD  system,  it  need  not 
have  included  the  second  phrase  of  the 
requirement,  relating  to  other 
information  for  making  emission-related 
repairs,  or  could  have  limited  the 
second  phrase  to  those  repairs  necessary 
to  make  repairs  related  to  MIL 
illumination.  Instead  the  second  phrase 
broadly  refers  to  “emission-related 
diagnosis  and  repairs.”  Therefore,  EPA 
beheves  it  is  reasonable  to  require 
manufacturers  to  provide  information 
required  for  any  emission-related 
repairs  to  be  made  available. 

^A  has  adopted  a  description  of 
emission-related  information  that  is 
consistent  with  previous  definitions  of 
emission-related  maintenance,  as  set 
forth  in  EPA’s  “allowable  meiintenance” 
regulations.  See  40  CFR  §  86.088-2. 
Those  regulations  specify  maintenance 
which  may  be  performed  on 
certification  vehicles  and  establish  an 
interpretation  of  “properly  maintained 
vehicle”  for  use  in  the  recall  program. 
EPA  made  clear  in  those  regulations  that 
any  maintenance  that  is  likely  to  affect 
emissions  would  be  considered 
emission-related; 

Emission-related  maintenance  means  that 
maintenance  which  does  substantially  affect 
emissions  or  which  is  likely  to  affect  the 
emissions  deterioration  of  die  vehicle  or 
engine  during  normal  in-use  operation,  even 
if  die  maintenance  is  performed  at  some  time 
other  than  that  which  is  recommended.  40 
CFR  §86.088-2 

Contrary  to  the  suggestion  of  some 
manufacturers,  EPA  is  not  providing  a 
specific  or  suggested  fist  of  parts, 
components  or  systems  for  which 
information  must  be  provided.  Such 
Usts  may  be  interpreted  by  some 
manufactiurers  as  the  maximum 
emission-related  information  that  must 
be  made  available.  In  addition, 
continually  evolving  vehicle  technology 
will  result  in  ongoing  changes  as  to 
what  constitutes  emission-related 
information.  Therefore,  it  would  not  be 


reasonable  to  select  a  point  in  time  and 
say  that  emission-related  information  is 
defined  by  what  exists  at  that  point. 

Contrary  to  comments  from  some 
aftermarket  commenters,  the  Agency 
only  has  the  authority  to  require 
manufacturers  to  provide  emission- 
related  information.  As  previously 
indicated,  this  includes  an)rthing  that  is 
likely  to  affect  emissions.  If  the  Agency 
initially  determines  that  a  part, 
component  or  systems  impacts 
emissions,  it  will  notify  the 
manufactmrers  who  will  be  provided  an 
opportimity  to  demonstrate  otherwise  if 
it  disagrees. 

EPA  Decision:  Emission-related 
information  includes,  but  is  not  limited 
to,  information  regarding  any  system, 
component  or  part  of  a  vehicle  that 
controls  emissions  and  any  system, 
components  and/or  parts  associated 
with  the  powertrain  system,  including, 
but  not  limited  to,  the  fuel  system  and 
ignition  system.  Information  must  also 
be  provided  for  any  system,  component, 
or  part  that  is  likely  to  impact 
emissions,  such  as  transmission 
systems.  In  addition,  EPA  will  monitor 
the  results  of  I/M  programs  for  failures 
resulting  from  systems,  components  or 
parts  other  than  those  described  here.  If 
EPA  determines  that  a  substantial 
number  of  I/M  failures  are  occvurring 
due  to  systems,  components  or  parts 
other  than  those  described  here,  the 
extent  of  emission-related  service 
information  will  be  expanded  to  include 
such  items.  EPA  will  notify  any  affected 
manufactiuer(s)  of  its  concerns  and  will 
allow  such  manufacturers  to  reply  to 
these  concerns  prior  to  making  any  such 
determinations.  Affected  manufacturers 
will  be  notified  of  any  such  EPA 
determinations. 

B.  Information  Used  To  Manufacture 
Aftermarket  Parts 

Summary  of  Proposal:  EPA  did  not 
propose  that  vehicle  manufacturers 
provide  aftermarket  parts  manufacturers 
with  information  to  design  and 
manufacture  parts. 

Summary  of  Comments:  A  group  of 
aftermarket  associations  commented  on 
the  importance  of  information  used  to 
design  and  manufacture  parts. 

According  to  these  commenters, 
competition  in  the  service  industry 
would  be  threatened  if  parts 
manufactmers  are  not  provided 
sufficient  information  to  produce 
quaUty  aftermarket  parts  which  work 
with  emissions  control  systems,  OBD 
systems,  and  computers.  They  stated 
that  independent  service  and  repair 
facilities  depend  on  the  availability  of 
.  affordably  priced  quality  aftermarket 
parts  to  compete  with  dealers  for  service 


and  repair.  Without  such  competition, 
the  associations  beUeve  that  the  only 
source  of  parts  becomes  the 
manufacturers  which  then  have  the 
abiUty  to  increase  prices  and  limit 
availabiUty.  According  to  the 
commenters,  in  Japan,  where  an 
independently  produced  supply  of 
replacement  parts  does  not  exist,  repair 
prices  are  two  and  one  half  times  more 
than  what  the  U.S.  car  owner  pays.  The 
commenters  beUeve  that  a  failiue  to 
assine  that  parts  producers  can  design 
and  manufactxue  aftermarket  parts  will 
import  the  Japanese  system  to  America 
and  have  a  staggering  effect  on  the 
ability  of  American  motorists  to 
properly  maintain  their  vehicles. 

Inese  commenters  also  argued  that 
parts  producers  need  access  to 
information  used  to  design  and 
manufacture  parts,  including  functional 
control  strategies  and  component 
caUbrations,  to  produce  emissions- 
related  components  that  work  within 
sophisticated  emissions  and  diagnostic 
systems.  The  commenters  indicated  that 
engine  caUbration  information  also  is 
required  both  to  produce  certain  critical 
aftermarket  parts  and  to  test  that  the 
replacement  parts  will  not  cause  failiue 
of  the  emissions  system  or  improperly 
trigger  the  MIL. 

Analysis  of  Comments:  Information 
used  to  manufacture  and  design  parts 
does  not  constitute  information  needed 
to  make  emission-related  diagnosis  and 
repairs  as  defined  in  section  202(m)(5). 
Therefore,  such  information  is  not 
addressed  in  this  rulemaking.  The 
purpose  of  section  202(m)(5)  is  to 
ensure  that  independent  technicians 
have  access  to  information  needed  to 
service  and  repair  vehicles,  thereby 
ensuring  consumers  with  fieedom  of 
choice  in  where  to  take  their  vehicles 
for  repairs.  Manufacturers  are  only 
required  to  provide  information  in  order 
for  persons  to  service  and  repair 
vehicles.  They  are  not  required  to 
provide  recalibration  information  that  is 
not  needed  to  make  emissions-related 
diagnosis  and  repeurs,  even  if  such 
information  may  be  useful  for  the 
manufacture  of  aftermarket  parts. 
Nothing  in  the  language  of  the  statute 
itself  or  in  the  legislative  history 
indicates  that  Congress  intended  section 
202(m)(5)  to  assure  access  and 
information  for  the  manufactiue  of 
aftermarket  parts.  On  the  contrary,  the 
legislative  history  speaks  only  of  the 
need  to  ensure  equal  access  for  vehicle 
repair  facilities. 

It  is  important  to  note  that  Congress 
limited  the  manufacturers’  information 
requirement  such  that  trade  secrets 
protected  by  section  208(c)  need  not  be 
made  available.  It  is  clear  fi’om  the 


Federal  Register  /  Vol.  60,  No.  153  /  Wednesday,  August  9,  1995  /  Rules  and  Regulations 


comments  that  much  of  the  information 
requested  for  the  manufactme  of 
aftermarket  parts  is  in  fact  information 
of  a  more  proprietary  nature  than  the 
information  necessary  to  make 
diagnoses  and  repairs.  Where 
information  is  not  needed  by  repair 
personnel  to  repair  vehicles  and  has  not 
been  disclosed  to  dealers,  section 
202(m)(5)  does  not  require  its 
disclosme. 

Aftermarket  parts  manufacturers  have 
been  making  such  parts  for  many  years, 
even  as  cars  have  l^ome  more  and 
more  complicated.  Though  the 
introduction  of  new  emission 
requirements,  including  OBD,  will 
continue  the  trend  of  making  cars  more 
complex,  parts  manufactmers’ 
speculation  regarding  the  efiects  of  such 
requirements  on  their  abiUty  to  make 
aftermarket  parts  is  contradicted  by 
other  statements  that  parts 
manufacturers  will  continue  to  make 
parts  as  they  have  in  the  past.  In  any 
c€ise,  parts  manufactmnrs  have  not 
shown  that  Congress  intended  section 
202(m)(5)  to  require  disclosure  of 
information  required  to  make 
aftermarket  parts. 

EPA  Decision:  Information  for  making 
emission-related  diagnosis  and  repairs 
does  not  include  information  used  to 
design  and  manufacture  parts. 

C.  Guidelines 

Summary  of  Proposal:  In  the  NPRM, 
EPA  proposed  that  “all  information 
needed  to  make  emission-related 
repairs”  be  made  available  to  the 
automotive  service  industry.  EPA  did 
not  provide  guidelines  or  specify  the 
types  of  information  that  this  would 
encompass.  In  the  June  1992  workshop 
notice,  EPA  indicated  that  interested 
parties  would  have  an  opportimity  to 
present  ideas  regarding  specific  t)rpes  of, 
or  guidelines  for  determining  the 
information  that  should  be 
encompassed  by  the  phrase  “all 
information  needed  to  make  emission- 
related  repairs.” 

Summary  of  Comments:  Several 
commenters  responded  that  EPA  should 
define  or  provide  guidelines  as  to  the 
information  that  must  be  provided. 

They  asserted  that  failure  to  do  so  could 
residt  in  manufactvuers  providing 
different  levels  of  information  due  to 
different  interpretations  of  the  phrase 
“all  information.” 

Ford  Motor  Corporation  (Ford) 
expressed  concern  that  EPA  may  require 
more  information  than  is  necessary  for 
utilmng  the  emissions  diagnostic 
system  and  to  perform  effective 
diamostics  and  repairs. 

Cnrysler  Motor  Qirporation  (Chrysler) 
commented  that  it  has  and  will  continue 


to  provide  to  the  aftermarket  the 
following  type  of  service  information 
related  to  the  repair  of  emission-related 
failures:  (1)  diagnostic  information 
relating  to  I/M  exhaust  and  evaporative 
test  failures;  (2)  service  repair 
information  for  emissions  components; 
(3)  wiring  diagrams;  (4)  specifications; 
and,  (5)  TSBs.  Chrysler  believes  this 
information  meets  the  requirements  of 
the  CAA. 

One  manufacturer  stated  that  if 
manufacturers  demonstrate  that  the 
same  information  provided  to  dealers  is 
made  available  to  the  aftermarket 
(excluding  recalibration  information), 
they  have  satisfied  tlie  intent  of  the  law. 

Aftermarket  commenters  argued  that 
EPA’s  regulations  must  not  permit  a 
closed-ended  or  specifically  limited 
definition  of  information  that  would  be 
available  to  the  entire  industry.  The 
aftermarket  industry  asserted  it  does  not 
have  adequate  technical  information  on 
future  vehicle  designs  and  systems  to 
allow  for  limitations  or  restrictions 
through  rules  or  definitions  on  the 
information  that  will  be  necessary  to 
effectuate  adequate  repairs.  The 
Automotive  Parts  and  Accessories 
Association  (APAA)  commented  that 
rapidly  changing  vehicle  technology 
would  force  EPA  to  revisit  the 
guidelines  on  a  semi-annual  or  yearly 
basis  to  determine  if  the  proper 
information  is  being  provided. 

APAA  indicated  it  might  support 
guidelines,  that  determine  the  types  of 
information  which  must  be  provided  to 
independent  technicians.  APAA  , 
assumed  these  guidelines  would  cover 
items,  such  as  ftmctional  control 
strategies  and  wave  diagrams,  which  are 
necessary  elements  if  manufacturers  are 
to  provide  all  information  needed  for 
repair  of  emissions  systems.  APAA 
commented  that  its  major  concern  is 
that  any  regulations  regarding 
guidelines  should  direct  that  they  be  as 
comprehensive  as  possible  emd  must 
explicitly  state  that  such  guidelines 
establish  a  minimum  standard  for 
information. 

Analysis  of  Comments:  EPA  believes 
that  the  concerns  of  manufacturers  are 
imwarranted  under  the  requirements  of 
the  final  rule.  The  requirement  to 
submit  a  certification  plan  has  been 
deleted.  Therefore,  concerns  regarding 
delays  in  the  certification  process  are  no 
longer  pertinent. 

Ford  stated  that  without  guideUnes, 
EPA  could  require  proprietary  and 
confidential  information  be  made 
available  to  the  public.  EPA  does  not 
believe  this  is  a  problem.  Subsection 
202(m)(5)  specifies  that  any  information 
provided  to  authorized  dealerships  or 
others  engaged  in  the  service,  repair  or 


diagnosis  of  vehicles  is  not  proprietary. 
EPA  is  not  requiring  that  undisclosed 
proprietary  emission-related 
information  be  made  available  as  part  of 
this  rule. 

Regarding  Chrysler’s  comment,  other 
types  of  emission  related  information, 
such  as  data  stream  and  bi-directional 
control,  are  not  on  Chrysler’s  list  and 
are  required  as  part  of  this  rule. 

Contrary  to  Chrysler’s  assertion,  EPA 
believes,  as  discussed  elsewhere,  it  has 
the  authority  to  require  the 
dissemination  of  such  information. 

EPA  agrees  with  aftermarket 
comments  that  the  regulations  must  be 
structured  so  as  to  carry  out  Congress’ 
intent  that  all  information  needed  to 
make  emission-related  diagnosis  and 
repairs  be  provided,  excluding  trade 
secrets,  to  ensure  that  there  are  efficient 
and  effective  repairs  of  emission-related 
problems.  However,  EPA  is  not 
requiring  at  this  time  that  manufacturers 
provide  information  to  independent 
technicians  that  is  not  also  supplied  to 
authorized  dealers,  or  other  persons 
engaged  in  the  diagnosis,  repair,  or  . 
servicing  of  motor  vehicles  or  motor 
vehicle  engines.  Depending  on  the 
manufacturer,  such  information  might 
include  functional  control  strategies  and 
wave  diagrams,  as  discussed  in  section 
H  below. 

EPA  is  concerned  that  the  use  of 
specific  guidelines  may  be  incorrectly 
interpreted  as  a  limitation  on  the 
emission-related  information  that  is 
required  to  be  provided.  The  Agency  is 
also  concerned  that  such  guidelines 
would  require  continual  updating  to 
ensure  they  reflect  rapidly  changing 
vehicle  tedmology.  EPA  believes  this 
would  be  a  time-consuming  and 
unnecessary  process.  At  this  time,  EPA 
generally  agrees  with  the  commenter 
who  stated  that  if  manufacturers 
provide  the  same  emission-related 
information  to  dealers  and  the 
aftermarket  they  will  meet  the 
requirements  of  this  rule.  The  evidence 
presented  did  not  indicate  that  any 
manufacturers  withhold  necessary 
information  (excluding  more  complex 
and  high  level  information,  like 
functional  control  strategies)  regarding 
emision-related  diagnosis  and  repair 
firom  their  own  dealers.  If,  through 
review  of  this  program,  it  becomes 
apparent  to  EPA  or  others  that  a 
particular  manufactmer  is  not  providing 
nonproprietary  information  necessary  to 
make  emission-related  diagnosis  and 
repair  to  the  service  commimity 
(including  its  own  dealers),  EPA  may 
take  action  against  such  manufacturer 
through  these  regulations. 

EPA  Decision:  Manufacturers  are 
required  to  make  available  to  the 
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aftermarket  “any  and  all  information” 
needed  to  make  use  of  the  OBD  system 
and  to  make  emission-related  repairs, 
excluding  trade  secrets.  The  scope  of 
information  that  must  be  proAdded 
includes  any  direct  and  indirect  service 
and  repair  information  that  a 
manufactvuer  provides  to  its  authorized 
dealerships  or  other  persons  engaged  in 
the  repair,  diagnosing,  or  servicing  of 
motor  vehicles  or  motor  vehicle  engines. 
Examples  of  direct  information  are 
service  manuals;  TSBs;  training  material 
or  information;  diagnostic  information; 
wiring  diagrams;  and  any  written 
memoranda  or  guidance  provided  to 
dealers.  Examples  of  indirect 
information  are  emission-related 
reprogramming  events;  data  stream 
information;  and  bi-directional  control. 
(Indirect  information  is  discussed 
below.) 

At  this  time,  manufacturers  eire  not 
required  to  supply  any  emission-related 
information  to  die  aftermarket  that  diey 
do  not  make  available  to  their 
authorized  dealerships  or  other  third 
parties,  subject  to  the  requirements 
regarding  specific  t)rpes  of  information, 
like  data  stream  information,  that  must 
be  provided  under  these  regulations.  For 
example,  if  a  manufacturer  does  not 
supply  functional  control  strategies  to 
its  dealers,  directly  or  indirectly,  it  is 
not  required  to  supply  them  to  the 
aftermarket  service  industry. 

D.  Cost  of  Service  Information 

Summary  of  Proposal:  The  proposed 
rule  required  that  emission-related 
information  be  made  available  at  a 
reasonable  price  (i.e.,  what  would  be 
expected  if  the  suppliers  of  information 
were  acting  as  competitors).  In 
determining  whether  the  price  of 
information  is  reasonable,  EPA 
indicated  it  would  consider  all  relevant 
factors,  including,  but  not  limited  to,  the 
cost  to  a  manufactvuer  of  preparing  and/ 
or  providing  the  information,  the  type  of 
information,  the  format  in  which  it  is 
provided,  and  the  price  charged  by 
other  mcmufactvuers  for  similar 
information. 

The  proposed  regulations  further 
required  that  when  manufactvuers 
provide  the  same  information  to 
independent  technicians  and 
dealerships,  the  price  to  independent- 
technicians  for  such  information  would 
not  exceed  the  lowest  price  charged  to 
any  of  a  manufactvuer’s  authorized 
dealerships. 

Summary  of  Comments:  Comments 
firom  manufactvuers  focused  primarily 
on  the  authority  of  EPA  to  regulate  the 
cost  of  emission-related  information, 
determination  of  the  “reasonable”  cost 
of  service  information,  and  the  proposed 


requirement  that  the  cost  of  service 
information  sold  by  manufactvuers  to 
the  aftermarket  “shall  not  exceed  the 
lowest  price  at  which  it  is  provided  to 
any  authorized  dealerships.” 

Analysis  of  Comments:  Section 
202(m)(5)  of  the  CAA  requires  that 
vehicle  manufactvuers  make  emission- 
related  information  available.  Available 
is  defined  as  “that  which  can  be  got, 
had  or  reached  or  that  one  can  avail 
oneself  of.”®  A  prerequisite  to  getting  an 
item  is  having  the  ability  to  afford  it. 

The  Agency  is  concerned  that  if 
emission-related  service  information  is 
priced  in  a  manner  that  precludes  its 
pvuchase  and  subsequent  use  then  it  is 
vmavailable  as  that  term  is  commonly 
defined.  Fvuther,  the  cost  of  service 
information  was  of  concern  to  Congress 
as  evidenced  by  the  statement  of  then 
Senator  Gore,  the  Senator  that 
introduced  the  “information 
availability”  provision  of  the  CAAA.'® 

Thus,  cost  is  an  integral  part  of 
availability  and,  therefore,  within  the 
purview  of  the  Agency  to  consider  in 
determining  whether  manufacturers 
make  information  available  as  required 
to  the  aftermarket. 

The  Agency  believes  that  establishing 
factors  to  serve  as  reference  points  to 
evaluate  whether  the  cost  of  information 
is  reasonable,  will  serve  as  guidance  for 
manufactvuers,  and  help  reduce  the 
possibility  that  inappropriate  pricing 
would  occvu  in  an  effort  to  prevent  five 
pvuchase  of  information  and,  thereby 
ensvue  that  information  is  available  at  a 
reasonable  cost.  Manufactvuers 
commented  on  several  factors  they 
believe  should  also  serve  as  reference 
points  for  evaluating  the  cost  of 
information.  EPA  agrees  with  some  of 
the  factors  suggested  and  has 
incorporated  them  into  the  regulations. 
For  a  discussion  of  each  factor,  see  the 
Response  to  Comments  docvunent. 

EPA  also  believes  that  the  bvuden  of 
proof  to  demonstrate  that  the  price  of 
manufactvuer  service  and  repair 
information  is  unreasonable  should  be 
on  the  pvuchaser  of  that  information. 

As  to  the  “lowest  cost”  requirement, 
EPA  agrees  with  some  of  the 
commenters  that  such  a  provision  could 


"Webster’s  New  World  Dictionary,  3rd  ed.,  p  94, 
1988. 

loThe  Senator  stated  that  “when  we  require 
[manufacturers]  to  promptly  provide  information 
needed,  we  recognize  that  we  do  not  want  to 
require  somebody  to  provide  a  lot  of  expensive 
manuals  absolutely  for  free,  but  we  do  not  want  the 
kind  of  charges  that  make  this  a  profit  center.  We 
want  them  to  provide  the  information  which  will 
allow  competition  in  the  aftermarket  and  allow 
small  business  operators  to  get  in  the  repair 
business.  Otherwise,  you  force  vehicle  owners  to  go 
only  to  the  major  automobile  manufacturers’  places 
of  business.”  36  Cong.  Hec.  3272  (1990). 


have  vmanticipated  effects  on  direct 
aftermarket  sales  and  on  dealerships 
that  distribute  information.  Therefore, 
this  requirement  has  been  deleted. 

EPA  Decision:  On  the  basis  of  the 
comments  and  fvuther  EPA  analysis, 
emission-related  service  information  is 
to  be  made  available  at  a  reasonable 
price.  This  means  the  fair  market  price 
taking  into  consideration  factors,  such 
as  the  cost  to  the  manufacturer  of 
prepeuing  and/or  providing  the 
information,  the  type  of  information,  the 
format  in  which  it  is  provided,  the  price 
charged  by  other  manufactvuers  for 
similar  information,  the  differences  that 
exist  among  manufactvuers  (e.g.,  the  size 
of  the  manufactvuer),  the  quantity  of 
material  contained  in  a  publication,  the 
detail  of  the  information,  the  cost  of  the 
information  prior  to  publication  of  this 
final  rule,  volume  discovmts,  and 
inflation.  EPA  is  not  requiring  that 
manufacturers  sell  information  to 
aftermarket  technicians  at  the  lowest 
price  charged  to  their  dealerships. 

E.  Distribution  of  Service  Information 

Summary  of  Proposal:  EPA  proposed 
that  emission-related  service  and  repair 
information,  whether  distributed  by  the 
manufactvuer  or  an  intermediary,  be 
reasonably  accessible  to  all  persons  who 
service  and  repair  motor  vehicles.  To 
qualify  as  reasonably  accessible,  the 
information  must  be  available  to 
independent  technicians  upon  request 
without  substantial  delay.  Fvuther, 
manufactvuers  would  be  required  to 
utilize  reasonable  means  to  make 
independent  technicians  aware  that  the 
information  is  available.  Also, 
manufactvuers  would  need  to  provide 
intermediaries  with  emission-related 
information  in  a  timely  manner  in  order 
that  their  products  or  services  be 
available  to  independent  technicians 
when  needed.  In  all  cases, 
manufactvuers  would  retain  full 
responsibility  for  compliance  with 
section  202(m)(5).  Failvue  to  an 
intermedivuy  to  properly  provide 
information  does  not  relieve  the 
memufacturer  fi-om  responsibility  to 
provide  the  information. 

EPA  subsequently  suggested  the  use 
of  the  NTIS  as  a  clearinghouse  for 
service  information.  Manufactvuers 
would  be  required  to  provide  initial 
service,  repair,  diagnostic  and  parts 
information  to  the  NTIS  within  thirty 
days  of  providing  it  to  their  firanchised 
dealerships  or  other  persons  engaged  in 
the  repair,  diagnosing,  or  servicing  of 
motor  vehicles  or  motor  vehicle  engines. 
Service,  repair,  diagnostic  and  parts 
information,  such  as  TSBs  and 
troubleshooting  manuals,  issued  to 
dealerships  dvuing  any  subsequent 
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thirty  day  period  would  be  sent  to  the 
NTIS  at  die  end  of  each  such  thirty  day 
period. 

EPA  suggested  that  each  manufacturer 
provide  the  required  information  to  the 
NTIS  free  of  charge  pursuant  to  a 
copyright  release  or  other  agreement. 

The  NTIS  would  reproduce  information 
in  the  form  in  which  it  was  received  and 
distribute  it  upon  request. 

Manufacturers  would  receive  royalties 
from  the  distribution  of  the  information 
by  the  NTIS  based  on  prearranged 
agreements.  To  determine  what 
information  the  NTIS  has  available, 
purchasers  could  either  access  the  NTIS’ 
on-Une  bulletin  board  or  request  a 
printed  Ust. 

By  using  the  NTIS  as  a  clearinghouse, 
several  requirements  which  were 
proposed  to  be  the  responsibility  of  the 
manufacturers  would  be  deleted  or 
amended.  First,  manufacturers  would 
not  be  responsible  for  information 
distributed  by  intermediaries  or  other 
parties.  Second,  manufacturers  would 
not  be  required  to  continually  inform 
the  aftermarket  about  the  availability  of 
their  service  information  through 
advertisements  or  other  efforts.  Third, 
by  using  the  NTIS  as  a  clearinghouse, 
manufacturers  would  not  be  required  to 
submit  a  detailed  certification  plan. 
Fourth,  the  requirement  that 
mahufacturers  provide  information  in  a 
timely  manner  would  be  satisfied  by 
providing  information  to  the  NTIS  on  a 
designated  schedule.  Last,  the 
requirement  that  information  be 
provided  at  a  reasonable  cost  could,  at 
least  in  part,  be  addressed  by  the  NTIS’ 
sale  of  information.  Whether  the  cost 
requirement  would  be  satisfied  would 
depend  on  whether  and  to  what  extent 
royalties  are  paid  to  manufacturers  and 
the  ability  of  the  NTIS  to  provide  its 
services  at  an  affordable  price. 

Summary  of  Comments:  EPA  received 
numerous  comments,  particularly  on 
distribution  of  information  by 
intermediaries  and  the  use  of  NTIS  as  a 
clearinghouse  for  information.  As  to  the 
use  of  intermediaries  to  distribute 
information,  a  few  manufacturers  and 
MVMA  commented  that  it  is  illogical, 
unreasonable  and  unfair  to  hold 
manufacturers  fiable  for  the  failure  of 
intermediaries  to  disseminate 
information.  'They  asserted  that  past 
experience  has  shown  that  independent 
parties  contracted  to  prepare  written 
service  information  for  manufacturers 
do  not  always  comply  with  deadlines 
established  by  the  manufacturer.  'They 
stated  that  EPA  should  not  hold 
manvifactiuers  liable  for  the  actions  of 
third  parties  over  which  they  have  no 
control.  One  commenter  incficated  that 
even  though  a  manufacturer  contracts 


with  an  intermediary  to  distribute 
information  and  the  method  of  such 
distribution  is  satisfactory  to  EPA,  a 
third  party  which  has  no  contractual 
agreement  with  the  manufacturer  could 
repackage  emd  resell  the  information  in 
a  manner  that  does  not  meet  EPA 
requirements.  Manufactiuers  suggested 
that  the  regulations  be  amended  to  hold 
a  manufactiurer  responsible  for  an 
intermediary  only  when  information  is 
provided  solely  through  an 
intermediary. 

General  Motors  (GM)  argued  that  EPA 
does  not  have  the  authority  to  require 
manufacturers  to  provide  information  to 
intermediaries.  Chrysler  objected  to  any 
regulation  that  would  require  it  to  deal 
directly  with  entities  outside  its  normal 
chain  of  distribution  of  goods  and 
services.  The  National  Automobile 
Dealer’s  Association  (NADA) 
commented  that  different  manufacturers 
have  a  substeintial  investment  in  a 
variety  of  different  distribution 
mechanisms,  all  of  which  are  well 
understood  by  the  entire  vehicle 
maintenance  industry.  So  long  as 
necessary  information  is  provided 
through  one  or  more  of  these 
mechemisms,  NADA  believes  a 
manufacturer’s  obfigation  should  be 
satisfied. 

Several  aftermarket  associations 
commented  that  manufacturers  should 
be  responsible  for  the  distribution  of 
emission-related  repair  information. 
Alldata  Corporation  (Alldata),  however, 
commented  that  holding  manufacturers 
responsible  for  the  content  and  accuracy 
of  information  would  add  substantial 
delays  to  the  distribution  process  and 
reduce  the  accuracy  and  usefulness  of 
information. 

Responses  to  the  use  of  a 
clearinghouse  to  distribute  emission- 
related  service  information  were  mixed. 
However,  representatives  of 
manufacturers  and  aftermarket 
associations  raised  several  substantial 
issues  regarding  the  use  of  a 
clearinghouse,  and  EPA’s  particular 
plan  for  using  NTIS  as  a  clearinghouse. 
In  addition,  information  intermediaries 
and  hotline  services  generally  opposed 
the  use  of  N'TIS  as  a  clearinghouse. 

Analysis  of  Comments:  EPA 
recognizes  that  the  effectiveness  of 
information  distribution  mechanisms 
may  be  affected  by  various  factors, 
including  manufacturer  size,  the 
amoimt  and  format  of  a  manufacturer’s 
service  information,  established 
distribution  mechanisms,  and  the 
demand  for  information.  Based  on  the 
differences  that  may  occur  as  a  result  of 
these  factors,  EPA  agrees  with  the 
comments  that  manufacturers  should  be 
afforded  flexibility  in  determining  the 


most  appropriate  method  of  distributing 
information. 

Therefore,  EPA  is  allowing  each 
manufacturer  to  fulfill  its  regulatory 
responsibility  to  distribute  emission- 
related  service  and  repair  information 
through  the  distribution  mechanism  it 
determines  to  be  the  most  efficient  and 
cost-effective.  Further,  there  is  no 
requirement  that  manufacturers  use  the 
same  distribution  mechanism  for 
dealers  and  the  afterinarket.  However, 
each  manufacturer  is  responsible  for  up¬ 
loading  a  complete  index  of  required 
information  on  NTIS’  FedWorld,  as 
discussed  above  in  section  III.C.  Since 
EPA  believes  that  FedWorld  provides  an 
adequate  meems  of  monitoring  the 
information  being  made  available, 
manufacturers  are  not  required  to 
submit  a  plan  for  distributing 
information  as  part  of  their  certification 
requirements. 

Regarding  use  of  intermediaries  for 
distribution,  EPA’s  position  is  that 
manufacturers  are  responsible  for 
making  sure  that  information  is 
provided  to  the  aftermarket  as  required 
by  the  regulations.  If  a  manufacturer 
chooses  to  allow  an  intermediary  to  be 
its  contractor,  the  manufacturer  must 
ensure  that  the  contractor  meets  the 
manufacturer’s  obUgations.  Transferring 
obligations  to  a  third  party  does  not 
remove  a  manufacturer’s  own  legal 
requirements,  though  manufacturers 
may  require  intermediaries  to  be 
responsible  for  any  damages  a 
manufacturer  incurs  as  a  result  of  the 
intermediary’s  error.  EPA  agrees  with 
manufacturers  that  where  a 
manufacturer  provides  its  own 
information  directly  to  independent 
technicians,  or  contracts  wi^  a  specific 
intermediary  to  distribute  the 
manufacturer’s  information,  the 
manufacturer  is  not  responsible  for  the 
availability  or  accuracy  of  information 
provided  by  any  other  intermediaries  to 
independent  technicians. 

EPA  is  not  issuing  any  regulations 
specifically  requiring  manufactmers  to 
provide  intermediaries  with  emission- 
related  information.  However,  EPA 
encomages  manufacturers  to  continue 
providing  such  intermediaries  with 
information  as  they  have  in  the  past. 
EPA  agrees  that  manufactiirers  should 
not-be  held  responsible  for  information 
published  hy  independent 
intermediaries  over  which  they  have  no 
control.  However,  manufacturers  are 
responsible  for  the  correctness  of  their 
own  materials,  as  identified  in 
FedWorld. 

Manufactvirers  coiUd,  in  the  future, 
meet  the  distribution  requirements  by 
providing  the  required  information  in 
its  entirety  to  a  clearinghouse.  Since  no 
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such  clearinghouse  ciurently  exists,  this 
is  not  a  viable  option  for  manufacturers 
at  this  time.  Whether  a  clearinghouse  is 
economically  and  practically  feasible  in 
the  future  will  be  up  to  the  industry  to 
determine.  Althou^  EPA  supports  the 
concept  of  a  clearinghouse,  l^A  has  no 
plans  to  sponsor  a  clearinghouse  or  to 
be  involved  in  resolving  issues 
necessary  to  establish  a  clearinghouse. 

For  a  more  detailed  review  of  the 
comments  and  EPA’s  response  to  these 
comments,  please  refer  to  the  Response 
to  Comments  document. 

EPA  Decision:  See  section  HI.C.  above. 

F.  Timeliness 

Summary  of  Proposal:  In  the  NPRM, 
EPA  stated  that  to  be  effective, 
information  must  be  provided  in  a 
timely  manner.  The  proposed 
regulations  established  specific  times 
within  which  manufacturers  would  be 
reqviired  to  make  available  enhanced  ’ ' 
and  generic  *2  service  information  and 
training  information.  The  proposed 
regulations  required  enhanced  service 
information  to  be  made  available  to 
independent  technicians  within  one 
month  immediately  following  model 
introduction.  Generic  service 
information  would  have  to  be  made 
available  within  8  months  immediately 
following  model  introduction  or  no  later 
than  the  release  of  information  to  a 
manufacturer’s  franchised  dealerships. 
The  proposed  regulations  also  required 
that  during  the  period  between  model 
introduction  and  the  time  the  required 
information  becomes  accessible  to 
independent  technicians,  each 
manufacturer,  through  an  expeditious 
means  available  to  its  fianchised  dealers 
(e.g.,  hotline,  regional  service  centers), 
m^e  available  to  all  independent 
technicians  needed  emission-related 
repair  and  service  information. 

Summary  of  Comments:  Some 
manufacturers  commented  that  it  is  not 
appropriate  for  EPA  to  prescribe  a  time 
schedule  for  the  availability  of 
information.  They  stated  that  their  time 
schedule  for  publishing  information  has 
never  met  EPA  schedules  and  they 
could  not  estimate  how  many  years 
would  be  needed  to  meet  the  proposed 
requirements. 

One  manufacturer  commented  that 
the  timing  requirements  are 
unnecessarily  severe  and  unneeded.  A 
few  manufacturers  suggested  that 
instead  of  specified  times,  EPA  should 
specify  “without  substantial  delay.” 


' '  Enhanced  service  and  repair  information  is 
speciHc  for  an  original  equipment  manufacturer’s 
(OEM)  brand  of  tools  and  equipment. 

'^Generic  service  and  repair  information  is  not 
specific  for  an  OEM’s  brand  of  tools  and  equipment. 


Some  manufacturers  asserted  that 
information  should  be  available  when 
cars  are  offered  for  sale  (i.e.,  made 
available  to  dealers),  not  before.  These 
commenters  stated  that  OBD  systems 
will  be  built  to  a  standardized  format 
and,  as  a  result,  it  is  not  necessary  to 
know  the  specifics  of  the  information 
beyond  that  format,  imless  trying  to 
repair  a  specific  car.  They  beUeve  the 
aftermarket  doesn’t  need  it  earfier  to 
integrate  it  into  their  publications,  since 
the  majority  of  customers  return 
exclusively  to  manufacturer  dealers  for 
wsuranty  work.  According  to  these 
manufacturers,  providing  the 
aftermarket  with  the  required 
information  within  3-6  months  after 
vehicle  introduction  should  be 
sufficient. 

Several  manufacturers  commented 
that  independent  technicians  generally 
do  not  require  warranty  information 
since  owners  will  not  be  reimbiused 
imder  a  manufacturer’s  emissions 
warranties  for  any  non-emergency 
repair. 

The  Automotive  Warehouse 
Distributor’s  Association  (AWDA)  and 
APAA  commented  that  the  proposed 
regulations  generally  establish 
appropriate  times.  "The  Automotive 
Service  Association  (ASA)  believes  that 
all  information  shoiild  be  available  at 
the  same  time  it  is  provided  to 
franchised  dealers.  ASA  also  stated  that 
responses  to  specific  requests  should  be 
provided  within  24  hours,  as  a 
customer’s  vehicle  can’t  be  fixed  until 
the  information  is  retrieved.  ASIA  stated 
that  this  “same  time”  requirement 
would  provide  intermediaries  with  the 
appropriate  leadtime  necessary  to 
review,  digest,  condense,  alter,  and 
publish  this  information  for  use  by  the 
general  pubUc  and  the  aftermarket  in  a 
timely  fashion.  * 

Alldata  argued  that  aftermarket 
information  providers  should  receive 
repair  information  thirty  days  prior  to 
the  dealerships  or,  as  an  alternative,  at 
the  same  time  as  dealerships. 

Analysis  of  Comments:  Manufacturers 
have  argued  that  since  their  vehicles 
seldom  have  emission-related  service 
performed  at  an  independent  service 
facility  dming  the  first  two  years  of 
customer  use  (during  the  24,000  mile 
warranty  period),  the  aftermarket 
service  industry  does  not  need  service 
information  during  that  time  period. 
Warranty  coverage  makes  this  most 
economic  for  customers.  However, 
aftermarket  service  providers  have,  at 
least,  a  Umited  need  for  service 
information  even  for  new  vehicles,  since 
dealer  service  is  not  always  available 
when  service  is  needed  by  the  customer, 
e.g.,  when  a  vehicle  needs  repairs 


during  the  evening  or  weekends. 

Further,  the  Act  directs  that  aftermarket 
service  providers  are  to  receive 
emission-related  service  information 
without  regard  to  whether  aftermarket 
technicians  are  the  persons  most  likely 
to  repair  a  vehicle  during  a  certain 
portion  of  the  vehicle’s  life.  There  is  no 
reason  to  restrict  a  consiuner  from 
obtaining  aftermarket  service  even 
during  a  warranty  period  if  the 
consumer  determines  it  is  in  her/his 
best  interest  to  do  so.  However,  the 
limited  need  of  aftermarket  service 
providers  for  service  information  on 
new  model  vehicles,  when  the  vehicles 
are  first  introduced  should  be  reflected 
in  the  bvnden  placed  on  manufacturers, 
for  example,  in  determining  whether 
manufacturers  must  finalize  service 
information  earlier  than  they  would 
otherwise  do  so.  Manufacturer 
comments  support  delaying  the 
availability  of  emission-related  service 
information  to  the  aftermarket,  most 
often  citing  the  burden  on 
manufacturers  as  one  of  the  major 
reasons.  Manufacturers  make  the  case 
that  the  proposal  may  cause  them  to 
provide  information  earUer  than  is  their 
current  practice.  However,  their 
comments  provide  only  limited 
information  on  any  adverse  impact  of 
supplying  the  aftermarket  with  such 
information  in  the  time  frames 
proposed. 

Some  suggested  that,  prior  to  some 
date,  the  independent  service  provider 
can  obtain  any  necessary  service 
information  through  a  dealership.  'These 
suggestions  would  allow  dealerships  to 
determine  whether  the  independent 
service  provider  is  provided  the 
required  information  in  a  reasonably 
timely  manner.  Placing  such  an 
intermediary  in  control  of  the 
dissemination  of  information  is  not 
consistent  with  the  Act  which 
designates  manufactiners  as  being 
responsible  for  the  availability  of 
emission-related  service  information. 

EPA  imderstands  that  many  of  the 
independent  service  providers  have 
traditionally  relied  on  aftermarket 
consolidations  of  service  information. 
One  book  or  set  of  books  will  then 
provide  coverage  for  a  number  of 
manufacturer  vehicles.  Purchasing  these 
consohdated  service  information  books 
is  less  expensive  and  perhaps  more 
convenient  than  piirchasing  the  more 
extensive  manufacturer  service  books. 
However,  with  consolidation  comes 
some  loss  in  detail  and  usefulness. 
Availability  of  service  information  to 
these  republishers  is,  therefore,  also  an 
issue. 

Given  that  the  majority  of  aftermarket 
emission-related  repairs  of  a  vehicle 
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will  not  begin  imtil  after  the  two  year- 
warranty  has  expired,  there  does  not 
seem  to  be  an  urgent  need  of  aftermarket 
republishers  to  have  access  to  the 
manufactiuer  service  information 
abnormally  early.  Consequently,  the 
aftermarket  republishers  should  be  able 
to  continue  relying  upon  their  existing 
mechanisms  for  use  of  manufactiu^r 
service  information  or,  within  legal 
constraints  of  copywrite  law,  etc.,  make 
use  of  the  manufacturer  service 
information  when  it  becomes  publicly 
available. 

It  is  reasonable  to  provide  some 
leadtime  after  adoption  of  these 
regulations  to  allow  each  manufacturer 
the  ability  to  assemble  the  necessary 
information  and  put  information 
dissemination  procedmes  in  place. 
However,  since  the  information  to  be 
made  available  for  MYs  introduced 
prior  to  the  finalization  of  these 
regulations  (beginning  with  the  1994 
MY)  has  been  in  the  hands  of  the 
manufacturer’s  dealerships  for  some 
time,  the  information  is  clearly  readily 
available  to  the  manufacturer  and,  to  a 
certain  extent,  has  already  entered  the 
distribution  network.  Consequently, 
with  regard  to  generic  information,  the 
time  necessary  to  set  up  a  distribution 
system  for  models  already  introduced  is 
not  driven  by  the  availability  of  the 
information,  only  by  the  estabhshment 
of  the  distribution  system  itself.  As 
described  under  the  distribution  section 
(on  what  information  a  manufacturer 
needs  to  provide  for  prior  MYs),  aside 
fi'om  setting  up  a  distribution  system 
(including  the  use  of  FedWorld),  a 
manufactiuer  need  only  duplicate  the 
information  it  has  already  supplied  its 
dealerships  and,  in  many  cases,  already 
made  available  to  the  aftermarket 
industry  through  distribution  channels 
in  place  prior  to  these  regulations.  Thus, 
a  manufacturer  should  require  no  more 
than  120  days  after  these  rules  are 
promulgated  to  have  in  place  a 
distribution  system  making  1994  and 
later  service  information  available  to  the 
independent  service  provider. 

For  vehicle  models  introduced 
beginning  on  or  after  120  days  following 
the  promulgation  of  these  regulations, 
manufacturers  will  have  established  a 
distribution  system  for  getting  the 
information  into  the  hands  of  the 
aftermarket  service  provider  by  the  time 
these  vehicles  are  introduced. 

Therefore,  no  additional  time  is 
necessary  for  a  manufacturer  to  make 
available  to  the  independent  service 
provider  the  generic  information  it  is 
otherwise  providing  to  its  dealerships. 
(Timeliness  for  enhanced  indirect 
information  is  discussed  below  in 
section  H). 


The  subject  of  timeliness  also  reflects 
the  need  for  a  manufacturer  to  respond 
in  a  timely  fashion  to  requests  for 
emission-related  service  information.  As 
discussed  above,  manufacturers  must 
ensvue  that  once  an  order  is  received  by 
its  designated  distributor,  the  distributor 
must  send  the  information  within  one 
business  day  after  receiving  it.  This  time 
firame  for  filling  orders  is  reasonable.  An 
exception  to  the  one  business  day 
shipping  requirement  is  available  in 
those  circumstances  where  orders 
exceed  supply  (based  on  projected 
demand)  and,  as  a  result,  distributors 
need  to  reproduce  a  document. 
Manufacturers  wrill  not  be  required  to 
respond  to  special,  luiique  requests  for 
service  information;  for  example, 
manufacturers  will  not  need  to  search 
through  their  shop  manual  for  a  specific 
section  or  page  and  fax  just  that  page  or 
section  to  a  customer.  Rather,  they  will 
be  responsible  for  distributing 
information  in  a  predetermined  form 
and  format,  e.g.,  the  same  service 
bulletin  sent  to  their  dealership  would 
also  be  sent  to  the  independent  service 
technician.  Since  the  form  and  format  of 
the  information  can  be  determined 
ahead  of  time,  the  burden  on  a 
manufacturer  is  to  have  a  sufficient 
quemtity  of  information  available  to 
meet  demand  and  then  have  a 
mechanism  in  place  to  receive  and 
process  requests  for  information. 

Neither  of  these  tasks  require  special 
skills  and  are  akin  to  phone  order 
merchandise  distribution  common  in 
the  retail  sales  industry.  These  other 
retail  sales  outlets  commonly  fill  orders 
within  24  hours.  A  similarly  timely 
response  to  requests  for  emission- 
related  service  information  should  be 
possible. 

EPA  Decision:  Beginning  four  months 
after  promulgation  of  these  regulations, 
manufacturers  are  to  have  in  place  a 
service  information  distribution 
mechanism  which  will  allow  service 
information  orders  to  be  processed  and 
mailed  out  within  one  business  day  of 
receipt  of  an  order.  As  described  above, 
manufacturers  are  required  to  provide 
more  rapid  service  to  their  customers, 
i.e.,  priority  mailing.  At  that  time, 
manufacturers  will  be  responsible  for 
providing  all  required  direct  service 
information  for  1994  and  later  MY 
vehicles  which  have  been  offered  for 
sale.  For  vehicle  models  introduced 
more  than  four  months  after 
promulgation  of  these  regulations, 
manufacturers  will  be  responsible  for 
providing  direct  service  information  to 
independent  service  technicians, 
facilities  and  others,  at  the  same  time  it 
is  made  available  to  dealerships. 


G.  Media/Format 

Summary  of  Proposal:  In  the  NPRM, 
EPA  established  different  format 
requirements  for  different  time  periods. 
These  format  requirements  were  based 
on  SAE  dociiments,  some  of  which  were 
not  finalized  at  the  time  the  NPRM  was 
published,  e.g.,  “Recommended 
Organization  of  Service  Information” 
(J2008). 

Sununary  of  Comments:  Extensive 
comments  were  received  on  the 
proposed  formats.  Some  comments 
objected  to  any  EPA  requirements  for 
formats,  claiming  that  EPA  lacked 
authority  to  require  a  specific  format. 
Several  commenters  stated  that  the 
regulations  would  force  them  to 
completely  rewrite  and  restructure  their 
service  literature,  which  would  be  a 
substantial  and  lumecessary  burden. 
Some  of  these  comments  objected  to  any 
reference  of  SAE’s  draft  recommended 
practices  J2008  and  “Remote 
Diagnostic/Service  Commimications” 
(J2187).  NADA  indicated  that  if  SAE 
should  finalize  and  adopt  J2008  and/or 
J2187  at  some  later  date,  it  would  then 
be  appropriate  for  EPA  to  reconsider 
their  incorporation  into  the  OBD 
regulation.  The  aftermarket  generally 
supported  use  of  standardized  formats, 
saying  that  such  standardization  would 
help  independent  technicians  locate 
and  use  diagnostic  information. 

Analysis  of  Comments:  EPA  believes 
that  a  standardized  format  should  make 
accessing  the  volumes  of  available 
service  information  easier  and  enhance 
the  ability  of  independent  technicians  to 
utilize  information.  EPA  believes  the 
benefits  of  an  industry-accepted  format 
will  outweigh  any  initial  costs  in 
redesigning  service  literature.  To  ensure 
this  goal  is  achieved,  the  Agency  would 
like  to  provide  adequate  opportimity  for 
the  industry  to  develop  a  format  which 
it  believes  most  appropriately  fulfills 
the  needs  of  all  interested  parties.  The 
Agency  hopes  that  the  industry  will 
adopt  SAE  J2008  by  mid-1995. 

However,  if  the  industry  is  unable  to 
agree  on  a  standardized  format,  the 
Agency  may  develop  a  format  for  the 
industry. 

This  rule  contains  no  requirements 
regarding  the  media  or  format  of 
emission-related  information,  including 
“Electrical/Electronic  Systems 
Diagnostic  Terms,  Definitions, 
Abbreviations,  and  Acronyms”  (]1930) 
and  J2187.  EPA  believes  that  further 
discussions  in  the  industry  to  develop 
appropriate  formats  will  be  useful  prior 
to  final  regulations  requiring  any 
specific  media  or  format.  The  Agency 
does  not  believe  it  is  necessary  at  this 
time  to  address  the  comments  received 
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regarding  these  issues,  but  will  address 
them  if  and  when  it  adopts  such 
reqmrements. 

BPA  Decision:  Due  to  various  factors, 
SAE  did  not  adopt  J2008  in  time  to  be 
incorporated  into  this  final  action.  EPA 
had  anticipated  that  SAE  would  adopt 
J2008  by  mid-1994.  If  SAE  finally 
adopts  J2008  in  a  form  that  meets  the 
needs  of  EPA,  EPA  would  likely 
propose  to  incorporate  J2008  into  the 
service  information  regulations  after 
further  notice  and  comment.  If  J2008  is 
not  finally  adopted  by  SAE,  or  if  the 
final  version  of  J2008  does  not  meet  the 
needs  of  EPA,  ^A  may  propose  to 
adopt  its  own  format  that  manufacturers 
would  be  required  to  follow.  EPA 
believes  that  adoption  of  an  EPA- 
designed  format  may  be  necessary  to 
prevent  delays  in  the  conversion  of 
service  information  to  an  electronic 
format. 

This  rule  contains  no  requirements 
regarding  the  media  or  format  of 
emission-related  information,  including 
J1930  and  J2187.  EPA  believes  media 
and  format  issues  should  be  addressed 
at  the  same  time  }2008  (or  an  EPA- 
adopted  format)  is  required.  This  will 
allow  an  opportunity  for  changes,  as 
may  be  necessary,  to  be  made  in  zmy  of 
these  documents,  as  J2008  is  being 
finedized.  EPA  may  address  the  media 
and  format  requirements  of  emission- 
related  service  information  in  a  future 
proposed  rulemaking. 

H.  Enhanced  Diagnostic  Information 

EPA  Proposal:  To  eliminate  confusion 
that  existed  in  the  industry  regarding 
the  definitions  of  certain  key  terms  (data 
stream  information,  functional  control 
strategies,  bi-directional  control,  and 
indir^  information)  and  whether  such 
information  must  be  provided  imder 
section  202(m)(5),  EPA  held  a  workshop 
in  July  1993,  to  provide  an  opportunity 
for  comment  on  proposed  descriptions 
and/or  definitions  for  these  terms  to 
ensure  that  there  is  a  uniform 
understanding  throughout  the 
automotive  industry  as  to  the 
information  that  manufactvuers  will  be 
required  to  make  available.  The 
definitions  proposed  by  EPA  were  as 
follows: 

Data  stream  information  are  messages 
transmitted  between  a  network  of 
modules  and/or  intelligent  sensors  (i.e., 
a  sensor  that  contains  and  is  controlled 
by  its  own  module)  connected  in 
parallel  with  either  one  or  two 
communication  wires.  Messages  on  the 
communication  wires  can  be  broadcast 
by  any  module  or  intelligent  sensor. 
Such  information  gener^ly  consists  of 
messages  and  parameters  originated 
within  the  veUcle  by  a  modiUe  or 


intelligent  sensors.  The  information  is 
broadcast  over  the  conununication  wires 
for  use  by  other  modules  (e.g.,  chassis, 
transmission,  etc.)  to  conduct  normal 
vehicle  operation  or  for  use  by 
diagnostic  tools.  Data  stream 
information  does  not  include  engine 
calibration-related  information. 

Fimctional  control  strategies  are 
descriptions  of  how  and  when  various 
engine  systems  operate.  Typically,  they 
are  written  explanations  or  flow 
diagrams  that  describe  the  interaction  of 
the  module  and  the  various  sensors  and 
actuators  as  proscribed  by  the  engine 
calibration.  An  example  of  a  functional 
control  strategy  would  be  that  for  a  « 
particular  fuel  system.  For  example,  the 
fuel  system  may  not  go  into  closed-loop 
operation  imtil:  (1)  Ilie  engine  coolant 
temperature  has  reached  180  °F;  (2)  the 
module  observes  an  active  oxygen 
sensor  signal;  and  (3)  30  seconds  has 
elapsed  ^er  reaching  that  temperature. 

Bi-directional  control  is  the  capability 
of  a  diagnostic  tool  to  send  messages  on 
the  data  bus  that  temporarily  overrides 
the  module’s  control  over  a  sensor  or 
actuator  and  gives  control  to  the 
diagnostic  tool  operator.  An  example  of 
bi-directional  control  is  the  ability  to 
increase  or  decrease  the  idle  spe^  by 
using  the  diagnostic  tool  to  vary  the  idle 
by-pass  motor.  This  allows  a  technician 
to  qmckly  verify  that  the  idle  by-pass 
motor  responds  to  commands  from  the 
module.  Bi-directional  controls  do  not 
create  permanent  changes  to  engine  or 
component  calibrations. 

Indirect  information  is  any 
information  that  is  not  specifically 
contained  in  the  service  Uteratiire,  but  is 
contained  in  items  such  as  parts  or  other 
equipment  provided  to  franchised 
dealers  (or  others). 

In  addition,  the  NPRM  discussed 
providing  service  technicians  with  the 
information  needed  to  determine  that  a 
component  or  system  is  correctly 
operating.  EPA  proposed  that 
manufacturers  include  information  on 
the  normal  operating  conditions  for 
properly  functioning  emission-related 
components  or  systems.  EPA  requested 
comment  on  the  need  to  adopt  this 
requirement  as  part  of  these  rules,  the 
best  way  to  accomplish  this,  and  any 
difficulties  (for  example,  significant 
burden  to  the  manufacturer)  that  could 
arise. 

Summary  of  Comments: 
Manufacturers  conunented  that  the 
release  of  information  needed  to 
perform  bi-directional  control  is 
restricted  since  product  damage  could 
result  if  control  is  improperly  applied. 
GM  asserted  that  if  required  to  release 
this  information,  it  would  need  to 
redesign  systems  to  include  safeguards 


to  prevent  damage  from  improper  use  of 
control  messages,  or  diagnose 
components  using  some  other  method. 

R^arding  the  definition  of  data 
stream  information,  several 
manufacturers  suggested  that  EPA’s 
definition  be  modified,  such  that  data 
stream  information  (1)  include  only 
emission-related  information,  (2) 
include  only  emission-related 
diagnostic  information  rather  than 
information  to  conduct  diagnosis  and 
repair  of  normal  vehicle  operation,  and 
(3)  not  include  any  recalibration  or 
reprogramming  information.  GM 
commented  that  if  data  stream 
information  is  defined  to  include 
reprogramming  software,  it  will  be  easy 
for  afteimarket  performance  companies 
to  build  equipment  to  install 
unauthorized  calibrations. 

As  to  functional  control  strategies. 
Ford  commented  that  it  considers  them 
to  be  proprietary  information,  because 
they  are  part  of  the  engine  calibration. 
Other  manufacturers  stated  that  such 
strategies  are  proprietary  and  they  are 
not  provided  to  dealers.  GM  asserted 
that  any  attempt  by  EPA  to  require 
manufacturers  to  divulge  control 
strategies  would  exceed  EPA’s  authority 
under  section  202(m)(5)  of  the  Act.  The 
American  Automobile  Manufacturer’s 
Association  (AAMA)  stated  that 
numerous  manufacturers  already 
provide  functional  control  strategies  to 
the  extent  necessary  for  allowing 
effective  repair  of  vehicles  without 
divulging  proprietary  information. 
AAMA  and  Ford  commented  that  since 
there  are  so  many  different  engine 
configurations  and  vehicle  models,  it 
would  be  confusing  for  independent 
technicians  to  try  and  understand  the 
multitude  of  control  strategies  and  that 
this  could  lead  to  incorrect  diagnosis 
and  repair. 

Regarding  the  proposed  definition  of 
indin^  information.  Ford 
recommended  that  it  be  modified  to 
include  only  indirect  information 
necessary  to  make  emission-related 
diagnosis  and  repair.  Other 
manufactmrers  commented  that  EPA’s 
definition  of  indirect  information 
should  be  modified  to  delete  the  phrase 
“contained  in  items  such  as  parts  or 
other  equipment’’  and  to  read  as 
follows:  “Indirect  information  is  any 
information  that  is  not  specifically 
contained  in  the  service  literature,  but  is 
provided  to  franchised  dealers  (or 
others)  as  a  requirement  for  emission- 
related  diagnosis  and  repair.  It  shall  not 
include  calibration,  recalibration  or 
reprogramming  related  information 
which  is  neither  visible  to  the 
technician  nor  consciously  used  in 
diagnosis  and  repair  of  vehicles.’’ 
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Saab  commented  that  EPA’s 
definition  of  indirect  information  is  too 
broad  to  protect  manufacturers  and 
fi-anchised  dealers  from  unfair 
competition  by  aftermarket  tool  and 
equipment  manufacturers  and 
independent  service  providers, 
respectively.  Saab  does  not  agree  that 
parts  and  equipment  supplied  to  dealers 
contain  supplementary  information 
which  is  necessary  to  repair  the 
emission  control  systems  of  a  vehicle. 

The  aftermarket  commenters  asserted 
that  functional  control  strategies, 
waveforms  and  bi-directional  control 
are  critical  in  the  repair  of  emission- 
related  problems.  The  commenters 
argued  that  many  times  there  is  no 
cause  and  effect  relationship  between  a 
symptom  and  a  failed  part.  According  to 
the  commenters,  technicians  rely  on  this 
type  of  information  or  the  tools  that 
utilize  such  information  as  the  best 
method  of  pinpointing  parts  that  have 
either  failed  or  require  adjustment. 
Independent  technicians  commented 
that  having  tools  that  perform  bi¬ 
directional  control  would  reduce 
diagnostic  and  repair  times,  as  well  as 
repair  costs.  The  commenters  asserted 
that  imlike  dealers  with  enhanced  tools, 
independent  technicians  with  generic 
tools  only  receive  malfunction  codes 
which  are  insufficient  to  diagnose  the 
fault. 

Analysis  of  Comments:  Regarding  the 
definition  of  data  stream  information, 
EPA  agrees  that  for  purposes  of  this 
rule,  data  stream  information  should 
include  only  emission-related 
information,  since  this  rule  is  not 
intended  to  cover  all  vehicle  operations. 
However,  EPA’s  definition  of  emission- 
related  (as  discussed  above)  is  broader 
than  that  requested  by  the 
manufacturers. 

EPA  also  agrees  that  data  stream 
information  does  not  include 
recalibration  and  reprogramming 
information.  However,  as  discussed 
below,  recahbration  and  reprogramming 
information  is  subject  to  certain 
disclosure  requirements.  Manufacturers 
are  required  to  provide  reprogramming 
capabilities,  but  they  are  not  required  to 
make  directly  available  actual 
calibration  information,  such  as 
algorithms  or  values.  Data  steam 
information  will  obviously  need  to  be 
provided  indirectly  to  the  aftermarket 
(as  it  is  provided  to  dealers)  in  order  to 
provide  reprogranuning  capabilities, 
among  other  reasons. 

If  data  stream  information  is  made 
available  to  dealers,  whether  directly  or 
indirectly,  and  is  emission-related,  ^en 
it  must  be  made  available  to  the 
aftermarket  service  industry,  regardless 
of  whether  a  manufacturer  believes  it  is 


of  any  value  to  a  technician.  Data  stream 
information  will  probably  be  utilized  by 
the  aftermarket  diagnostic  tool  industry 
to  build  generic  diagnostic  tools.  If  the 
aftermarket  tool  manufacturers 
determine  that  certain  information  is  of 
no  value,  they  won’t  have  any  incentive 
to  use  it.  Manufactmers  may  provide 
such  information  to  the  aftermarket  in 
the  same  indirect  fashion  they  provide 
it  to  their  dealers  via  the  sale  of  tools  so 
long  as  these  tools  are  available  at  a 
reasonable  cost,  or  they  may  provide  it 
to  aftermarket  tool  companies  so  that 
these  companies  can  make  tools. 

Regarding  bi-directional  diagnostic 
control  strategies,  EPA  agrees  that 
safeguards  which  protect  against 
potential  damage  or  safety  problems 
fi’om  bi-directional  control  are 
important  and  encourages  all 
manufacturers  to  implement  them  into 
their  diagnostic  systems.  EPA  believes 
that  requiring  manufacturers  to  supply 
bi-directional  control  information  to  the 
aftermarket,  including  Equipment  and 
Tool  LiStitute  (ETl)  members,  without 
adequate  safeguards  could  create 
liability  concerns  for  manufacturers  ' 
regarding  the  safety  of  consumers  and 
technicians  who  would  be  responsible 
for  the  diagnosing  and  repair  of 
vehicles. 

The  liability  issues  are  a  concern 
because  there  is  no  requirement  that  an 
ETI  member  company  must  add 
safeguards  to  the  tools  that  they  build. 
Manufacturers  also  have  no  reasonable 
means  by  which  they  can  ensure  that 
safeguards  would  be  correctly 
incorporated  into  aftermarket  tools.  EPA 
believes  that  manufacturers  have  an 
incentive  to  ensure  that  safeguards  are 
properly  incorporated  and  are  perhaps 
better  equipped  to  verify  the 
functionality  of  these  safeguards. 

Since  bi-directional  control  is  an 
important  part  of  vehicle  diagnosis  and 
repair,  it  is  imperative  that  this 
capability  be  made  available  to  the 
independent  service  industry  as  soon  as 
possible.  This  means  providing  bi¬ 
directional  information  to  ETl  members 
so  that  they  can  make  generic  tools  for 
the  aftermarket. 

Manufactiirers  assert  that  most  bi¬ 
directional  control  safeguards  exist  in 
manufacturer  diagnostic  tools  rather 
than  in  vehicle  on-board  computers. 

The  manufactmers  claim  that  by  1999, 
all  vehicles  will  have  safeguards 
designed  into  the  on-board  computer, 
thus  eUminating  emy  concerns  regarding 
safety  and  liability  issues  that  could 
arise  from  the  use  of  aftermarket 
diagnostic  tools  with  bi-directional 
capability.  EPA  agrees  with  the 
manufacturers  that  it  is  preferable  to 
have  safeguards  in  the  on-board 


computer,  rather  than  in  the  diagnostic 
tool,  especially  if  there  is  no 
requirement  that  generic  tool 
manufacturers  incorporate  such 
safeguards  in  their  tools.  However,  EPA 
does  not  believe  it  is  reasonable  or 
necessary  to  delay  this  requirement 
imtil  1999.  Several  manufacturers  have 
indicated  that  they  will  have  safeguards 
designed  into  their  vehicles’  on-board 
computers  by  1997.  EPA  believes  it  is 
providing  sufficient  leadtime  for  other 
manufacturers  to  make  any  hardware 
changes  that  may  be  necessary. 

'Therefore,  beginning  on  January  1, 1997, 
a  manufactiuer  can  only  provide  bi¬ 
directional  control  to  its  dealerships  if 
it  has  provided  aftermarket  companies 
with  information  to  make  tools  that 
have  the  same  bi-directional  capabilities 
available  to  dealerships,  or  provided 
such  capabilities  directly  to  aftermarket 
technicians  through  provision  of  their 
own  tools.  Manufacturers  will  be 
required  to  make  bi-directional 
information  available  for  all  model  years 
beginning  with  1994.  However,  for 
model  years  1994-1996,  where  a 
manufacturer  can  prove  that  safeguards 
for  bi-directional  controls  were  only 
installed  in  tools,  not  in  vehicle  on- 
bo£ird  computers,  then  that 
manufacturer  may  receive  a  waiver  fi'om 
producing  bi-directional  controls  prior 
to  the  1997  model  year.  However,  no 
such  waiver  is  available  for  other  data 
stream  information.  If  a  manufacturer 
does  not  use  bi-directional  control  or 
has  certain  bi-directional  control 
capabilities  that  it  does  not  supply  to  its 
dealers,  the  manufacturer  will  not  be 
required  to  provide  this  capability  to  the 
aftermarket. 

Regarding  GM’s  comments  that 
release  of  information  needed  to 
perform  bi-directional  control  should  be 
restricted  since  product  damage  could 
result  if  the  control  is  improperly 
applied,  such  concerns  should  be 
equally  true  for  providing  such 
information  to  dealerships.  If 
manufacturers  are  not  concerned 
regarding  possible  damage  by  dealership 
technicians,  they  should  not  be 
concerned  regarding  damage  fi’om 
aftermarket  technicians. 

EPA  disagrees  with  manufacturer 
comments  that  “indirect  information’’ 
should  not  include  calibration, 
recalibration  or  reprogramming 
information  and  that  the  definition 
should  be  modified  by  deleting  the 
phrase  “contained  in  items  su^  as  parts 
or  other  equipment.’’  Section  202(m)(5) 
makes  clear  that  any  relevant 
information  that  is  provided  directly  or 
indirectly  to  a  dealership  cemnot  be 
shielded  from  disclosure  under  section 
208.  Even  if  recalibration  related 
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information  is  not  provided  directly  to 
technicians  nor  consciously  used  in 
diagnosis  and  repair,  such  information, 
if  contained  in  or  made  available 
through  manufactvuer  tools,  is  a  crucial 
element  in  the  emission-related 
diagnosis  and  repair  information 
provided  by  that  tool.  Therefore,  it  is 
indirect  information  which  must  be 
provided,  either  directly  or  indirectly,  to 
the  aftermarket,  if  it  is  emission-related. 

Moreover,  manufacturers  may  use 
changes  to  computer  calibrations  to  fix 
mechanical  malfunctions  or  to  revise 
prior  calibrations.  In  such  cases,  it  is 
necessary  for  such  information  to  be 
known  to  subsequent  repair  personnel 
in  order  to  prevent  subsequent  repairs 
firom  causing  increases  in  emissions. 

EPA  believes  that  much  of  the 
manufacturer  equipment  that  a  dealer 
uses  for  emission-related  diagnosis  and 
repairs  possesses  certain  capabilities, 
such  as  being  able  to  read  fault  codes, 
perform  reprogramming  or  allow  bi¬ 
directional  control.  The  information  that 
allows  the  manufachurer  tools  to 
perform  such  functions  is  indirect 
information  that  must  be  made  available 
to  the  independent  service  industry. 

As  to  Saab’s  comment  that  parts  do 
not  contain  any  supplementary 
information  necessary  to  make 
emission-related  repairs,  EPA  agrees. 
EPA  has  determined  the  language  in 
subsection  202(m)(5)  does  not  apply  to 
information  used  to  manufactiue  parts. 
Therefore,  the  references  to  parts  will  be 
removed  firom  the  definition. 

EPA  agrees  with  the  commenters  that 
there  would  be  many  functional  control 
strategies  with  which  independent 
technicians  should  familiarize 
themselves,  and  while  this  could  be 
overwhelming,  there  is  no  evidence  that 
the  independent  service  industry 
wouldn’t  be  up  to  the  challenge.  EPA 
believes  that  disclosme  of  functional 
control  strategies  would  be  beneficial  in 
helping  technicians  to  better  imderstand 
the  interactions  of  the  on-board 
computer  with  the  numerous  sensors 
and  actuators  that  comprise  the  varied 
emission  control  systems  and  thereby, 
help  promote  better  and  quicker 
diagnoses  and  repair  of  emission-related 
problems.  However,  at  this  time,  EPA  is 
only  requiring  manufacturers  to  supply 
functional  control  strategies  directly  to 
independent  technicians  if  such 
strategies  are  suppUed  directly  to  their 
dealerships.  To  the  extent  such 
strategies  are  incorporated  into  a 
manufacturer’s  enhanced  diagnostic 
tools,  they  must  be  made  available  to 
the  aftermarket  either  through 
availability  of  manufacturer  tools  (at  a 
reasonable  price),  or  with  appropriate 


agreements  to  protect  proprietary 
information,  through  generic  tools. 

As  discussed  in  the  Response  to 
Comments  dociunent,  EPA  does  not 
believe  that  this  information  has  been 
shown  to  be  needed  for  emission-related 
repairs  and  diagnosis  at  this  time  and 
release  of  at  least  some  of  this 
information  may  raise  trade  secrets 
concerns.  It  is  EPA’s  position  that  if 
manufactmers  beheve  this  information 
is  necessary  to  perform  emission-related 
service  they  will  provide  this 
information  to  their  dealerships  and 
independent  technicians.  EPA  will 
continue  to  review  whether  certain 
types  of  information  shoiild  be  made 
available  to  the  repair  community  even 
if  such  information  is  not  currently 
made  available  to  authorized  dealers. 

EPA  Decision:  All  emission-related 
data  stream  information  made  available 
to  manufacture  firanchised  dealers  (or 
others  in  the  service  industry)  will  be 
made  available  to  the  aftermarket,  either 
through  provision  of  manufacturer 
equipment  and  tools  or  through 
information  provided  to  generic 
equipment  and  tool  manufacturers  with  ' 
appropriate  agreements  to  protect 
proprietary  information.  Beginning  on 
January  1,1997,  a  manufacturer  can  only 
provide  bi-directional  control  to  its 
dealerships  if  it  has  provided  equipment 
and  tool  manufacturers  with 
information  to  make  diagnostic 
equipment  with  the  same  bi-directional 
control  capabiUties  available  to  the 
dealerships,  or  provided  such 
capabilities  directly  to  independent 
technicians  throu^  provision  of  their 
own  tools.  Manufacturers  are  required 
to  make  bi-directional  control 
information  available  for  all  model  years 
beginning  with  model  year  1994. 
However,  for  model  years  1994-1996, 
where  a  manufacturer  can  prove  that 
safeguards  for  bi-directional  controls  are 
only  installed  in  tools  not  in  vehicle  on¬ 
board  computers,  then  that 
manufacturer  may  receive  a  waiver  firom 
producing  bi-directional  controls  for 
vehicles  prior  to  the  1997  model  year. 
However,  no  such  waiver  is  available  for 
other  types  of  data  stream  information. 

Functional  control  strategies  will  not 
be  required  to  be  made  available  to  the 
aftermarket,  except  to  the  extent  they 
are  made  available  to  authorized 
dealerships. 

The  reference  to  parts  is  deleted  fi-om 
the  definition  of  indirect  information. 
The  definition  of  indirect  information 
will  now  be  “any  information  that  is  not 
specifically  contained  in  the  service 
literature,  but  is  contained  in  items  such 
as  tools  or  equipment  provided  to 
franchised  dealers  (or  others).’’ 


/.  Enhanced  Diagnostic  Tools 

Summary  of  Proposal:  In  the  1993 
workshop  notice,  EPA  indicated  that 
according  to  section  202(m)(5)  of  the 
CAA,  emission-related  information 
provided  by  manufacturers  indirectly  to 
franchised  dealers  must  also  be 
provided  to  any  person  engaged  in  the 
repairing  or  servicing  of  motor  vehicles. 
EPA  stated  that  some  manufactvirers  are 
or  will  be  providing  their  dealers  the 
ability  to  diagnose  malfunctions  and/or 
reprogram  vehicle  modules  via 
enhanced  diagnostic  equipment.  This 
equipment  will  not  allow  dealers  to 
view  the  imderlying  computer  codes, 
but  will  allow  them  to  reprogram 
vehicles  and  use  enhanc^  ^agnostic 
information  using  the  underlying  code. 

EPA  believes  that  the  enhanced 
diagnostic  equipment  provides 
fianchised  dealers  indirectly  with 
information  that  is  needed  to  make 
emission-related  diagnosis  and  repairs. 
EPA  proposed  to  require  that 
maniifacturers  offer  their  enhanced 
diagnostic  equipment  for  sale  to  the 
aftermarket.  This  would  enable 
manufacturers  to  comply  with  the 
requirements  of  section  202(m)(5)  that 
information  be  made  available  to  the 
aftermarket  if  it  is  made  available  to 
dealerships  or  other  persons  engaged  in 
the  repair,  diagnosing,  or  servicing  of 
motor  vehicles  or  motor  vehicle  engines 
while  simultaneously  protecting  the 
proprietary  interest  of  the 
manufacturers.  It  would  also  provide 
the  aftermarket  with  the  same 
capabilities  as  dealerships  without 
divulging  proprietary  engine 
calibrations  or  recafibrations. 

EPA  proposed  that  manufacturers’ 
enhanced  diagnostic  equipment  be 
made  available  to  the  aftermarket  at  the 
same  price  at  which  it  is  sold  to 
authorized  dealerships.  EPA  believed 
that  a  reasonable  price  to  charge  the 
aftermarket  is  the  same  price  at  which 
the  equipment  is  offered  to  firanchised 
dealerships.  Based  on  previous 
comments  provided  to  EPA,  EPA 
beheved  that  manufacturers’  enhanced 
diagnostic  equipment  are  sold  to 
dealerships  independent  of  their 
franchise  agreements.  Therefore,  the 
cost  of  such  equipment  can  be  readily 
determined  or  manufacturers  could 
provide  suggestions  for  determining  the 
price  of  their  equipment.  EPA  proposed 
to  give  manufactvirers  a  one-year 
leadtime  to  prepare  for  aftermarket  sales 
of  enhanced  equipment.  EPA  proposed 
that  manufactmers  must  provide 
preliminary  enhanced  data  stream 
information  three  months  preceding 
model  introduction,  with  final  data 
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strem  information  to  be  released  three 
months  after  model  introduction. 

Summary  of  Comments:  Some 
manufactiuers  argued  that  EPA  lacks  the 
authority  to  mandate  that  they  provide 
enhanced  equipment  or  information  to 
the  entire  vehicle  maintenance  industry 
concerning  “special”  or  “enhanced” 
data  streams  or  tools.  Several 
manufactvu^rs  commented  that  the 
statute  requires  information  be  made 
available,  not  enhanced  diagnostic  tools. 
They  stated  that  although  such 
information  may  be  provided  by 
manufacturers  to  their  franchised 
dealers,  it  isn’t  necessary  to  make  use  of 
OBD  systems  or  to  effectuate  emissions 
control  system  diagnostics  or  repair. 

The  manufacturers  and  NADA  stated 
that  a  majority  of  franchised  dealers 
make  substantial  monetary  investments 
to  piuchase  and  train  their  technicians 
to  use  enhanced  diagnostic  equipment. 
They  argued  that  EPA  must  not 
promulgate  a  regulation  which  would 
undermine  these  investments  and  in 
doing  so  place  dealers  at  a  competitive 
disadvantage  with  other  segments  of  the 
vehicle  maintenance  industry. 

According  to  Chrysler,  the  initiative 
for  the  company  to  invest  in  creating 
enhanced  equipment  is  to  ensure  the 
economic  viability  of  its  dealerships. 
Without  this  incentive,  Chrysler 
believes  that  such  equipment  will  likely 
not  be  developed. 

Several  manufacturers  asserted  that 
reprogramming  capability  and 
proprietary  non-emission-related 
information  are  an  integral  part  of  their 
enhanced  diagnostic  equipment.  They 
argued  that  the  design,  development 
and  distribution  of  a  separate  tool  with 
only  emission-related  capabilities 
would  be  an  imnecessary  and  costly 
burden  for  manufacturers. 

They  also  noted  that  service 
information  contained  in  manufacturer 
tools  is  similar  to  that  which  is 
contedned  in  its  service  manuals,  TSBs, 
recall  notices,  and  other  infonnation 
which  will  be  made  available  to  the 
public  through  the  various  mechanisms 
proposed  in  the  NPRM  regarding  service 
information  availability. 

Ford  noted  that  nearly  half  of  all  its 
dealers  do  not  have  its  Service  Bay 
Diagnostic  System  (SBDS).  Therefore, 
Ford  believes  dealers  have  no  advantage 
in  this  area. 

Ford  expressed  several  concents  over 
any  regulation  that  would  require  their 
SBDS  to  be  made  available  to  the 
aftermarket:  (1)  higher  likelihood  that 
'  improper  calibrations  could  be  installed 
on  vehicles  since  manufacturers  have  no 
control  over  independent  facilities;  (2) 
the  reprogramming  capabilities  of  this 
equipment  would  provide  a  powerful 


tool  for  aftermarket  performance 
companies  and  competitors  to  reverse 
engineer  the  emissions  control  system 
which  could  result  in  tampering;  (3) 
imauthorized  or  incorrect  calibrations 
would  increase  manufacturer  liabilities 
in  failing  government  in-use  compliance 
programs  and  customers  failing  I/M 
programs;  and,  (4)  providing  a  tool 
which  has  the  capability  to  reprogram 
the  control  module  may  make  it 
impossible  for  manufacturers  to  meet 
EPA’s  tampering  prevention  provisions. 
(These  issues  are  addressed  in  the 
recalibration/reprogramming  section 
below.) 

Several  manufacturers  stated  that 
generic  scan  tools  will  provide  the 
means  by  which  the  aftermarket 
industry  can  get  very  specific  support 
for  diagnosis  and  repair  of  emission- 
related  systems  and  components.  While 
Ford  indicated  it  understands  the  need 
for  generic  tools  in  the  aftermarket 
arena,  it  expressed  concern  that  they 
provide  adequate  and  accurate 
information  and  repair  capabilities. 
Manufacturers  asserted  they  cannot  be 
held  either  directly  or  indirectly  liable 
if  such  generic  tools  incorporate 
diagnostic  protocols  which  could 
potentially  result  in  misdiagnosis  emd/ 
or  unnecessary  repairs.  FurSier,  they 
believe  it  would  not  be  reasonable  to 
require  manufacturers  to  review  and 
approve  aftermarket  diagnostic  tools. 
Ford  suggested  that  the  manufacturers 
of  aftermarket  generic  diagnostic  tools 
assume  full  responsibility  for  the 
accmacy  and  completeness  of  their 
equipment  and  software,  and  that  EPA 
enforce  necessary  sanctions  if 
deficiencies  are  identified  which  result 
in  improper  diagnostics  or  repairs. 

Toyota  Motor  Corporation  (Toyota) 
commented  that  manufactiurers  should 
sell  enhanced  diagnostic  tools  to  all 
persons  who  want  to  purchase  them. 
However,  Toyota  indicated  that  contrary 
to  EPA’s  proposal,  such  tools  could  not 
be  sold  to  the  aftermarket  at  the  same 
price  they  are  provided  to  franchised 
dealers,  since  the  cost  of  establishing 
new  trading  routes  and  a  handling 
system  would  increase  the  price  of 
equipment  to  independent  technicians. 
As  a  result,  Toyota  commented  that  if 
the  Agency  decides  that  the  selling  price 
fix)m  manufactiners  to  dealers  must  be 
the  same  as  that  to  independent 
facilities,  it  would  have  to  greatly 
increase  the  price  to  its  franchised 
dealers. 

The  Automotive  Service  Industry 
Association  (ASIA)  commented  that 
while  EPA’s  proposal  that 
manufactiurers’  enhanced  diagnostic 
equipment  be  made  available  to  the 
aftermarket  at  the  same  price  it  is  made 


available  to  franchised  dealers  has 
merit,  limiting  access  to  such 
manufacturer  equipment  alone  will 
prove  too  costly  and  cumbersome  for 
small  repair  facilities.  ASIA  asserted 
that  under  EPA’s  scenario,  a  small 
business  currently  servicing  three  lines 
of  motor  vehicles  would  be  required  to 
purchase  three  separate  hardware/ 
software  systems  if  that  business  wishes 
to  continue  servicing  its  current 
customer  base.  According  to  ASIA,  the 
cost  of  purchasing  three  individual 
systems  (at  a  minimum  estimated  cost  of 
$40,000  per  unit)  would  force  that 
repair  facility  to  either  significantly 
increase  prices  or  limit  the  types  of 
vehicles  serviced. 

ASIA  stated  that  this  impact  runs 
contrary  to  the  intent  of  section 
202(m)(5)  as  envisioned  by  Senator  John 
Chafee,  who  stated  during  the  floor 
debate  that  “the  purpose  of  the 
amendment  is  to  make  sure  the 
diagnostic  equipment,  the  manuals,  the 
techniques  are  available  to,  in  effect,  the 
local  gas  stations  so  they  they  will  be 
more  convenient  for  the  automobile 
owner  *  *  »”  Cong.  Rec.  S3272  (March 
27, 1990).  ASIA  noted  that  then  Senator 
Gore  later  added  “we  want  the 
[manufactiurers]  to  provide  information 
which  will  allow  competition  in  the 
aftermarket  and  allow  small  business 
operators  to  get  in  the  repair  business. 
Otherwise,  you  force  vehicle  owners  to 
go  only  to  the  major  automobile 
manufacturers’  place  of  business. 
Consumers  get  firustrated;  they  have 
long  waits;  they  have  to  pay  high 
prices.”  Cong.  Rec.  S3272  (March  27, 
1990).  Therefore,  ASIA  asserted  that  to 
ensure  independent  faciUties  have  the 
ability  to  service  a  range  of  vehicle 
makes,  EPA  should  require  that  all 
diagnostic  information  provided  to 
manufacturers  of  tools  for  vehicle 
manufacturers  should  be  made  available 
to  the  aftermarket.  In  doing  so,  ASIA 
believes  that  EPA  would  provide  small 
businesses  with  the  option  of 
purchasing  individual  manufacturer 
diagnostic  tooling  systems  or  a  single 
aftermarket  system  that  possesses 
diagnostic  capabilities  for  a  variety  of 
vehicle  models. 

One  independent  technician 
acknowledged  that  manufacturers 
deserve  protections  that  may  assist  them 
in  securing  a  return  on  their  investment 
in  equipment.  To  remedy  concerns  of 
the  manufacturers,  the  commenter 
suggested  that  the  manufacturers  meike 
known  all  of  the  information  that  is  on 
the  data  stream  to  the  aftermarket 
equipment  manufacturers.  These 
manufacturers  could,  through  their  own 
research,  determine  what  diagnostic 
routines  warrant  investment  to  develop 
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and  market.  The  commenter  also 
expressed  concern  over  the  cost  of 
enhanced  equipment.  According  to  the 
commenter,  any  such  equipment  that 
costs  more  than  $3,000  should  be 
considered  unavailable  to  independent 
technicians. 

APAA  commented  that  manufacturers 
will  be  correcting  emission  and 
driveability  problems  through  the  use  of 
reprogramming  tools.  Without  access  to 
generic  tools  that  perform  the  same 
function,  APAA  believes  independent 
technicians  will  be  unable  to  purchase 
manufacturer  enhanced  tools  due  to 
their  high  cost  and  will  be  in  the 
unenviable  position  of  being  dependent 
on  their  biggest  competitor,  i.e., 
dealerships,  for  reprogramming  services 
which  are  critical  to  emission  repairs. 
APAA  further  noted  that  some 
manufacturers  could  not  guarantee  that 
their  franchised  dealers  would  provide 
reprogramming  services  to  independent 
technicians  in  a  timely  manner. 

One  commenter  noted  that  unlike 
dealers  with  enhanced  tools, 
independent  technicians  with  generic 
tools  only  receive  malfunction  codes 
which  are  insufficient  to  diagnose  a 
fault.  According  to  the  commenter,  this 
increases  the  time  it  takes  to  make  a 
repair  and  the  cost. 

Aftermarket  commenters  indicated 
that  independent  technicians  need 
access  to  diagnostic  tools  and 
equipment  at  the  same  time  such  tools 
and  equipment  are  provided  to 
dealerships. 

Analysis  of  Comments:  Contrary  to 
manufacturer  assertions,  EPA  believes  it 
has  the  authority  to  require 
manufactvu^rs  to  provide  their 
enhanced  diagnostic  tools,  because  such 
tools  contain  important  information  that 
may  be  necessary  for  making  emission- 
related  repairs.  Section  202(m)(5)  of  the 
Act  is  clear  that  if  such  information  is 
provided  either  directly  or  indirectly  to 
dealers,  it  is  not  covered  by  the 
confidentiality  protection  of  section  208 
and,  therefore,  must  be  provided  to 
aftermarket  technicians  if  it  is 
information  for  making  or  diagnosing 
emission-related  repairs.  There  is  little 
question  that  the  information  provided 
by  these  tools  is  likely  to  increase  the 
ability  of  a  technician  to  diagnose  and 
make  appropriate  repairs  to  vehicles 
and  to  make  such  diagnosis  and  repairs 
in  considerably  less  time  than  it  would 
take  without  such  information.  The 
legislative  history  clearly  indicates  that 
availability  of  diagnositc  equipment  was 
considered  by  Congress.  Moreover,  the 
legislative  history  clearly  shows  an 
intent  that  if  dealerships  have  access  to 
information  that  would  allow  relatively 
quick  and  low-cost  diagnosis  and  repair 


of  vehicles,  then  the  aftermarket  should 
have  access  to  the  same  information. 
Moreover,  to  the  extent  these  advanced 
diagnostic  tools  may  contain 
considerable  information  for  making 
emission-related  diagnoses  and  repairs 
that  are  not  contained  in  written 
performemce  manuals  and  updates,  the 
information  contained  in  these  tools  is 
clearly  covered  by  this  rule. 

Regarding  Chrysler’s  aigmnent  that 
enhanced  diagnostic  tools  have  been 
developed  to  assist  the  economic 
viability  of  dealerships,  it  must  be  noted 
that  a  major  reason  for  developing  these 
tools  has  been  to  increase  the  ease  and 
decrease  the  cost  and  time  of  repair  for 
manufacturers’  vehicles,  which 
increases  customer  satisfaction.  To  the 
extent  the  wider  availability  of  this 
information  further  increases  ease  of 
repair,  then  customer  satisfaction  is 
likely  to  increase  further.  Moreover,  to 
the  extent  memufacturers  wish  to  assist 
the  economic  viability  of  dealerships  by 
preventing  access  by  aftermarket 
technicians  to  emission-related 
information,  that  is  exactly  the  type  of 
behavior  that  section  202(m)(5)  was 
designed  to  prevent. 

To  the  extent  manufacturers  comment 
that  this  regulation  will  force  them  to 
either  build  different  types  of  enhanced 
diagnostic  equipment  or  to  divulge 
certain  information  not  otherwise 
required,  EPA  believes  that 
manufactiurers  will  have  to  make  cost- 
related  determinations  regarding  how  to 
meet  this  requirement.  If  any  costs  are 
necessary  to  ensure  that  emission- 
related  information  is  provided  to  the 
aftermarket  to  the  extent  it  is  provided 
to  dealerships,  then  section  202(m)(5) 
requires  that  such  costs  be  incurred. 
Moreover,  Ford’s  statement  that  some  of 
its  dealers  do  not  have  access  to  its 
SBDS  system,  and  that  therefore  the 
aftermarket  should  not  have  access  to 
the  information  in  that  system,  is  not 
consistent  with  section  202(m)(5).  The 
fact  that  Ford  dealerships  could  choose 
to  avail  themselves  of  tUs  information 
dictates  that  aftermarket  technicians 
must  have  such  a  choice. 

In  general,  statements  of 
manufacturers  regarding  the  complexity 
of  control  strategies  and  diagnostic 
information  support  the  need  for  this 
information  to  be  made  available.  'The 
aftermarket  must  have  access  to  this 
type  of  information  precisely  because 
vehicle  repair  has  b^ome  such  a 
complex  and  intricate  procedure. 
Without  such  information,  aftermarket 
technicians  would  be  operating  under  a 
significant  disadvrmtage  compared  to 
dealerships. 

Providing  such  tools  to  the 
{iftermarket  should  not  unfairly 


jeopardize  the  economic  viability  of 
dealerships.  Dealerships  already  have 
access  to  these  tools  and  to 
manufacturer  training  and  other 
opportunities  not  provided  to  the 
aftermarket. 

Nevertheless,  EPA  is  not  requiring 
manufacturers  to  make  their  enhanced 
diagnostic  equipment  available  to  the 
aftermeuket.  The  primary  reason  being 
that  the  cost  of  pmchasing  such 
equipment  for  more  than  twenty 
manufacturers  would  be  cost- 
prohibitive  for  most,  if  not  all, 
independent  technicians.  The  total  cost 
would  likely  make  the  equipment 
practically  unavailable  to  independent 
technicians. 

However,  manufacturers  are  required 
to  ensiue  that  the  imderlytng  emission- 
related  information  contained  in  their 
enhanced  diagnostic  equipment  is 
provided  to  the  aftermarket  in  a 
reasonable  manner.  Manufacturers  are, 
therefore,  required  either  to  make  their 
advanced  diagnostic  tools  and 
equipment  available  at  a  reasonable  cost 
to  independent  technicians  or  to  make 
available  to  aftermarket  tool  and 
equipment  companies  any  and  all 
information,  except  calibrations  and 
recalibrations,  needed  to  develop  and 
manufacture  generic  tools  that  can  be 
used  by  independent  technicians  to 
diagnose,  service  and  repair  emission- 
related  parts,  components  and  systems. 

Section  202(m)(5)  states  that 
information  for  making  emission-related 
diagnosis  and  repair  that  is  made 
available  either  directly  or  indirectly  to 
dealerships  must  also  made  available 
to  the  aftermarket.  Any  such 
information  provided  to  dealerships  is 
not  proprietary  as  defined  in  the  CAA. 
Mu^  of  the  service  and  repair 
information  made  available  to 
dealerships  is  done  so  by  its 
incorporation  into  diagnostic  tools  and 
equipment.  To  ensure  that  independent 
technicians  have  the  same  or  similar 
capabilities,  manufachners  are  required 
to  either  provide  the  information 
necessary  to  make  such  tools  and 
equipment  to  tool  and  equipment 
companies  or  to  make  manufactiurer 
tools  and  equipment  available  at  a 
reasonable  cost  (i.e.,  sold  competitively 
in  the  marketplace).  The  reasonable  cost 
requirement  is  necessary  to  ens^lre  that 
the  tools  and  equipment  are  “available” 
to  the  aftermarket. 

EPA  is  not  requiring  that  information 
provided  indirectly  to  dealerships  be 
provided  directly  to  aftermarket 
technicians.  Where  such  information 
contains  proprietary  materials,  EPA  is 
only  requiring  that  such  information  be 
provided  to  aftermarket  technicians  in 
the  same  manner  that  it  is  provided  to 
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dealerships.  Manufacturers  may  require 
that  tool  and  equipment  manufacturers 
to  whom  such  information  is  provided 
agree  to  ensure  that  such  information 
remains  proprietary. 

EPA  recognizes  that  manufacturers 
cannot  exert  sufficient  control  over  tool 
and  equipment  manufacturers  to  ensine 
that  generic  tools  and  equipment 
properly  incorporate  diagnostic 
information.  Therefore,  the  Agency  will 
not  hold  manufacturers  responsible  for 
the  tools  and  equipment  produced  by 
other  companies. 

As  discussed  in  the  section  on 
reprogramming,  manufacturers  may  sell 
their  own  reprogramming  tools  to 
independent  technicians,  rather  than 
having  such  information  provided  by 
aftermarket  tool  and  equipment 
companies,  if  the  price  of  such  tools  is 
reasonable. 

Manufacturers  may,  if  they  wish,  also 
sell  their  enhanced  diagnostic 
equipment  and/or  provide  the 
information  necessary  to  build 
reprogramming  tools  to  aftermarket  tool 
and  equipment  companies.  The  sale  of 
manufacturer  enhanced  diagnostic 
equipment  for  a  reasonable  cost  would 
be  sufficient  to  comply  with  the 
requirements  for  enhanced  diagnostic 
information  imder  these  regulations. 

Vehicle  manufacturers  are  required  to 
make  emission-related  diagnostic  and 
service  information  utilized  by 
aftermarket  tool  and  equipment 
companies  available  to  such  companies 
no  later  than  the  date  of  model 
introduction.  This  will  allow  adequate 
time  for  such  companies  to  incorporate 
the  information  into  generic  tools  and 
make  it  available  to  independent 
technicians  in  a  timely  manner.  Revised 
information  is  required  to  be  provided 
to  aftermarket  tool  and  equipment 
companies  as  it  becomes  available. 

EPA  Decision:  Manufacturers  are 
required  to  make  available  to 
aftermarket  tool  and  equipment 
companies  any  and  all  information, 
except  calibrations  and  recalibrations, 
needed  to  develop  and  manufacture 
generic  tools  that  can  be  used  by 
independent  technicians  to  diagnose, 
service  and  repair  emission-related 
parts,  components  and  systems. 

In  the  alternative,  manufacturers  may 
sell  their  enhanced  diagnostic 
eqiiipment  to  aftermarket  technicians 
for  a  reasonable  price.  The  sale  of 
manufactm^r  enhemced  diagnostic 
equipment  for  a  reasonable  cost  would 
be  sufficient  to  comply  with  the 
requirements  for  enhanced  diagnostic 
information  under  these  regulations. 

As  to  emission-related  diagnostic  emd 
service  infoimation  utilized  by 
aftermarket  tool  and  equipment 


companies  that  make  generic  tools 
which  perform  the  same  or  similar 
functions  as  those  provided  by 
manufacturers  to  their  dealerships,  the 
Agency  believes  that  such  information 
should  be  provided  at  the  time  of  model 
introduction.  This  will  allow  adequate 
time  for  its  incorporation  into  tools  and 
equipment. 

/.  Recalibration/Reprogramming 

Statement  of  Proposal:  EPA  proposed 
that,  consistent  with  the  Act,  “all 
information”  needed  to  make  emission- 
related  repairs  be  made  available  to  the 
automotive  service  industry,  including 
recalibration  information.  An  engine 
calibration  is  the  set  of  instructions  the 
computer  module  uses  for  operating 
many  of  the  engine  systems  (e.g.,  fuel 
and  ignition).  These  instructions  are 
made  up  of  preset  values  and  algorithms 
that  are  located  in  a  computer  chip. 
Recalibration  is  the  act  of  revising  the 
preset  values  and/or  algorithms  for  an 
existing  engine  calibration  in  a- 
particular  vehicle  model/engine 
configuration.  Reprogramming  is  the  act 
of  installing  a  “new”  engine  calibration 
(i.e.,  a  recalibration)  into  the  module  of 
a  specific  vehicle. 

Summary  of  Comments: 
Manufacturers  asserted  several  reasons 
why  they  should  not  be  required  to 
make  available  recalibration  information 
or  reprogramming  capability:  (1) 
Recalibrations  are  saleable  parts  and  not 
“information”  within  the  meaning  of 
section  202(m)C5)  of  the  CAA;  (2) 
reprogramming  is  not  a  repair  action;  (3) 
reprogramming  is  not  “necessary” 
information;  (4)  reprogramming  is  not 
“emission-related”;  (5)  recalibration  and 
reprogramming  information  are 
proprietary  information  protected  under 
section  208;  (6)  the  CAA  does  not 
require  manufacturers  to  make  available 
engine  calibration  information  for 
aftermarket  parts  manufacturers  to 
effectively  design  emission-related 
parts;  (7)  providing  reprogramming 
capabilities  to  independent  technicians 
would  impeiir  the  manufactmer’s  ability 
to  maintain  tamper  resistant  systems;  (8) 
independent  technicians  would  be 
imable  to  understand  the  intracacies  of 
each  of  the  different  manufacturer 
systems;  emd  (9)  the  potential  for 
problems,  such  as  increased  emissions, 
poor  vehicle  performance,  and  warranty 
and  recall  liability  that  could  result 
from  the  release  of  recalibration 
information.  Manufacturers  asserted 
that  aftermarket  service  providers  could 
take  vehicles  to  fi'anchised  dealerships 
to  have  them  reprogrammed. 

In  contrast,  the  automotive 
aftermarket  imanimously  cited  the  need 
for  independent  technicians  to  have  the 


capability  to  perform  reprogramming. 
They  commented  that  any  procedure 
that  has  the  effect  of  limiting  the  ability 
of  independent  technicians  to  make 
repairs  is  contrary  to  the  CAA  and 
Congressional  intent.  They  further 
questioned  EPA’s  authority  to  allow 
recalibration  information  to  be  within 
the  exclusive  province  of  dealers  on  the 
basis  that  that  was  not  the  intent  of 
Congress.  According  to  the  commenters, 
if  the  aftermarket  is  not  allowed  to 
perform  reprogrammings,  the 
aftermarket  will  gradually  be  removed 
from  performing  emission-related 
repairs,  including  driveability  repairs. 

Some  commenters  stated  that  tne  only 
useful  information  to  aftermarket  parts 
manufacturers  would  be  access  to 
underlying  recalibration  information. 
APAA  commented  that  engine 
calibration  information  is  required  for 
the  effective  production  and  testing  of 
replacement  parts.  The  Specialty 
Equipment  Manufacturer’s  Association- 
(SEMA)  asserted  that  although 
aftermarket  parts  manufacturers  would 
not  necessarily  need  direct  access  to 
manufacturer  proprietary  information, 
some  type  of  secure  access  to 
manipulate  calibrations  in  developing 
and  testing  aftermarket  parts  will  be 
essential  to  the  siuvival  of  the 
independent  parts  and  service  industry. 
They  argued  diat  by  not  allowing  such 
access,  EPA  would  put  some  people  out 
of  business  by  eliminating  the  ability  to 
make  modifications  to  vehicles. 

Aftermarket  comments  asserted  that 
the  marginal  risk  of  tampering  could  be 
addressed  by  various  methods, 
including  restricting  how  recalibrations 
are  performed  (e.g.,  using  a  modem  link 
to  receive  recalibration  information)  or 
specifying  qualifications  which  all 
technicians  must  meet  to  obtain 
recalibration  data. 

Analysis  of  Comments:  EPA  disagrees 
with  the  commenters  that  recalibration 
information  is  a  part.  There  are  several 
reasons  for  the  Agency’s  position  on  this 
issue.  First,  service  people  do  the 
reprogramming,  not  parts  departments. 
Second,  one  doesn’t  need  to  order  the 
“part,”  it  is  in  the  diagnostic  machine 
and  just  needs  to  be  downloaded.  Third, 
there  eire  no  parts  cost  for  “installation,” 
only  service  costs.  Fomlh,  entering  a 
recalibration  does  not  physically  change 
a  vehicle,  only  the  data  (information)  on 
the  computer.  Fifth,  in  their  comments, 
manufacturers  refer  to  recalibrations  as 
“information.”  Sixth,  parts  can  be 
sent  to  a  mechanic  via,  e.g.,  UPS,  as  they 

For  example,  Chrysler  Corporation  Response  to 
EPA  Request  for  Supplemental  Comments  on  OBD 
Systems,  June  28, 1992,  and  Ford  Motor  Company 
Written  Comments,  July  31, 1992. 
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are  sent  to  a  dealer  by  a  manufacturer, 
or  as  a  dealer  am  send  to  a  mechanic. 
However,  reprogramming  can  only 
occur  at  a  dealership  or  other  facility 
which  has  the  necessary  equipment  to 
perform  a  reprogramming  event.  In 
addition,  the  change  made  to  a  vehicle 
by  reprogramming  is  a  change  to  “data” 
within  the  vehicle.  In  effect,  the  tool  is 
communicating  with  the  computer  in 
the  vehicle,  telling  it  to  do  something 
different.  This  appears  to  be 
information. 

Finally,  though  parties  may  argue 
whether  the  data  l^ing  downloaded  into 
the  vehicle  is  a  “part”  or  “information” 
or  both,  it  is  clear  to  EPA  that  the 
current  situation,  in  which  dealerships 
can  make  manufacturer-suggested 
repairs  to  vehicles  using  data  provided 
by  manufacturers  to  dealerships,  but  not 
to  independent  technicians,  is  exactly 
the  type  of  situation  that  Congress 
intended  to  be  rectified  by  section 
202(m)(5). 

EPA  believes  that  reprogramming  is  a 
repair  action.  The  entire  purpose  of 
reprogramming  vehicle  computers  is  to 
“repair”  certain  problems  discovered  in 
the  vehicles.  EPA  believes  that  the  key 
issue  is  whether  independent  service 
providers  are  being  prevented  from 
doing  what  dealerships  are  allowed  to 
do  due,  in  part,  to  lack  of  information. 
EPA  believes  that  reprogramming  events 
should  be  considered  repairs  imder  the 
statute,  especially  since  such 
reprogramming  is  being  done  as  a  result 
of  recommendations  offered  by  a 
manufacturer  in  order  to  change  some 
aspect  of  the  vehicle  that  the 
manufacturer  believes  was  initially 
incorrectly  produced. 

Both  Ford  and  Chrysler  state  that 
reprogramming  information  is  not 
“needed”  as  that  word  is  used  in  section 
202(m)(5).'‘*  Yet,  even  presmning,  for 
the  sake  of  argument,  that  EPA  should 
only  mandate  disclosure  of  emission- 
related  information  that  is 
“necessary,”  no  manufacturer  makes 
clear  how  such  information  is  not 
necessary  to  accomplish  the 
reprogramming  of  the  vehicle.  Whether 
the  vehicle  is  reprogrammed  by  a  dealer 
or  an  aftermarket  tedmician,  the  repair 
person  must  have  the  information  to 
make  the  repair.  EPA  does  not  believe 
that  the  “instructions”  for  making 
emission-related  diagnosis  and  repairs 
is  limited  to  “go  see  your  local  dealer.” 
The  information  necessary  to  make  the 


One  reason  they  give  is  that  such  information 
is  not  emission-related.  We  discuss  this  issue 
helow. 

’®The  term  “needed”  does  not  modify  the  clause 
referring  to  "such  other  information  including 
instructions  for  making  emission  related  diagnosis 
and  repairs.” 


repair  must  be  in  the  possession  of  the 
aftermarket  to  the  same  extent  it  is  in 
the  possession  of  dealers. 

Moreover,  as  EPA  is  only  requiring 
information  to  be  produced  regarding 
recahbrations  offered  by  a  manufacturer, 
it  is  hard  to  understand  how  such 
reprogramming  events  would  not  be 
“necessary”  events  to  repair  the  vehicle. 
A  manufacturer  would  presumedly  not 
offer  such  recalibrations  unless  it  foimd 
a  feature  of  the  vehicle  that  it  felt . 
needed  to  be  changed. 

The  Agency  disagrees  with  statements 
that  reprogramming  is  not  “emission- 
related.”  Though  certain  reprogramming 
events  may  have  no  emission-related 
effects,  EPA  believes  that  numerous 
reprogramming  events  will  have  such 
effects.  First,  the  docket  indicates  that 
certain  calibrations  are  directly 
intended  to  fix  problems  related  to  the 
emissions  of  the  vehicles.  Though  these 
calibrations  may  be  covered  in  a 
manufacturer’s  warranty,  there  is  no 
assurance  that  a  proper  recalibration 
will  occur  during  the  warremty  period. 
Thus,  providing  independent 
technicians  with  the  ability  to  provide 
such  reprogramming  would  not  be  an 
vmnecessary  endeavor. 

In  addition,  recahbrations  to  fix 
driveability  problems  will  also  have 
emission-related  effects.  As  discussed 
elsewhere,  “emission-related”  repairs 
are  not  hmited  to  repairs  of  the  emission 
control  system  or  repairs  necessary  to 
make  use  of  the  OBD  system. 

As  EPA  discusses  above  in  the  section 
on  the  definition  of  “emission-related,” 
the  correction  of  driveability  problems 
can  often  have  an  emissions  impact. 

This  potential  for  increased  emissions  is 
heightened  when  cumulative 
recalibrations  occur  within  an  engine 
family.  Therefore,  EPA  is  requiring  that 
all  reprogramming  events  that  are 
emission-related,  as  that  term  is  defined 
above,  including  reprogramming  actions 
occurring  for  primarily  reasons  of 
drivability,  must  be  made  available  to 
independent  technicians. 

Contrary  to  comments  made  regarding 
recalibration  information  being 
proprietary,  the  Agency  beheves  that 
where  a  manufacturer  provides  such 
information  to  some  or  all  of  its  dealers, 
such  information  cannot  be  considered 
proprietary  under  section  202(m](5). 

The  Act  specifically  requires  that  any 
information  provided  directly  or 
indirectly  to  dealerships  must  also  be 
provided  to  anyone  who  services  or 
repairs  vehicles. 

Contrary  to  manufacturer  argiunents 
that  dealership  employees  don’t  receive 
recalibration  data  because  they  can’t  see 
it  due  to  the  form  in  which  it  is 
provided  to  them,  EPA  believes  that 


where  a  manufacturer  provides 
dealerships  with  machines  that  hold 
such  information  or  can  disseminate 
such  information  and  where  these 
machines  allow  dealerships  to  use  such 
information  to  repair  vehicles,  such 
information  is  being  provided  indirectly 
to  dealerships,  and  thus  must  be  made 
available  to  independent  technicians  in 
a  similar  manner. 

In  response  to  Ford’s  comment  that  it 
opposes  any  requirements  which 
mandate  that  it  make  available  all 
detailed  emissions  recalibrations,  EPA 
is  only  requiring  that  reprogramming 
capability  be  made  available,  not  direct 
calibration  codes.  As  discussed  below, 
EPA  does  believe  that  the  internal 
computer  codes  within  the  vehicle 
control  modules  are  proprietary,  as  such 
material  is  not  released  to  dealerships. 
EPA,  therefore,  is  not  requiring  direct 
disclosure  of  the  recafibration  data 
itself.  EPA  does  not  beUeve  that 
manufacturers  should  be  forced  to 
provide  improtected  proprietary 
information  directly  to  aftermarket 
technicians  merely  because  it  has 
provided  such  material  indirectly  to  its 
dealers,  especially  where  such 
information  is  provided  to  dealers  in  a 
protected  fashion,  such  that  even  the 
dealers  could  not  assess  the  underlying 
information.  Some  manufacturers  have 
gone  to  considerable  lengths  to  prevent 
direct  disclosure  of  this  information 
even  to  its  dealers;  therefore,  EPA  will 
not  require  such  information  be 
provided  directly  to  the  aftermarket. 

Rather,  EPA  is  allowing  the 
manufacturers  to  indirectly  provide  this 
data  to  independent  technicians  in  the 
same  or  similar  fashion  as  they  provide 
this  data  to  dealership  techniciems  by 
offering  independent  technicians 
reprogramming  capabilities  to  the  same 
extent  manufacturers  offer  such 
capabilities  to  their  own  dealers.  This 
vrill  help  ensrire  that  independent 
technicians  remain  competitive  with 
dealerships  as  intended  by  section 
202(m)(5). 

EPA  agrees  with  comments  from  the 
aftermarket  that,  based  on  the  language 
of  section  202(m)(5)  of  the  CAA  and  its 
legislative  history.  Congress  intended 
independent  technicians  to  have  all  the 
information  necessary  to  make 
emission-related  repairs,  including 
reprogramming  capabilities,  that  are 
available  to  dealerships  or  others. 
Congress  wanted  to  ensure  the 
continuation  of  a  competitive 
marketplace,  thereby  providing 
consumers  with  an  option  as  to  where 
to  have  their  vehicles  serviced.  In 
addition  to  the  reprogramming 
capability,  manufacturers  will  also  be 
required  to  publish  information  as  to 
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when  recalibrations  are  issued,  since 
such  information  can  impact  other 
repairs.  Also,  EPA  expects  that  some 
independent  technicians  will  not  want 
to  obtain  reprogramming  capability,  but 
will  want  to  know  when  su^  service  is 
necessary  so  that  they  can  take  vehicles 
to  the  dealerships  for  such  service  or 
refer  customers  to  seek  dealership 
service  on  their  own. 

EPA  also  agrees  with  comments 
indicating  that  there  are  significant 
practical  competitive  disadvantages  to 
the  aftermeirket  if  only  dealers  can 
reprogram  and  that,  in  the  future,  many 
vehicle  functions  may  be  controlled 
through  recalibration  data.  Also,  imless 
a  secure  means  for  the  aftermarket  to 
obtain  reprogramming  is  foimd,  a 
substantial  amount  of  maintenance  and 
repairs  could  be  channeled  to 
dealerships  who  would  have  a 
significant  information  advantage. 

The  Agency  agrees  that  manufacturers 
that  do  not  provide  reprogramming 
capabilities  to  their  dealers  through  the 
use  of  electronically  eraseable  computer 
chips  and  do  not  provide  recalibration 
information  to  other  parties  do  not  have 
to  provide  recalibration  information  or 
reprogramming  capability  to 
independent  technicians. 

The  Agency  agrees  with  the 
manufacturers  that  section  202(m)(5) 
does  not  require  manufacturers  to 
provide  calibration,  recalibration  or 
design  information  to  aftermarket  parts 
manufacturers.  The  purpose  of  this 
provision  is  to  ensure  that  independent 
technicians  have  access  to  information 
needed  to  seivice  and  repair  vehicles, 
thereby  ensuring  consumers  with 
freedom  of  choice  in  where  to  take  their 
vehicles  for  repairs.  See  Statement  of 
Senator  Gore,  136  Cong.  Rec.  S3271-2 
(March  27, 1990)  (“If  we  are  going  to 
mandate  a  new  onboard  diagnostic 
system,  we  must  give  consumers  the 
freedom  to  choose  where  they  will  go  to 
have  these  systems  maintained  and 
repaired."  [emphasis  added]) 
Manufactiuers  are  only  required  to 
provide  reprogramming  capabilities  to 
persons  who  service  and  repair  vehicles, 
i.e.,  independent  technicians.  They  are 
not  required  to  provide  recalibration 
information  to  other  parties. 

EPA  disagrees  with  the  assertion  from 
aftermarket  commenters  that  section 
202(m)(5)  is  intended  to  provide  for  the 
release  of  calibration  or  parts 
specification  information  to  parts 
manufacturers.  Nothing  in  the  language 
of  the  statute  itself  or  in  the  legislative 
history  indicates  that  Congress  was 
interested  in  assuring  access  and 
information  for  the  manufacture  of 
'  aftermarket  parts.  On  the  contrary,  the 
legislative  history  speaks  only  of  the 


need  to  ensiue  equal  access  for  vehicle 
repair  facilities.  The  language  was 
clearly  meant  to  ensure  that  such  repair 
facilities  have  equal  information  to 
make  emission-related  diagnosis  and 
repairs  as  have  the  manufacturers’ 
dealerships. 

This  is  why  the  Congress  limited  the 
coverage  of  section  208(c)  (providing 
that  trade  secrets  need  not  be  made 
available)  to  information  not  provided 
to  dealerships.  There  is  no  information 
indicating  that  imderlying  computer 
data  is  provided  to  dealerships.  In  fact, 
as  discussed  above,  manufacturers  have 
attempted  to  protect  such  information 
from  disclosure.  Though  the  language  of 
section  202(m)(5)  does  refer  to  any 
information  provided  directly  or 
indirectly  to  dealers,  EPA  does  not 
believe  that  Congress  intended  to 
require  that  information  provided  to 
dealers  only  indirectly,  and  using  seciue 
methods,  must  be  provided  directly, 
without  protection,  to  aftermarket  parts 
dealers.  The  legislative  history  clearly 
shows  that  Congress  had  no  intention  of 
requiring  the  release  of  proprietary 
information.  In  fact,  the  House  Report 
specifically  gives  as  its  reason  for  the 
trade  secrets  language  the  fact  that  “the 
computer  software  can  include  very 
sensitive  data.”  House  Report  at  306.  In 
short,  section  202(m)(5)  was  designed  to 
ensiire  information  already  in  the  pubUc 
domain  was  given  to  all  repair 
providers;  it  was  not  designed  to  expose 
manufacturers  to  the  divulgence  of  their 
most  sensitive  proprietary  information. 

Further,  EPA  has  received  no 
information  that  this  information  is  * 
needed  by  repair  personnel  to  repair 
vehicles.  There  has  been  no  information 
showing  that  repair  personnel  need  to 
see  underlying  computer  codes  in  order 
to  fix  vehicles.  This  is  evidenced  by  the 
fact  that  there  have  been  many 
comments  indicating  that  service  people 
have  no  use  for  such  imderlying 
information  and  would  likely  not  know 
how  to  use  it  if  they  had  access  to  it. 

Aftermarket  parts  manufacturers 
commented  that  engine  calibration 
information  is  required  for  the  effective 
production  and  testing  of  replacement 
parts  to  ensure  that  they  will  meet  the 
exacting  needs  of  both  current  and 
future  engines.  Even  presuming  that  this 
allegation  is  true,  this  regulation  does 
not  prevent  parts  manufacturers  from 
obtaining  such  information.  Parts 
manufacturers  can  enter  into  any 
number  of  special  arrangements  with 
the  manufacturers  to  obtain  the  desired 
information.  Further,  parts 
manufacturers  will  be  able  to  make  parts 
in  the  same  manner  as  they  always 
have. 


Parts  manufacturers  have  been 
making  such  parts  for  many  years,  even 
as  vehicles  have  become  more  and  more 
complicated.  Though  the  introduction 
of  OBD  will  continue  the  trend  of 
making  cars  more  complex  and, 
therefore,  require  manufacturers  and 
aftermarket  parts  manufacturers  to  meet 
more  exacting  standards,  it  does  not 
require  a  new  regime  for  providing 
information  for  the  manufacture  of 
replacement  parts.  Nor  does  section 
202(m)(5)  require  such  a  new  regime. 

Vehicle  manufacturers  expend 
substantial  resources  to  develop  these 
intricate  programs.  Manufacturers  may 
be  justified  in  their  hesitance  to  allow 
such  information  to  be  freely 
distributed,  especially  without  proper 
arrangements.  Congress  could  have 
extended  the  reach  of  section  202(m)(5) 
to  include  parts  manufacturers.  It  did 
not.  Given  the  fact  that  aftermarket  parts 
manufacturers  appear  to  need 
information  of  a  more  proprietary  nature 
than  that  of  aftermarket  repair 
personnel,  it  appears  that  EPA  would  be 
going  beyond  Congressional  intent  in 
requiring  that  such  information  be 
provided. 

Moreover,  SEMA  states  that  the 
aftermeuket  industry  needs  underlying 
recalibration  information  to  be  capable 
of  modifying  existing  programs  on 
vehicle  computer  chips.  It  is  just  these 
changes  to  computer  calibrations  that 
trouble  manufacturers  and  also  trouble 
EPA.  Where  a  single  entity,  the 
manufacturer,  is  responsible  for 
programming  and  updating  the  vehicle 
computer,  it  is  relatively  easy  to 
determine  which  computer  calibration 
is  on,  or  should  be  on,  a  vehicle. 
Manufacturers  go  through  a  rigorous 
mandatory  certification  process  to 
assure  EPA  of  emission  compliance  of 
their  various  calibrations  over  the  useful 
life  of  their  vehicles.  When  various  part 
manufacturers  are  changing  calibrations 
to  meet  the  needs  of  their  parts,  then  it 
is  more  difficult  to  determine  what  the 
proper  calibration  of  the  vehicle  should 
be.  Moreover,  if  a  subsequent  repair 
person  repairs  the  same  vehicle  using 
the  instructions  generally  appropriate 
for  such  a  vehicle,  such  a  subsequent 
repair  may  result  in  unintended 
consequences  that  could  impair  the 
emissions  (or  drivability)  performance 
of  the  vehicle,  especially  if  the  new 
aftermarket  calibration  is  not  made 
obvious  to  the  subsequent  rep&ir  person. 
Also,  such  aftermarket  recahbrations 
may  prevent  the  m^ufacturer  from 
instituting  later  recalibrations  on  the 
vehicle,  because  the  newest 
manufacturer  recalibration  may  be 
inconsistent  with  the  aftermarket  part. 
Finally,  such  aftermarket  recalibrations 
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could  possibly  constitute  tampering, 
depending  on  the  emissions  result  of  the 
recalibration.  (This  is  also  true  for 
manufacturer  recalibrations;  however,  if 
manufacturers  are  the  only  parties 
issuing  recalibrations,  such  problems 
are  easier  to  enforce.)  This  is  not  to  say 
that  EPA  intends  on  preventing  such 
aftermarket  recalibrations  or  even 
manufacturer  recalibrations.  However,  if 
EPA’s  concerns  regarding  the  emissions 
result  of  such  recalibrations  increase  as 
it  receives  further  data  on  the  subject, 
EPA  may  determine  that  certain  steps 
must  be  taken  (possibly  in  the  form  of 
a  mandatory  certification  program)  to 
ensure  that  recalibrations  are  consistent 
with  the  Act  and  to  preserve  emission 
performance  of  vehicles. 

One  of  the  more  frequently  cited 
comments  by  the  meuiufactiuers  was 
that  reprogramming  should  be  restricted 
to  dealerships  for  reasons  of  security. 
However,  EPA  received  no  evidence 
that  tampering  is  necessarily  less  likely 
to  occur  if  reprogramming  is  limited  to 
dealership  employees,  which  according 
to  NADA  constitute  more  than  one 
milUon  individuals  (including  one-third 
of  all  technicians)  at  over  23,000 
dealerships  nationwide. 

The  Agency  believes  that  if  the 
appropriate  security  measures  are 
instituted  for  reprogramming,  the  risk  of 
tampering  would  be  virtually  the  same 
for  independent  technicians  and 
dealership  employees. 

EPA  questions  manufacturer 
comments  to  the  effect  that  they  can 
ensure  the  security  of  recalibration 
information  as  long  as  it  is  provided 
only  to  dealerships.  The  manufactiuers 
failed  to  provide  any  data  from  prior 
actions  against  dealerships  to 
substantiate  the  assertion  that 
manufacturers  can  prevent  their 
dealerships  from  engaging  in  undesired 
activities.  Also,  EPA  is  not  forbidding 
manufacturers  from  using  contractual 
and  other  arrangements  to  protect 
against  inappropriate  use  of  the  ^ 
reprogramming  equipment. 

^A  is  encouraged  that  the 
aftermarket  industry  recognizes  that  as  a 
result  of  providing  independent 
technicians  with  reprogramming 
capabilities  there  is  some  concern  over 
the  potential  for  tampering.  EPA  also 
appreciates  the  many  suggestions  made 
by  the  aftermarket  to  reduce  the 
potential  for  tampering.  However,  EPA 
believes  that  manufacturers  should  be 
allowed  to  develop  and  implement  the 
systems  which  they  beUeve  are  most 
secure,  such  as  encryption  systems, 
taking  into  consideration  the  amount  of 
reprogramming  they  perform  and 
available  technology.  If  EPA 
subsequently  determines  that  security 


and  tampering  concerns  develop  into  a 
problem  due  to  the  release  of  this 
information,  EPA  may  require  other 
measures  to  limit  tampering  and  to 
prevent  emissions  increases. 

EPA  disagrees  with  conunents 
regarding  the  inability  of  independent 
technicians  to  correctly  perform 
reprogramming.  First,  the  new 
electronic  systems  are  too  complex  for 
independent  or  any  other  technicians  to 
indiscriminately  alter.  Second,  based  on 
EPA  observations,  reprogramming 
according  to  manufacturer  instructions 
is  not  a  difficult  task.  Procedures  could 
be  easily  detailed  in  manufacturer  repair 
manuals  as  they  typically  are  for  other 
repairs.  Therefore,  any  training  need  to 
perform  reprogramming  should  be 
minimal.  If  manufacturers  believe  that 
extra  training  is  necessary  prior  to 
technicians  performing  reprogramming, 
then  they  should  make  available 
whatever  training  materials  they  believe 
are  necessary  to  ensure  that 
independent  technicians  can  properly 
perform  reprogramming. 

EPA  believes  that  manufactiu«r 
concerns  over  warranty  and  recall 
responsibilities  for  vehicles  that  might 
be  recalibrated  improperly  by 
independent  technicians  are  unfoimded. 
Manufacturers  will  be  in  control  of  the 
process  by  which  reprogramming  is 
provided.  In  addition,  as  discussed 
earlier,  the  task  of  reprogramming  is  not 
difficult. 

EPA  believes  that  any  increasing 
danger  of  undetectable  tampering  would 
be  more  a  result  of  the  proliferation  of 
reprogrammable  computer  chips  than  it 
is  a  result  of  who  repairs  vehicles.  The 
proliferation  of  reprogrammable 
computer  chips  is  in  the  control  of  the 
manufacturers  who  can  elect  not  to  use 
reprogramable  chips  or  who  can  provide 
many  other  safeguards  short  of  a 
permanent  bar  against  reprogramming 
by  aftermarket  technicians.  This 
possibility  of  increased  tampering  may 
also  provide  an  incentive  for 
manufactmrers  to  minimize  the  amoimt 
of  manufacturer-ordered  reprogramming 
that  occvus. 

In  addition,  EPA  never  indicated  that 
manufacturers  would  be  responsible  for 
reimbursing  owners  or  independent 
technicians  for  reprogramming 
performed  outside  a  dealership.  EPA 
also  has  a  difficult  time  understanding 
how  allowing  independent  technicians 
to  perform  reprogramming 
recommended  by  the  manufacturer 
would  be  a  disincentive  for  owners  to 
seek  future  emission-related  repairs, 
since  almost  all  manufacturer 
commenters  indicated  that  such  repairs 
occur  during  the  warranty  period  and 


are,  therefore,  likely  to  be  performed  by 
dealerships. 

EPA  believes  that  GM’s  comments 
mis-state  the  competitiveness  concerns 
of  a  level  playing  field  expressed  by 
Congress.  With  the  advent  of  eraseable 
computer  chips,  dealers  can  perform 
reprogramming  in  minutes,  while 
independent  technicians,  if  forced  to 
return  a  vehicle  or  its  module  to  a  dealer 
for  reprogramming,  would  be  at  a 
significant  time  and  cost  disadvantage. 
According  to  one  manufacturer,  it  is 
difficult  to  predict  how  long  an 
independent  technician  would  have  to 
wait  at  a  dealership  to  have  a 
reprogramming  event  performed  on  a 
vehicle  brought  in  by  the  independent 
technician.  The  manufactiu«r  indicated 
that  an  independent  technician  might 
have  to  wait  four  to  five  days. 

EPA  agrees  with  the  aftermarket 
commenters  that  forcing  independent 
technicians  to  retimi  computers  to 
dealers  for  reprogramming  requires 
excessive  manpower,  would  result  in 
loss  of  income  due  to  delays,  is  onerous 
and  unnecessary.  In  addition,  the 
Agency  beUeves  that  requiring 
independent  technicians  to  do  so  does 
not  constitute  access  to  repair 
information  as  conceived  by  Congress  in 
section  202(m)(5)  of  the  CAA. 

EPA  agrees  with  the  example 
provided  by  an  aftermarket  commenter 
regarding  one  of  the  differences  to 
independent  technicians  as  to  the 
difference  between  replaceable 
computer  chips  and  eraseable  computer 
chips  and  any  requirement  that 
independent  technicians  return  an 
electronic  control  module  (ECM)  to  a 
dealer  for  reprogramming.  Where  an 
independent  facility  buys  a  computer 
chip  from  a  dealer,  the  vehicle  remains 
operable  while  the  repair  facility 
searches  for  the  part,  orders  the  part, 
and  transports  the  part.  However,  if  an 
independent  facility  would  have  to 
remove  the  computer  firam  a  vehicle  and 
take  it  to  an  authorized  dealer  to  have 
it  reprogrammed,  the  affected  vehicle  is 
not  operable.  Even  ignoring  the 
potential  for  lack  of  cooperation  by  a 
dealership  to  provide  reprogramming, 
the  cost  to  independent  technicians  and 
the  inconvenience  to  their  customers 
could  be  substantial. 

There  is  also  concern,  as  expressed  by 
ETI  and  others  about  the  damage  that 
could  result  from  transporting  exposed 
electronic  parts,  which  cu«  very 
sensitive  to  static  electricity,  physical 
damage,  and  fluids,  including  water.  As 
ETI  noted,  a  computer  module  that 
starts  out  needing  only  a  reprogramming 
service  may  need  replacement  simply 
because  it  was  transported  to  a  dealer 
and  damaged  along  the  way. 
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EPA  Decision:  EPA  has  determined 
that  recaUbrations  are  information 
covered  under  section  202(m)(5)  if  they 
are  provided  to  dealerships  to 
reprogram  vehicles.  EPA  recognizes  that 
this  information  is  not  visible  to  the 
dealerships  and  is  provided  for  the 
purpose  of  allowing  dealers  to  perform 
reprogranuning.  EPA  beheves  that 
allowing  manufacturers  to  provide 
similar  reprogramming  capabiUties  to 
independent  technicians  (and  not  the 
recaUbrations  themselves)  comports 
with  the  language  and  intent  of  section 
202(m)(5). 

Effective  December  1, 1997, 
manufactiuers  are  required  to: 

(1)  make  available  to  independent 
technicians  all  emission-related 
reprogramming  events  (including 
driveabiUty  reprogramming  events  that 
may  affect  emissions)  that  were  issued 
prior  to  December  1, 1997,  by 
manufacturers  and  made  available  to 
dealerships  for  MYs  1994  through  1997; 
and 

(2)  for  reprogramming  events  that  are 
issued  on  or  after  December  1, 1997, 
make  available  to  independent 
technicians  all  emission-related 
reprogramming  events  (including 
driveabiUty  reprogranuning  events  that 
may  aftect  emissions)  issued  by 
manufacturers  for  1994  and  later  MY 
vehicles  at  the  same  time  they  are  made 
available  to  dealerships. 

For  each  MY,  reprogranuning  need 
not  be  provided  for  recaUbrations 
performed  prior  to  vehicles  entering  the 
stream  of  conunerce  (i.e.,  sale  to  first 
purchaser). 

If  a  manufacturer  can  demonstrate,  to 
the  satisfaction  of  the  Administrator, 
that  hardware  would  have  to  be 
retroactively  installed  on  vehicles  to 
meet  security  measiues  implemented  by 
the  manufactiuer,  the  manufactiuer  may 
request  a  waiver  from  the 
reprogramming  requirements  for  model 
years  1994  through  1996. 

EPA  is  providing  memufactmrers  imtil 
December  1, 1997,  to  adopt  and 
implement  seciuity  measures,  such  as 
encryption  or  other  measures,  that 
address  tampering  concerns  and 
concerns  regarding  proprietary 
information.  This  leadtime  will  also 
allow  manufacturers  to  work  out 
logistical  issues  related  to  making 
reprogramming  available  to  the 
potentially  large  munbers  of 
independent  faciUties  that  may  be  * 
interested  in  receiving  this  capability. 
Though  EPA  is  allowing  security 
measures  to  be  implemented  by 
manufactiuers,  such  measiues  are  not 
being  required  by  these  regulations.  EPA 
beUeves  that  manufactiuers  are  best  able 
to  determine  the  extent  to  which  the 


release  of  this  information  will  endanger 
the  proprietary  natiue  of  the  underlying 
information  and/or  potentially  lead  to 
tampering. 

Any  method  adopted  by  a 
manufacturer  by  which  reprogramming 
will  be  made  available  to  independent 
technicians  cannot  impose  a  significant 
biuden  on  independent  technicians 
beyond  that  experienced  by  dealerships. 
For  example,  manufacturers  can  sell 
reprogramming  tools  directly  to 
independent  technicians  or  enter  into 
agreements  with  aftermarket  tool 
companies  whereby  the  manufacturers 
provide  the  tool  companies  with  the 
information  necessary  to  build 
reprogramming  tools.  In  conjunction 
with  one  of  these  options, 
manufactiuers  could  transmit 
reprogramming  events  directly  to 
independent  technicians  by  modem 
firom  a  main  firame  or  provide  them  with 
CD  ROMs.  The  use  of  a  main  fi'ame  to 
make  reprogramming  available  would 
enable  manufacturers  to  monitor  certain 
data,  such  as  who  is  performing 
reprogramming  and  the  type  of 
reprogramming  that  is  being  requested. 
In  formulating  its  method  of  m^ng 
reprogramming  available  to 
independent  technicians,  a 
manufacturer  may  request  to  meet  with 
EPA  to  discuss  whether  the  method 
comports  with  the  requirements  of  this 
rule.  In  the  context  of  avoiding  a 
significant  burden  on  independent 
technicians,  EPA  notes  that  a 
manufacturer  reprogramming-only  tool 
should  be  compatible  with  generic 
portable  computers  (PCs),  or  other 
technology  in  widespread  use  in  the 
future,  so  that  independent  technicians 
are  not  required  to  purchase  numerous 
types  of  PCs  to  access  each 
manufacturer’s  reprogramming  tools. 

EPA  is  concerned  that  there  may  be  a 
risk  of  increased  tampering  with  the 
OBD  system  once  it  is  integrated  with 
the  I/M  test.  However,  EPA  believes  that 
the  manufacturers  have  sufficient 
incentives  to  adopt  measures  that 
maximize  security  and  protect  the  OBD 
system  from  tampering.  At  this  time, 
therefore,  EPA  is  not  requiring  that 
manufacturers  adopt  security  measures. 
If  there  is  evidence  of  tampering  that 
can’t  be  prevented  through  EPA’s 
enforcement  authority,  EPA  may  find  it 
necessary  to  promulgate  more  stringent 
regulations  to  ensure  that  the  integrity 
of  OBD  systems  is  maintained.  Such 
regulations  could  include  vfirious 
options,  such  as  mandatory  aftermarket 
parts  certification,  banning  eraseable 
computer  chips,  or  security  measures. 


K.  Regulatory  Flexibility  Analysis 

Summary  of  Proposal:  The  Regulatory 
Flexibility  Act  of  1980  requires  Federal 
agencies  to  identify  potentially  adverse 
impacts  of  Federal  regulations  upon 
small  entities.  In  instances  where 
significant  impacts  are  possible  on  a 
substantial  number  of  these  entities, 
agencies  are  required  to  perform  a 
Regulatory  Analysis.  EPA  has 
determined  that  the  regulations 
finalized  today  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  This 
regulation  will  primarily  affect 
manufacturers  of  motor  vehicles  and 
motor  vehicle  engines,  a  group  which 
does  not  contain  a  substantial  number  of 
small  entities. 

Summary  of  Comments:  Chrysler 
commented  that  EPA’s  conclusion  that 
an  RIA  is  not  required  is  fatally  flawed. 
Chrysler  asserted  that  the  proposed 
regulations  will  impact  over  twenty 
thousand  small  businesses,  i.e.,  dealers, 
through  major  effects  on  their  fiiture 
business  and  profitability.  Chrysler 
stated  that  dealerships  carry  costs  emd 
overhead  which  are  not  faced  by 
aftermarket  repair  shops.  Chrysler 
believes  that  any  regulation  which 
diminishes  the  ability  of  dealerships  to 
effectively  compete,  by  lessening  their 
ability  to  meet  costs  imposed  by  the 
nature  of  the  business,  clearly 
constitutes  a  significant  impact  on  those 
businesses,  required  to  be  assessed  by 
the  Administrator  by  law. 

NADA  also  commented  that  EPA’s 
regulatory  impact  analysis  appears  to 
have  failed  to  take  into  account  the 
significant  potential  impact  its  proposed 
regulations  will  have  on  franchised 
dealership  service  operations.  NADA 
asserted  that  several  provisions  in  the 
proposed  rule  will  result  in  potentially 
costly  anti-competitive  impacts  on 
dealerships.  NADA  stated  its  member 
dealerships  are  very  concerned  that  the 
EPA  proposal  will  serve  to  undermine 
the  franchise  relationship  that  exists 
between  dealers  and  manufacturers.  The 
proposal  as  written  threatens  the  huge 
investments  NADA  dealerships  have 
made  in  equipment,  technician  training, 
and  information  systems  by  putting 
dealers  at  a  competitive  disadvantage 
with  those  segments  of  the  vehicle 
maintenance  industry  who  have  not 
made  similar  investments.  As  required 
by  the  Regulatory  Flexibility  Act,  NADA 
argued  it  is  incumbent  upon  EPA  to 
consider  these  impacts  during  the 
development  of  its  final  OBD  rule. 
NADA  subniitted  that  this  is  of 
particular  importance  considering  the 
currently  dire  economic  condition  of  a 
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large  number  of  franchised  dealerships 
across  the  country. 

Analysis  of  Comments:  This 
rulemaking  directly  affects  only  vehicle 
manufacturers,  which  are  not  small 
businesses.  Therefore,  no  regulatory 
flexibility  analysis  is  necessary.  The 
secondary  effects  that  these  regulations 
may  have  on  particular  smaller 
businesses  (i.e.,  dealerships),  which 
would  not  be  increases  in  burden,  but 
loss  of  sole  access  to  information, 
should  be  minor.  Moreover,  these 
regulations  generally  maintains  the 
status  quo  that  currently  exists  between 
dealerships  and  independent 
technicians.  Today’s  regulations  should 
not  greatly  affect  dealerships  or 
independent  technicians,  since  the  vast 
majority  of  the  emission-related 
information  required  by  this  rule  has, 
according  to  commenters,  long  been 
provided  voluntarily  by  the 
manufactiuers.  In  its  comments 
submitted  August  13, 1993,  Association 
of  International  Automobile 
Manufacturers,  Inc.  (AIAM),  for 
example,  stated  that  in  spite  of  the  fact 
that  there  have  been  no  requirements 
mandating  the  availability  of  service 
information,  nearly  all  manufacturers 
have  made  information  readily 
available.  According  to  AIAM,  the 
aftermarket  asserts  such  information  is 
not  available,  because  they  are 
imwilling  to  pay  the  fair  cost  of  the 
information. 

Other  small  businesses  (i.e., 
independent  technicians]  are  also  not 
directly  regulated  by  this  rulemaking. 
Moreover,  according  to  the  statements  of 
many  commenters,  any  secondary 
effects  from  these  regulations  are  likely 
to  be  minor,  as  much  of  the  information 
required  to  be  made  available  under  this 
rulemaking  is,  according  to  the 
commenters,  already  available  to  the 
aftermarket. 

Aftermarket  parts  manufacturers, 
whose  products  are  not  covered  by  the 
information  availability  requirements  of 
section  202(m)(5),  will  be  in  the  same 
position  following  the  effective  date  of 
this  rule  as  they  were  before  the 
effective  date.  They  will  be  able  to 
design,  develop  and  manufacture  parts 
as  before  or  they  can  enter  into 
agreements  with  the  manufacturers  to 
purchase  design  specifications. 

EPA  Decision:  A  regulatory  flexibility 
analysis  is  not  required,  since  there  is 
no  significant  impact  on  affected 
entities. 

V.  Administrative  Requirements 

A.  Administrative  Designation 

Under  Executive  Order  12866,  [58 
Federal  Register  51,735  (October  4, 


1993)]  the  Agency  must  determine 
whether  the  regulatory  action  is 
“significant”  and  therefore  subject  to 
OMB  review  and  the  requirements  of 
the  Executive  Order.  The  Order  defines 
“significant  regulatory  action”  as  one 
that  is  likely  to  result  in  a  rule  that  may: 

(1)  have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
commimities; 

(2)  create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or, 

(4J  raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President’s  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866,  OMB  has  notified  EPA 
that  it  considers  this  a  “significant 
regulatory  action”  within  the  meaning 
of  the  Executive  order.  EPA  has 
submitted  this  action  to  OMB  for 
review.  Changes  made  in  response  to 
OMB  suggestions  or  recommendations 
will  be  documented  in  the  public 
record. 

B.  Impact  on  Small  Entities 

The  Regulatory  Flexibility  Act  of  1980 
requires  Federal  agencies  to  identify 
potentially  adverse  impacts  of  Federal 
regulations  upon  small  entities.  In 
instances  where  significant  impacts  are 
possible  on  a  substantial  numl^r  of 
these  entities,  agencies  are  required  to 
perform  a  Regulatory  Flexibility 
Analysis.  EPA  has  determined  that  the 
regulations  finalized  today  will  not  have 
a  significant  impact  on  a  substantial 
number  of  small  entities.  This 
regulation  will  also  positively  affect 
independent  repair  shops  and 
mechanics.  The  standardization 
requirements  contained  in  these 
regulations  will  enhance  the  ability  of 
independent  mechanics  to  diagnosis 
and  repair  malfunctions. 

Therefore,  as  required  imder  section 
605  of  the  Regulatory  Flexibility  Act,  5 
U.S.C.  601  et  seq.  I  certify  that  this 
regulation  does  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities. 

C.  Unfunded  Mandates  Act 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
(“Unfunded  Mandates  Act”),  signed 
into  law  on  March  22, 1995,  EPA  must 


prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  expenditure  by  State, 
local,  and  tribal  governments,  in  the 
aggregate;  or  by  the  private  sector,  of 
$100  million  or  more.  Under  Section 
205,  EPA  must  select  the  most  cost- 
effective  and  least  biurdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquely  impacted  by  the  rule. 

EPA  nas  determined  that  the  action 
promulgated  today  does  not  include  a 
Federal  mandate  &at  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  Therefore,  the 
requirements  of  the  Unfunded  Mandates 
Act  do  not  apply  to  this  action. 

D.  Electronic  Copies  of  Rulemaking 
Documents 

Electronic  copies  of  the  preamble  and 
the  regulatory  text  of  this  direct  final 
rulemaking  are  available  on  the  Office  of 
Air  Quality  Planning  and  Standards 
(OAQPS)  Technology  Transfer  Network 
Bulletin  Board  System  (TTNBBS). 
Instructions  for  accessing  TTNBBS  and 
downloading  the  relevant  files  are 
described  below. 

TTNBBS  can  be  accessed  using  a  dial- 
in  telephone  line  (919)  541-5742  and  a 
1200,  2400,  or  9600  bps  modem 
(equipment  up  to  14.4  Kbps  can  be 
accommodated).  The  parity  of  the 
modem  should  be  set  to  N  or  none,  the 
data  bits  to  8,  and  the  stop  bits  to  1. 
When  first  signing  on  the  bulletin  board, 
the  user  will  be  required  to  answer  some 
basic  informational  questions  to  register 
into  the  system.  After  registering, 
proceed  through  the  following  options 
from  a  series  of  menus: 

(T)  Gateway  to  TTN  Technical  Areas 
(Bulletin  Boards) 

(M)  QMS 

(K)  Rulemaking  and  Reporting 

At  this  point,  the  system  will  list  all 
available  files  in  the  chosen  category  in 
chronological  order  with  brief 
descriptions.  File  information  can  be 
obtained  from  the  “READ.ME”  file.  To 
download  a  file,  the  user  needs  to 
choose  a  file  transfer  protocol 
appropriate  for  the  user’s  computer  from 
the  options  listed  on  the  terminal. 

TTNBBS  is  available  24  hours  a  day, 

7  days  a  week  except  Monday  morning 
from  8-12  Eastern  Time,  when  the 
system  is  down  for  maintenance  and 
backup.  For  help  in  accessing  the 
system,  call  the  systems  operator  at 
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(919)  541-5384  in  Research  Triangle 
Park,  North  Carolina,  diuing  normal 
business  hours  Eastern  Time. 

E.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  rule  have  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  the  Paperwork 
Reduction  Act,  44  U.S.C.  3501  et  seq.  . 
and  have  been  assigned  control  number 
2060-0104. 

Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden  to 
Chief,  Information  Policy  Branch;  EPA; 
401  M  St.,  S.W.  (Mail  Code  2136); 
Washington,  DC  20460;  and  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Washington,  DC  20503,  marked 
“Attention:  Desk  Officer  for  EPA.”  . 

F.  Display  of  OMB  Control  Numbers 

EPA  is  also  amending  the  table  of 
cvurently  approved  information 
collection  request  (ICR)  control  numbers 
issued  by  OMB  for  various  regulations. 
This  amendment  updates  the  table  to 
accurately  display  those  information 
requirements  contained  in  this  final 
rule.  This  display  of  the  OMB  control 
number  and  its  subsequent  codification 
in  the  Code  of  Federal  Regulations 
satisfies  the  requirements  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.)  and  OMB’s  implementing 
relations  at  5  CFR  part  1320. 

^e  ICR  was  previously  subject  to 
public  notice  and  comment  prior  to 
OMB  approval.  As  a  result,  ^A  finds 
that  there  is  “good  cause”  imder  section 
553(b)(B)  of  the  Administrative 
Prorodme  Act  (5  U.S.C.  553|b)(B))  to 
amend  this  table  without  prior  notice 
and  comment.  Due  to  the  technical 
nature  of  the  table,  further  notice  and 
comment  would  be  imnecessary.  For  the 
same  reasons,  EPA  also  finds  that  there 
is  good  cause  mder  5  U.S.C.  553(d)(3). 

VI.  Authority 

Statutory  authority  for  the  proposed 
emission  standards  is  provided  % 
sections  202(a),  202(m),  208(c),  301(a), 
and  307(d)  of  the  Clean  Air  Act,  as 
amended,  42  U.S.C.  7521(a),  7521(m), 
7542(c),  7601(a),  and  7607(d). 

List  of  Subjects 
40  CFR  Part  9 

Reporting  and  recordkeeping 
requirements. 

40  CFR  Part  86 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control.  Motor  vehicle 


pollution.  Motor  vehicles.  Reporting 
and  recordkeeping  requirements. 

Dated;  July  25, 1995. 

Carol  M.  Browner, 

Administrator. 

For  the  reasons  set  out  in  the 
preamble,  40  CFR  chapter  I  is  amended 
as  follows: 

PART  9— OMB  APPROVALS  UNDER 
THE  PAPERWORK  REDUCTION  ACT 

1.  The  authority  citation  for  part  9 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  135  etseq.,  136-136y; 
15  U.S.C.  2001,  2003,  2005,  2006,  2601-2671; 
21  U.S.C.  331),  346a,  348;  31  U.S.C  9701;  33 
U.S.C.  1251  et  seq.,  1311, 1313d,  1314, 1321, 
1326, 1330, 1344(d)  and  (e),  1361;  E.O. 

11735,  38  FR  21243,  3  CFR,  1971-1975 
Comp.  p.  973;  42  U.S.C.  241,  242b,  243,  246, 
300f,  300g,  300g-l,  300g-2,  300g-3,  300g-4, 
300g-5,  300g-6,  300j-l,  300j-2,  300j-3,  300j-4, 
300j-9, 1857  etseq.,  6901-6992k,  7401- 
7671q,  7542,  9601-9657, 11023, 11048. 

2.  Section  9.1  is  amended  by  adding 
a  new  entry  to  the  table  under  the 
indicated  heading  in  nmnerical  order  to 
read  as  follows: 

§  9.1  OMB  approvals  under  the  Paperwork 
Reduction  Act 


40  CFR  citation 


OMB  control  No. 


Control  of  Air  Pollution  From  New  and  In-Use 
Motor  Vehicles  arxi  New  and  In-Use  Motor 
Vehicle  Engines:  Certification  and  Test 
Procedures 


86.094-38 


2060-0104 


PART  86— CONTROL  OF  AIR 
POLLUTION  FROM  NEW  AND  IN-USE 
MOTOR  VEHICLES  AND  NEW  AND  IN- 
USE  MOTOR  VEHICLE  ENGINES: 
CERTIFICATION  AND  TEST 
PROCEDURES 

3.  The  authority  citation  for  part  86 
continues  to  read  as  follows: 

Authority:  Secs.  202,  203,  205,  206,  207, 
208,  215,  216,  and  301(a),  Clean  Air  Act,  as 
amended  (42  U.S.C.  7521,  7522,  7524,  7525, 
7541,  7542,  7549,  7550,  7552,  and  7601(a)). 

4.  Section  86.094-2  is  amended  by 
adding  definitions  for  “Bi-directional 
control”,  “Data  stretun  information”, 
“Enhanced  service  and  repair 
information”,  “Generic  service  and 
repair  information,”  “Indirect 
information”,  and  “Intermediary”,  in 
alphabetical  order,  to  read  as  follows: 


§86.094-2  Definitions. 
***** 

Bi-directional  control  means  the 
capability  of  a  diagnostic  tool  to  send 
messages  on  the  data  bus  that 
temporarily  overrides  the  module’s 
control  over  a  sensor  or  actuator  and 
gives  control  to  the  diagnostic  tool 
operator.  Bi-directional  controls  do  not 
create  permanent  changes  to  engine  or 
component  calibrations. 

Data  stream  information  means 
information  (i.e.,  messages  and 
parameters)  originated  within  the 
vehicle  by  a  module  or  intelligent 
sensors  (i.e.,  a  sensor  that  contains  and 
is  controlled  by  its  ovm  module)  and 
transmitted  between  a  network  of 
modules  and/or  intelligent  sensors 
connected  in  parallel  with  either  one  or 
two  communication  wires.  The 
information  is  broadcast  over  the 
commimication  wires  for  use  by  other 
modules  (e.g.,  chassis,  transmission, 
etc.)  to  conduct  normal  vehicle 
operation  or  for  use  by  diagnostic  tools. 
Data  stream  information  does  not 
include  engine  calibration  related 
information. 

*  *  *  *  *  /  : 

Enhanced  service  and  repair 
information  means  information  which  is 
specific  for  an  original  equipment 
manufactmer’s  brand  of  tools  and 
equipment. 

***** 

Generic  service  and  repair 
information  means  information  which  is 
not  specific  for  an  original  equipment 
manufacturer’s  brand  of  tools  and 
equipment. 

***** 

Indirect  information  means  any 
information  that  is  not  specifically 
contained  in  the  service  literature,  but  is 
contained  in  items  such  as  tools  or 
equipment  provided  to  fianchised 
dealers  (or  others). 

Intermediary  means  any  individual  or 
entity,  other  than  an  original  equipment 
manufacturer,  which  provides  service  or 
equipment  to  automotive  technicians. 
***** 

5.  A  new  §  86.094-38  is  added  to  read 
as  follows: 

§86.094-38  Maintenance  Instructions. 

(a)-(f)  [Reserved] 

(g)  Emission  control  diagnostic 
service  information: 

(1)  Manufacturers  shall  furnish  or 
cause  to  be  furnished  to  any  person 
engaged  in  the  repairing  or  servicing  of 
motor  vehicles  or  motor  vehicle  engines, 
or  the  Administrator  upon  request,  any 
and  all  information  needed  to  make  use 
of  the  on-board  diagnostic  system  and 
such  other  information,  including 
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instructions  for  making  emission-related 
diagnosis  and  repairs,  including,  but  not 
limited  to,  service  manuals,  technical 
service  bulletins,  recall  service 
information,  data  stream  information, 
bi-directional  control  information,  and 
training  information,  unless  such 
information  is  protected  by  section 
208(c)  as  a  trade  secret.  No  such 
information  may  be  withheld  under 
section  208(c)  of  the  Act  if  that 
information  is  provided  (directly  or 
indirectly)  by  the  manufacturer  to 
franchised  dealers  or  other  persons 
engaged  in  the  repair,  diagnosing,  or 
servicing  of  motor  vehicles  or  motor 
vehicle  engines. 

(2)  Emission-related  information 
includes,  but  is  not  limited  to: 

(i)  Information  regarding  any  system, 
component  or  part  of  a  vehicle  that 
controls  emissions  and  any  system, 
components  and/or  parts  associated 
with  the  powertrain  system,  including, 
but  not  limited  to,  the  fuel  system  and 
ignition  system; 

(ii)  Information  for  any  system, 
component,  or  part  that  is  likely  to 
impact  emissions,  such  as  transmission 
systems;  and 

(iii)  Any  other  information  specified 
by  the  Administrator  to  be  relevant  for 
the  diagnosis  and  repair  of  em  emission 
failure  found  throu^  the  Inspection 
and  Maintenance  program,  after  such 
finding  has  been  commimicated  to  the 
affected  manufacturer(s). 

(3)  All  information  required  to  be 
made  available  by  this  section  shall  be 
made  available  to  persons  referred  to  in 
this  section  at  a  fair  and  reasonable 
price,  as  determined  by  the 
Administrator.  In  reaching  a  decision, 
the  Administrator  shall  consider  all 
relevant  factors,  including,  but  not 
limited  to,  the  cost  to  the  manufacturer 
of  preparing  and/or  providing  the 
information,  the  type  of  information,  the 
format  in  which  it  is  provided,  the  price 
charged  by  other  manufactiuers  for 
similar  information,  the  differences  that 
exist  among  manufacturers  (e.g.,  the  size 
of  the  manufacturer),  the  quantity  of 
material  contained  in  a  publication,  the 
detail  of  the  information,  the  cost  of  the 
information  prior  to  the  effective  date  of 
this  section,  volmne  discounts,  and 
inflation. 

(4)  Any  information  which  is  not 
provided  at  a  fair  and  reasonable  price 
shall  be  considered  imavailable. 

(5)  By  December  7, 1995,  each 
manufacturer  shall  provide  in  a  manner 
specified  in  paragraph  (g)(9)  of  this 
section  an  index  of  the  information 
required  to  be  made  available  by  this 
section  for  1994  and  later  model  year 
vehicles  which  have  been  offered  for 
sale;  this,  requirement  does  not  apply  to 


indirect  information,  including  the 
information  specified  in  paragraph 
(g)(10)  of  this  section.  This  index  shall: 

(i)  Be  updated  on  the  first  and  third 
Monday  of  each  month; 

(ii)  Provide  titles  that  either 
adequately  describes  the  contents  of  the 
dociunent  to  which  it  refers  or  provides 
a  brief  description  of  the  information 
contained  in  that  document;  and 

(iii)  Provide  the  cost  of  information 
and  where  it  can  be  obtained. 

(6)  For  vehicle  models  introduced 
more  than  four  months  after  the 
effective  date  of  this  section, 
manufactmers  shall  make  the 
information  required  imder  this  section 
available  to  persons  specified  in 
paragraph  (g)(1)  of  this  section  at  the 
same  time  it  is  made  available  to 
dealerships,  except  as  otherwise 
specified  in  this  section. 

(7)  Each  manufacturer  shall  maintain 
the  index  of  information  specified  in 
paragraph  (g)(5)  of  this  section  on 
FedWorld  or  other  database  designated 
by  the  Administrator.  Manufacturers 
shall  inform  persons  specified  in 
paragraph  (g)(1)  of  this  section  about  the 
availability  of  the  index  in  a  manner 
prescribed  by  the  Administrator. 

(8)  Each  manufacturer  shall  be 
responsible  for  paying  its  pro  rata  share 
of  any  costs  associated  with  establishing 
and  maintaining  the  index  of  emission- 
related  service  and  repair  information 
provided  for  in  paragraphs  (g)(5)  and 
(g)(7)  of  this  section. 

(9)  Manufacturers  or  their  designated 
distributors  must  mail  requested 
information  within  one  business  day  of 
receiving  an  order,  and  shall  provide 
overnight  delivery  if  the  ordering  party 
requests  it  and  assumes  the  cost  of 
delivery. 

(10)  All  emission-related  data  stream 
information  made  available  to 
manufactmers’  fremchised  dealerships 
(or  others  in  the  service  industry)  shall 
be  made  available  to  the  persons 
indicated  in  paragraph  (g)(1)  of  this 
section  either  through  provision  of 
manufacturer  equipment  and  tools  or 
through  provision  of  such  information 
to  equipment  and  tool  manufacturers. 

(11)  Effective  January  1,1997,  a 
manufactui«r  shall  only  provide  bi¬ 
directional  control  to  its  franchised 
dealerships  if  it  provides  equipment  and 
tool  manufacturers  with  information  to 
make  diagnostic  equipment  with  the 
seune  bi-directional  control  capabilities 
available  to  the  dealerships,  or  if  it 
provides  such  capabilities  directly  to 
persons  specified  in  paragraph  (g)(1)  of 
this  section  by  offering  for  sale  at  a 
reasonable  cost  throu^  memufactiuer 
tools. 


(12)  Manufactmers  shall  make  data 
stream  information  and  bi-directional 
control  information  available  for  all 
model  years  beginning  with  model  year 
1994  as  specific  in  paragraphs  (g)(10) 
and  (g)(ll)  of  this  section.  If  a 
manufacturer  can  demonstrate,  to  the 
satisfaction  of  the  Administrator,  that 
safeguards  for  bi-directional  controls  are 
only  installed  in  tools,  not  in  vehicle 
on-board  computers,  then  that 
manufacturer  may  receive  a  waiver  from 
producing  bi-directional  controls  for 
vehicles  prior  to  the  1997  model  year. 

(13)  Effective  December  1, 1997, 
manufacturers  shall  make  available  in 
the  manner  described  in  paragraph 
(g)(16)  of  this  section  to  persons 
specified  in  paragraph  (g)(1)  of  this 
section  reprogramming  capabiUty  for  all 
emission-related  reprogramming  events 
(including  driveability  reprogramming 
events  that  may  affect  emissions)  that 
were  issued  prior  to  December  1, 1997 
by  manufacturers  and  that  were  made 
available  to  any  manufactmer 
dealerships  for  model  years  1994 
through  1997;  and  manufacturers  shall 
make  available  to  persons  indicated  in 
paragraph  (g)(1)  of  this  section  in  the 
manner  described  in  paragraph  (g)(16) 
of  this  section  reprogramming  capabihty 
for  all  emission-related  reprogramming 
events  (including  driveability 
reprogramming  events  that  may  affect 
emissions)  that  are  issued  by 
manufacturers  on  or  after  December  1, 
1997,  for  1994  and  later  model  years  at 
the  same  time  they  are  made  available 
to  dealerships. 

(14)  For  all  vehicles,  reprogramming 
need  not  be  provided  for  any 
recalibrations  performed  prior  to 
vehicles  entering  the  stream  of 
commerce  (i.e.,  sale  to  first  purchaser). 

(15)  If  a  manufacturer  can 
demonstrate,  to  the  satisfaction  of  the 
Administrator,  that  hardware  would 
have  to  be  retroactively  installed  on 
vehicles  to  meet  security  measures 
implemented  by  the  manufacturer,  the 
manufacturer  may  receive  a  waiver  from 
the  requirements  of  paragraph  (g)(13)  of 
this  section  for  model  years  1994 
through  1996. 

(16)  Manufacturers  shall  either  offer 
for  sale  at  a  competitive  market  price  a 
reprogramming  tool  that  interfaces  with 
a  substantial  majority  of  generic 
portable  computers  or  m^e  available  to 
aftermarket  tool  and  equipment 
companies  information  that  would 
enable  them  to  manufacture  such  a  tool. 
Any  method  adopted  by  a  manufacturer 
by  which  reprogramming  is  made 
available  to  persons  specified  in 
paragraph  (g)(1)  of  this  section  shall  not 
impose  a  significant  biirden  on  such 
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providers  beyond  that  experienced  by 
dealerships. 

(17)  Manufacturers  shall  be 
responsible  for  ensuring  that  persons 
specified  in  paragraph  (g)(1)  of  this 
section  shall  have  access  to 
reprogramming  services  at  a  reasonable 
cost  and  in  a  timely  manner. 

(18)  Manufacturers  shall  provide 
persons  specified  in  paragraph  (g)(1)  of 
this  section  with  an  efficient  and  cost- 
efiective  method  for  identifying  whether 
the  calibrations  on  vehicles  are  the 
latest  to  be  issued. 

(19)  Manufacturers  shall  either  make 
available  to  aftermarket  tool  and 
equipment  companies  no  later  than  the 
date  of  model  introduction  any  and  all 
information,  except  calibrations  and 
recalibrations,  needed  to  develop  and 
manufacture  generic  tools  that  can  be 
used  by  persons  specified  in  paragraph 
(g)(1)  of  this  section  to  diagnose,  service 
and  repair  emission-related  parts, 
components  and  systems  or 
manufacturers  may  sell  their  own 
diagnostic  tools  and  equipment  to 
persons  specified  in  paragraph  (g)(1)  of 
this  section  if  the  price  of  such  tools  is 
reasonable. 

(20)  A  manufacturer  is  subject  to  a 
penalty  of  up  to  $25,000  per  day  per 
violation  for  failure  to  make  available 
the  information  required  by  this  section. 

[FR  Doc.  95-18867  Filed  8-6-95;  8:45  am] 
BILLING  CODE  65a0-«0-P 

40  CFR  Part  180 

[PP  9F3818/R2153;  FRL-4970-3] 

RIN  2070-AB78 

Tebuconazole;  Pesticide  Tolerances 

AQENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY:  This  rule  establishes 
tolerances  for  residues  of  the  fungicide 
tebuconazole  (a7pha-[2-(4- 
chlorophenyl)-ethyll-afpiia-(l,l- 
dimethylethyl)-lH-l,2,4-triazole-l- 
ethanol)  for  seed  treatment  in  or  on  the 
raw  agricultural  commodities  barley 
grain,  forage,  hay,  and  straw  at  0.05, 
0.10, 0.10,  0.10  parts  per  million  (ppm), 
respectively;  oat  grain,  forage,  hay,  and 
straw  at  0.05, 0.10,  0.10,  and  0.10  ppm, 
respectively;  and  wheat  ^in,  forage, 
hay,  and  straw  at  0.05,  0.10,  0.10, 0.10 
ppm,  respectively.  Miles,  Inc.  (formerly 
Mobay  Corp.,  Agricultural  Chemicals 
Division,  now  Bayer  Corp.)  submitted  a 
petition  pursuant  to  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA)  for  the 
regulation  to  establish  a  maximum 


permissible  level  for  residues  of  the 
fungicide. 

EFFECTIVE  DATE:  This  regulation 
becomes  effective  August  9, 1995. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
document  control  number,  [PP  9F3818/ 
R2153],  may  be  submitted  to:  Hearing 
Clerk  (1900),  Environmental  Protection 
Agency,  Rm.  M3708,  401  M  St.,  SW., 
Washington,  DC  20460.  Fees 
accompanying  objections  shall  be 
labeled  “Tolerance  Petition  Fees”  and 
forwarded  to  EPA  Headquarters 
Accounting  Operations  Branch,  OPP 
(Tolerance  Fees),  P.  O.  Box  360277M, 
Pittsburgh,  PA  15251.  A  copy  of  any 
objections  and  hearing  requests  filed 
with  the  Heeiring  Clerk  should  be 
identified  by  the  document  control 
number  and  submitted  to:  Public 
Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460.  In 
person,  bring  copy  of  objections  and 
hearing  requests  to  Rm.  1132,  CM  #2, 
1921  Jefferson  Davis  Hwy.,  Arlington, 

VA  22202. 

A  copy  of  any  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Copies  of 
objections  and  hearing  requests  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Copies  of  objections  and 
hearing  requests  will  also  be  accepted 
on  dis^  in  WordPerfect  in  5.1  file 
format  or  ASCII  file  format.  All  copies 
of  objections  and  hearing  requests  in 
electronic  form  must  be  identified  by 
the  document  number  [PP  9F3818/ 
R2153].  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail.  Electronic  copies  of 
objections  and  hearing  requests  on  this 
rule  may  be  filed  online  at  many  Federal 
Depository  Libraries.  Additional 
information  on  electronic  submissions 
can  be  foimd  below  in  this  document. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Connie  B.  Welch,*  Product 
Manager  (PM)  21,  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Rm.  227,  CM  #2, 1921  Jefferson  Davis 
Hwy.,  Arlington,  VA  22202,  (703)-305- 
6226;  e-mail: 

welch.connie@.epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  EPA 
issued  a  notice,  published  in  the 
Federal  Register  of  Jvme  15, 1995  (60  FR 
31465),  which  aimounced  that  Miles, 


Inc.,  Agricultural  Division  (formerly 
Mobay  Corp.,  Agricultural  Chemicals 
Division,  now  Bayer  Corp.),  P.O.  Box 
4913,  Kansas  City,  MO  64120-0013,  had 
submitted  pesticide  petition  (PP) 

9F3818  to  EPA  requesting  that  the 
Administrator,  pmsuant  to  section 
408(d)  of  the  FFDCA,  21  U.S.C.  346a(d), 
establish  a  tolerance  for  residues  of  the 
fungicide  tebuconazole  (a/pha-[2-(4- 
chlorophenyl)-ethyl]-aJpha-(l  ,1- 
dimethylethyl)-lH-l  ,2,4-triazole-l- 
ethanol)  for  seed  treatment  in  or  on  the 
raw  agricultural  commodities  barley 
grain,  forage,  hay,  and  straw  at  0.05, 

0.10, 0.10,  0.10  ppm,  respectively;  oat 
grain,  forage,  hay,  and  straw  at  0.05, 

0.10,  0.10,  and  0.10  ppm,  respectively; 
and  wheat  grain,  forage,  hay,  and  straw 
at  0.05,  0.10,  0.10,  and  0.10  ppm, 
re^ectively. 

There  were  no  conunents  received  in 
re^onse  to  the  notice  of  filing. 

The  scientific  data  submitted  in  the 
petition  and  other  relevant  material 
have  been  evaluated.  The  toxicological 
data  considered  in  support  of  the 
tolerance  include: 

1.  A  90-day  rat  feeding  study  with  a 
no-observed-effect  level  (NOEL)  of  34.8 
milligrams  per  kilogram  of  body  weight 
per  day  (mg/kg  bw/day)  (400  ppm)  and 
a  lowest-effect-level  (LEL)  of  171.7  mg/ 
kg  bw/day  (1,600  ppm)  in  males,  based 
on  decreased  body  weight  gains  and 
histological  changes  in  the  adrenals.  For 
females,  the  NOEL  was  10.8  mg/kg  bw/ 
day  (100  ppm),  and  the  LEL  was  46.5 
mg/kg  bw/day  (400  ppm)  based  on 
decreased  body  weights,  decreased  body 
weight  gains,  and  histological  changes 
in  the  adrenals. 

2.  A  90-day  dog  feeding  study  with  a 
NOEL  of  200  ppm  (73.7  mg/kg  bw/day 
in  males  and  73.4  mg/kg  bw/day  in 
females)  and  an  LEL  of  1,000  ppm 
(368.3  mg/kg  bw/day  in  males  and  351.8 
mg/kg  bw/day  in  females).  The  LEL  was 
based  on  decreases  in  mean  body 
weights,  body  weight  gains,  and  food 
consumption,  and  an  increase  in  liver 
N-demethylase  activity. 

3.  A  1-year  dog  feeding  study  with  a 
NOEL  of  1  mg/kg  bw/day  (40  ppm)  and 
{ui  T.F.T.  of  5  mg/kg  bw/day  (200  ppm), 
based  on  lenticular  and  comeal  opacity 
and  hepatic  toxicity  in  either  sex  (the 
current  Reference  Dose  was  determined 
based  on  this  study).  A  subsequent  1- 
year  dog  feeding  study,  using  lower 
doses  to  further  define  the  NOEL  for 
tebuconazole,  defines  a  systemic  LOEL 
of  150  ppm  (based  on  adrenal  effects  in 
both  sexes)  and  a  systemic  NOEL  of  100 
ppm. 

4.  A  2-year  rat  chronic  feeding  study 
defined,  a  NOEL  of  7.4  mg/kg  bw/day 
(100  ppm)  and  a  LEL  of  22.8  mg/kg  bw/ 
day  (300  ppm)  based  on  body  wei^t 


Federal  Register  /  Vol.  60,  No.  153  /  Wednesday,  August  9,  1995  /  Rules  and  Regulations  40499 


depression,  decreased  hemoglobin, 
hematocrit,  MCV  and  MCHC,  and 
increased  liver  microsomal  enzymes  in 
females.  Tebuconazole  was  not 
oncogenic  at  the  dose  levels  tested  (0, 

100,  300,  and  1,000  ppm). 

5.  A  rat  oral  developmental  toxicity 
study  with  a  maternal  NOEL  of  30  mg/ 
kg  bw/day  and  an  I^EL  of  60  mg/kg  bw/ 
day  based  on  elevation  of  absolute  and  . 
relative  liver  weights.  For 
developmental  toxicity,  a  NOEL  of  30 
mg/kg  bw/day  and  an  LEL  of  60  mg/kg 
bw/day  was  determined,  based  on 
delayed  ossification  of  thoracic, 
cervical,  and  sacral  vertebrae,  sternum, 
fore  and  hind  limbs  and  increase  in 
supernumerary  ribs. 

6.  A  rabbit  oral  developmental 
toxicity  study  with  a  maternal  NOEL  of 
30  mg/kg  bw/day  and  an  LEL  cf  100  mg/ 
kg  bw/day  based  on  depression  of  body 
weight  gains  and  food  consiunption.  A 
developmental  NOEL  of  30  mg/kg  bw/ 
day  and  an  LEL  of  100  mg/kg  bw/day 
were  based  on  increased 
postimplantation  losses,  from  both  early 
and  late  resorptions  and  frank 
malformations  in  eight  fetuses  of  five 
litters. 

7.  A  mouse  oral  developmental 
toxicity  study  with  a  maternal  NOEL  of 
10  mg/kg  bw/day  and  an  LEL  of  20  mg/ 
kg  bw/day  based  on  a  supplementary 
study  indicating  reduction  in  hematocrit 
and  histological  changes  in  liver.  A 
developmental  NOEL  of  10  mg/kg  bw/ 
day  and  an  LEL  of  30  mg/kg  bw/day 
based  on  dose-dependent  increases  in 
nmts/dam  at  30  and  100  mg/kg  bw/day. 

8.  A  mouse  dermal  developmental 
toxicity  study  with  a  maternal  NOEL  of 
30  mg/kg  bw/day  and  a  LEL  of  60  mg/ 
kg  bw/day  based  on  a  supplementary 
study  indicating  increased  liver 
microsomal  enzymes  and  histological 
changes  in  liver.  The  NOEL  for 
developmental  toxicity  in  the  dermal 
study  in  the  mouse  is  1,000  mg/kg  bw/ 
day,  the  highest  dose  tested  (HDT). 

9.  A  two-generation  rat  reproduction 
study  with  a  dietary  maternal  NOEL  of 
15  mg/kg  bw/day  (300  ppm)  and  a  LEL 
of  50  m^kg  bw/day  (1,000  ppm)  based 
on  depressed  body  weights,  increased 
spleen  hemosiderosis,  and  decreased 
liver  and  kidney  weights.  A 
reproductive  NOEL  of  15  mg/kg  bw/day 
(300  ppm)  and  an  LEL  of  50  mg/kg  bw/ 
day  (1,000  ppm)  were  based  on  neonatal 
birth  weight  depression. 

10.  An  Ames  mutagenesis  study  in 
Salmonella  that  showed  no 
mutagenicity  with  or  without  metabolic 
activation. 

11.  A  micronucleus  mutagenesis  assay 
study  in  mice  that  showed  no 
genotoxicity. 


12.  A  sister  chromatid  exchange 
mutagenesis  study  using  CHO  cells  that 
was  negative  at  dose  levels  4  to  30  ug/ 
mL  wi&out  activation  or  15  to  120  ug/ 
mL  with  activation. 

13.  An  imscheduled  DNA  synthesis 
(UDS)  study  that  was  negative  for  UDS 
in  rat  hepatocytes. 

Additionally,  a  mouse  oncogenicity 
study  at  dietary  levels  of  0,  20,  60,  and 
80  ppm  for  21  months  did  not  reveal 
any  oncogenic  effect  for  tebuconazole  at 
any  dose  tested.  Because  the  Maximum 
Tolerated  Dose  (MTD)  was  not  reached 
in  this  study,  the  study  was  classified  as 
supplementary.  A  followup  mouse 
study  at  higher  doses  (0,  500, 1,500  ppm 
in  the  diet),  with  an  MTD  at  500  ppm, 
revealed  statistically  significant 
incidences  of  hepatocellular  adenomas 
aiid  carcinomas  in  males  and 
carcinomas  in  females.  The  initial  and 
followup  studies,  together  with 
supplementary  data  submitted  by  Miles, 
Inc.,  were  classified  as  core  minimum. 

The  Office  of  Pesticide  Programs’ 
Health  Effects  Division’s 
Carcinogenicity  Peer  Review  Committee 
(CPRC)  has  classified  tebuconazole  as  a 
Group  C  carcinogen  (possible  human 
carcinogen).  This  classification  is  based 
on  the  Agency’s  “Guidelines  for 
Carcinogen  Risk  Assessment’’  published 
in  the  Federal  Register  of  September  24, 
1986  (51  FR  33992).  The  Agency  has 
chosen  to  use  the  reference  dose 
calculations  to  estimate  human  dietary 
risk  from  tebuconazole  residues.  The 
decision  supporting  classification  of 
tebuconazole  as  a  possible  carcinogen 
(Group  C)  rather  than  a  probable 
carcinogen  (Group  B)  was  primarily 
based  on  the  statistically  significant 
increase  in  the  incidence  of 
hepatocellular  adenomas,  carcinomas, 
and  combined  adenomas/carcinomas  in 
both  sexes  of  NMRI  mice  both  by 
positive  trend  and  pairwise  comparison 
at  the  HDT,  and  the  structural 
correlation  with  at  least  six  other  related 
triazole  pesticides  that  produce  liver 
tumors. 

The  Reference  Dose  (RfD)  is 
established  at  0.01  mg/kg  of  body 
weight  (bwt)/day,  based  on  a  no¬ 
observed-effect  level  (NOEL)  of  1.00  mg/ 
kg  bwt/day  and  an  uncertainty  factor  of 
100.  The  NOEL  is  based  on  a  1-year  dog 
feeding  study  that  demonstrated 
lenticular  and  comeal  opacity  and 
hepatic  toxicity  as  an  endpoint  effect.  A 
chronic  exposure  analysis  was 
performed  using  tolerance  level  residues 
and  100  percent  crop  treated 
information  to  estimate  the  Theoretical 
Maximum  Residue  Contribution 
(TMRC)  for  the  general  population  and 
22  subgroups.  The.  Theoretical 
Maximum  Residue  Contribution 


(TMRC)  from  the  current  action  is 
estimated  at  0.000078  mg/kg  bwt/day 
and  utilizes  0.78%  of  the  Rfl)  for  the 
general  population  of  the  48  States.  The 
TMRC  for  the  most  highly  exposed 
subgroup,  nonnursing  infants  (less  than 
1  year  old),  is  estimated  at  0.000097  mg/ 
k^day  and  utilizes  less  than  1%  of  the 
RfD. 

The  nature  of  the  residue  in  barley, 
bats,  and  wheat  is  adequately 
imderstood.  An  adequate  analytical 
method  using  high-performance  liquid 
chromatography  is  available  for 
enforcement  purposes. 

The  enforcement  methodology  has 
been  submitted  to  the  Food  and  Dmg 
Administration  for  publication  in  the 
Pesticide  Analytical  Manual,  Vol.  II 
(PAM  II).  Because  of  the  long  lead  time 
for  publication  of  the  method  in  PAM  II, 
the  analytical  methodology  is  being 
made  available  in  the  interim  to  anyone 
interested  in  pesticide  enforcement 
when  requested  from:  Calvin  Fmlow, 
Public  Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Rm.  1132,  CM  #2, 1921  Jefferson  Davis 
Hwy.,  Arlington,  VA  22202,  (703)-305- 
5232. 

Tolerances  for  tebuconazole  in  or  on 
animal  commodities  are  not  currently 
required. 

There  are  currently  no  actions 
pending  against  the  continued 
registration  of  this  chemical. 

Based  on  the  information  and  data 
considered,  the  Agency  has  determined 
that  the  tolerance  established  by 
amending  40  CFR  part  180  will  protect 
the  public  health.  Therefore,  the 
tolerance  is  established  as  set  forth 
below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  da}^  after 
publication  of  this  docmnent  in  the 
Federal  Register,  file  written  objections 
to  the  regulation  and  may  also  request 
a  hearing  on  those  objections. 

Objections  and  hearing  requests  must  be 
filed  with  the  Hearing  Clerk,  at  the 
address  given  above  (40  CFR  178.20).  A 
copy  of  the  objections  and/or  hearing 
requests  filed  with  the  Hearing  Clerk 
should  be  submitted  to  the  OPP  docket 
for  this  rulemaking.  The  objections 
submitted  must  specify  tbe  provisions 
of  the  regulation  deemed  objectionable 
^d  the  grounds  for  the  objections  (40 
CFR  178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issue(s)  on 
which  a  hearing  is  requested,  the 
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requestor’s  contentions  on  such  issues, 
and  a  summary  of  any  evidence  relied 
upon  by  the  objector  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  accoimt 
imcontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issue(s)  in  the  maimer  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  O'K  178.32). 

A  record  has  been  established  for  this 
rulemaking  imder  docket  number,  [PP 
9F3818/R2153]  (including  objections 
and  hearing  requests  submitted 
electronically  as  described  below).  A 
public  version  of  this  record,  including 
printed,  paper  versions  of  electronic 
comments,  which  does  not  include  any 
information  claimed  as  CBI,  is  available 
for  inspection  fix>m  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
Rm.  1132  of  the  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  Crystal  Mall  #2, 

1921  Jefferson  Davis  Hwy.,  Arlington, 
VA. 

Written  objections  and  hearing 
requests,  identified  by  the  document 
control  nvunber,  [PP  9F3818/R2153], 
may  be  submitted  to:  Hearing  Qerk 
(1900),  Environmental  Protection 
Agency,  Rm.  3708,  401  M  St.,  SW., 
Washii^on,  DC  20460. 

A  copy  of  electronic  objections  and 
hearing  requests  can  be  sent  directly  to 
EPA  at: 

opp-docket@epamail.epa.gov. 

A  copy  of  electronic  objections  and 
hearing  requests  may  be  submitted  as  an 
ASCn  file  avoiding  the  use  of  special 
characters  and  any  form  of  enoyption. 

The  official  recordjor  this 
rulemaking,  the  public  version,  as 
described  above  will  be  kept  in  paper 
form.  Accordingly,  EPA  will  transfer 
any  objections  and  hearing  requests 
received  electronically  into  printed, 
paper  form  as  they  are  received  and  will 
place  the  paper  copies  in  the  officied 
rulemaking  record  which  will  also 
include  all  objections  and  hearing 
requests  submitted  directly  in  writing. 
The  official  rulemaking  record  is  the 
paper  record  maintain^  at  the  address 
in  “ADDRESSES”  at  the  beginning  of 
this  document. 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  the  Agency 
must  determine  whether  the  re^atory 


action  is  “significant”  and  therefore 
subject  to  all  the  requirements  of  the 
Executive  Order  (i.e..  Regulatory  Impact 
Analysis,  review  by  the  Office  of 
Management  and  Budget  (OMB)).  Under 
section  3(f),  the  order  defines 
“significant”  as  those  actions  likely  to 
lead  to  a  rule  (1)  having  an  annual  effect 
on  the  economy  of  $100  million  or 
more,  or  adversely  and  materially 
affecting  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local  or  tribal  governments  or 
communities  (also  known  as 
“economically  significant”);  (2)  creating 
serious  inconsistency  or  otherwise 
interfering  with  an  action  taken  or 
planned  by  another  agency;  (3) 
materially  altering  the  budgetary 
impacts  of  entitlement,  grants,  user  fees, 
or  loan  programs;  or  (4)  raising  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President’s  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order. 

Pursuant  to  the  terms  of  this 
Executive  Order,  EPA  has  determined 
that  this  rule  is  not  “significant”  and  is 
therefore  not  subject  to  OMB  review. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat.  1164,  5  U.S.C.  601-612), 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
nvunber  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedvue, 
Agricultvual  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  July  28, 1995. 

Stephen  L.  Johnson, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

Therefore,  40  CFR  part  180  is 
amended  as  follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  In  §  180.474,  by  revising  the  table 
therein,  to  read  as  follows: 


§  180.474  Tebuconazoie  (alpha-[2-(4- 
chlorophenyl)-6thyl]-alpha-(1 ,1- 
dimethyiethyl)-1  H-1 ,2,4-ti1azole-1-ethanol); 
tolerances  for  residues. 

*  *  *  At  * 


Commodity 

Parts  per 
million 

Bananas  . 

0.05 

Barley,  forage  . 

0.10 

Barley,  grain . 

0.05 

Barley,  hay . 

0.10 

Barley,  straw . 

0.10 

Oat,  forage . 

0.10 

Oat,  grain . 

0.05 

Oat,  hay . 

0.10 

Oat,  straw  . 

0.10 

Peanuts . 

0.1 

Peanut,  hulls . 

4.0 

Wheat,  forage . 

0.10 

Wheat,  grain  . 

0.05 

Wheat,  hay . 

0.10 

Wheat,  straw . 

0.10 

[FR  Doc.  95-19528  Filed  8-8-95;  8:45  am) 

BILUNO  CODE  6660-60-F 

40  CFR  Part  180 

[PP  0F3876/R2155;  FRL-4967-81 

RIN  2070-nAB78 

Myclobutanil;  Pesticide  Tolerances 

AQENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY:  This  rule  establishes 
tolerances  for  the  combined  residues  of 
the  fungicide  myclobutanil  and  a 
metabolite  in  or  on  the  raw  agricultural 
commodities  almond  nutmeat  at  0.1  part 
per  million  (ppm)  and  almond  hulls  at 
2.0  ppm,  and  increases  the  tolerances 
established  for  milk  to  0.2  ppm  and 
meat  to  0.1  ppm,  meat  byproducts 
(except  liver)  to  0.2  ppm  and  liver  to  1.0 
ppm  for  cattle,  goats,  hogs,  horses,  and 
sheep.  Rohm  &  Haas  Co.  requested  in  a 
petition  submitted  pursuant  to  the 
Federal  Food,  Drug  and  Cosmetic  Act 
(FFDCA)  the  regulation  to  establish  a 
maximum  permissible  level  for  residues 
of  myclobutanil  on  ahnond  nuts  and 
almond  hulls.  EPA  initiated  the 
increased  tolerances  for  milk,  meat, 
meat  byproducts,  and  liver  based  on  the 
additional  residues  in  or  on  almond 
nuts  and  almond  hulls. 

EFFECTIVE  DATE:  This  regulation  became 
effective  on  July  27, 1995. 

ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
document  control  number,  [PP  0F3876/ 
R2155],  may  be  submitted  to:  Hearing 
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Clerk  (1900),  Environmental  Protection 
Agency,  Rm.  M3708,  401  M  St.,  SW., 
Washington,  DC  20460.  Fees 
accompanying  objections  shall  be 
labeled  “Tolerance  Petition  Fees”  and 
forwarded  to:  EPA  Headquarters 
Accoimting  Operations  Branch,  OPP 
(Tolerance  Fees),  P.O.  Box  360277M, 
Pittsburgh,  PA  15251.  A  copy  of  any 
objections  and  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
identified  by  the  document  control 
number  and  submitted  to:  PubUc 
Response  and  Program  Resov  i:e 
Branch,  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460.  In 
person,  bring  a  copy  of  the  objections 
and  hearing  requests  to  Rm.  1132,  CM 
#2, 1921  Jefferson  Davis  Hwy., 
Arhngton,  VA  22202. 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Copies  of 
objections  and  hearing  requests  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Copies  of  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  in  5.1  file 
format  or  ASCII  file  format.  All  copies 
of  objections  and  hearing  requests  in 
electronic  form  must  be  identified  by 
the  docket  number,  (PP  0F3876/R2155]. 
No  Confidential  Business  Information 
(CBI)  should  be  submitted  through  e- 
mail.  Electronic  copies  of  objections  and 
hearing  requests  on  this  rule  may  be 
filed  online  at  many  Federal  Depository 
Libraries.  Additional  information  on 
electronic  submissions  can  be  found 
below  in  this  document. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Connie  B.  Welch,  Product 
Memager  (PM)  21,  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  nrnnber: 
Rm.  227,  CM  #2, 1921  Jefferson  Davis 
Hwy.,  Arlington,  VA  22202,  (703)-305- 
6900;  e-mail: 

welch.connie@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  EPA 
issued  a  notice,  pubhshed  in  the 
Federal  Register  of  January  16, 1991  (56 
FR  1631),  which  announced  that  the 
Rohm  &  Haas  Co.,  Independence  Mall 
West,  Philadelphia,  PA  19105,  had 
submitted  pesticide  petition  (PP) 

0F3876  to  EPA  requesting  that  the 
Administrator,  pursuant  to  section 
408(d)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA),  21  U.S.C. 
346a(d),  establish  tolerances  for  the 


combined  residues  of  the  fungicide 
myclobutanil,  [a7pha-butyl-aipha-(4- 
chlorophenyl)-lH-l  ,2 ,4-triazole-l- 
propanenitrile],  and  both  the  fi^e  and 
bound  forms  of  its  metabolite,  alpha-[3- 
hydroxybutyl)-a/pha-(4-chlorophenyl)- 
lH-l,2,4-triazole-l-propanenitrile,  in  or 
on  the  raw  agricultural  commodities 
almond  nuts  at  0.1  ppm  and  almond 
hulls  at  2.0  ppm. 

There  were  no  comments  received  in 
response  to  the  notice  of  filing  of  the 
petition. 

The  data  submitted  in  support  of  the 
petition  and  other  relevant  material 
have  been  evaluated.  The  pesticide  is 
considered  useful  for  the  piurpose  for 
which  the  tolerances  are  sou^t.  The 
toxicological  data  considered  in  support 
of  the  tolerances  include  the  following: 

1.  A  1-year  dog  feeding  study  using 
doses  of  0, 10, 100,  400,  and  1,&00  ppm 
(equivalent  to  doses  of  0,  0.34,  3.09, 
14.28,  and  54.22  milligrams/kilogram 
(mg/kg)  body  weight  (bwt)/day  in  males 
and  0,  0.40,  3.83, 15.68,  and  58.20  mg/ 
kg  bwt/day  in  females).  The  no¬ 
observed-effect  (NOEL)  is  100  ppm  (3.09 
mg/kg/day  for  males  and  3.83  mg/kg/ 
day  for  females)  based  upon 
hepatocellular  hypertrophy,  increases  in 
fiver  weights,  “ballooned”  hepatocytes, 
and  increases  in  alkaline  phosphatase, 
SGPT  and  GGT,  emd  possible  slight 
hematological  effects.  The  lowest- 
observed-effect  level  (LOEL)  is  400  ppm 
(14.28  mg/kg/day  for  males  and  15.68 
mg/kg/day  for  females). 

2.  A  2-year  chronic  feeding/ 
carcinogenicity  study  in  rats  using 
dietary  concentrations  of  0,  50,  200,  and 
800  ppm  (equivalent  to  doses  of  0,  2.49, 
9.84  and  39.21  mg/kg  bwt/day  in  males 
and  0,  3.23, 12.86,  and  52.34  mg/kg  bwt/ 
day  in  females).  The  NOEL  for  chronic 
effects  other  than  carcinogenicity  is  2.49 
mg/kg/day,  and  the  LOEL  is  9.84  mg/kg/ 
day  based  on  testicular  atrophy  in 
males.  No  other  significant  effects  were 
observed  in  either  sex  at  the  stated  dose 
levels  over  a  2-year  period.  In  addition, 
no  carcinogenic  effects  were  observed  in 
either  sex  at  any  of  the  dose  levels 
tested.  Based  on  the  toxicological 
findings,  the  maximum  tolerated  dose 
(MTD)  selected  for  testing  (based  on  the 
90-day  feeding  study)  was  not  high 
enough  to  fully  characterize  the 
compound’s  carcinogenic  potential. 

The  study  was  repeated  at  dose  levels 
of  0  and  2,500  ppm  (125  mg/kg/day)  in 
the  diet,  which  approaches  the  MTD,  in 
order  to  characterize  the  carcinogenic 
potential.  At  2,500  ppm,  the  observed 
effects  included:  decreases  in  absolute 
and  relative  testes  weights,  increases  in 
the  incidences  of  centrilobular  to 
midzonal  hepatocellular  enlargement 
and  vacuolation  in  the  fiver  of  both 


sexes,  increases  in  bilateral 
aspermatogenesis  in  the  testes,  increases 
in  the  incidence  of  hypospermia  and 
cellular  debris  in  the  epididymides,  and 
increased  incidence  of  arteritis/ 
periarteritis  in  the  testes.  In  this  study, 
a  NOEL  could  not  be  established 
because  there  were  effects  at  the  only 
dose  level  tested.  Myclobutanil  was  not 
oncogenic  when  tested  imder  the 
conditions  of  the  study. 

3.  A  2-year  carcinogenicity  study  in 
mice  using  dietary  concentrations  of  0, 
20, 100,  and  500  ppm  (equivalent  to  0, 
2.7, 13.7,  and  70.2  mg/kg/day  in  males 
and  0,  3.2, 16.5  and,  85.2  mg/kg/day  in 
females).  The  NOEL  for  chronic  effects 
other  than  carcinogenicity  was  20  ppm 
(2.7  mg/kg/day  in  males  and  3.2  mg/kg/ 
day  in  females).  The  LOEL  was  100  ppm 
(13.7  mg/kg/day  in  males  and  16.5  mg/ 
kg/day  in  females)  based  on  a  slight 
increase  in  fiver  mixed-function  oxidase 
(MFO).  Microscopic  changes  in  the  fiver 
were  evident  in  both  sexes  at  500  ppm 
(70.2  mg/kg/day  in  males  and  85.2  mg/ 
kg/day  in  females).  There  were  no 
carcinogenic  effects  in  either  sex  at  any 
dose  level  tested.  The  highest  selected 
dose  was  satisfactory  for  evaluating 
carcinogenic  potential  in  male  mice,  but 
was  lower  than  the  MTD  in  females. 

The  above  study  was  reevaluated 
since  the  increase  in  the  MFO  at  3 
months  in  females  was  not  considered 
to  be  significant  enough  to  establish  an 
LOEL.  The  LOEL  was  raised  to  500  ppm 
(70.2  mg/kg/day  for  males  and  85.2  mg/ 
kg/day  for  females)  based  on  increases 
in  MFO  in  both  sexes,  increases  in 
SGPT  values  in  females  and  in  absolute 
and  relative  fiver  weights  in  both  sexes 
at  3  months,  increased  incidences  and 
severity  of  centrilobular  hepatocytic 
hypertrophy,  Kupffer  cell  pigmentation, 
periportal  punctate  vacuolation  and 
individual  hepatocelluleir  necrosis  in 
males,  and  increased  incidences  of  focal 
hepatocellular  alteration  and  multifocal 
hepatocellular  vacuolation  in  both 
sexes.  The  NOEL  has  been  raised  to  100 
ppm  (13.7  mg/kg/day  for  males  and  16.5 
mg/kg/day  for  females). 

An  18-month  study  was  conducted 
with  female  mice  using  a  dose  level  of 
2,000  ppm,  which  approaches  the  MTD, 
to  evaluate  the  carcinogenic  potential  in 
female  mice.  In  this  study,  a  NOEL 
could  not  be  established  because  there 
were  effects  at  the  only  dose  level 
tested.  These  effects  included:  decreases 
in  body  weight  and  body  weight  gain, 
increases  in  fiver  weights, 
hepatocellular  hypertrophy, 
hepatocellular  vacuolation,  necrosis  of 
single  hypertrophied  hepatocytes, 
yellow-brown  pigment  in  the  Kupffer 
cells  and  cytoplasmic  eosinophilia  and 
hypertrophy  of  the  cells  of  the  zona 
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fasciculata  area  of  the  adrenal  cortex. 
MychDbutanil  was  not  oncogenic  when 
tested  under  the  conditions  of  the  study. 

4.  A  rabbit  developmental  toxicity 
study  at  dosages  of  0,  20,  60,  and  200 
mg/kg/day  administered  by  oral  gavage. 
The  LOEL  for  maternal  toxicity  was  200 
mg/kg/day,  and  the  maternal  toxicity 
NOEL  was  60  mg/kg/day  based  on 
reduced  body  weight  and  body  weight 
gain  during  the  dosing  period,  cUnical 
signs  of  toxicity,  and  possibly  abortions. 
THE  LOEL  for  developmental  toxicity  is 
200  mg/kg/day  and  NOEL  for 
developmental  toxicity  is  60  mg/kg/day 
based  on  increases  in  resorptions, 
decreases  in  litter  size,  and  a  decrease 
in  the  viabiUty  index. 

5.  A  developmental  toxicity  study  on 
rats  treated  with  dosages  of  0,  31.26, 
93.77,  312.58  and  468.87  mg^g/day. 

The  maternal  toxicity  LOEL  was  312.6 
mg/kg/day  and  maternal  toxicity  NOEL 
was  93.8  mg/kg/day  based  on  clinical 
signs  of  toxicity.  The  developmental 
toxicity  LOEL  was  312.6  mg/kg/day  and 
the  developmental  toxicity  NOEL  was 
93.8  mg/k^day  based  on  increased 
incidences  of  14th  rudimentary  and  7th 
cervical  ribs. 

6.  A  two-generation  rat  reproduction 
study  with  dosage  rates  of  0,  50,  200, 
and  1,000  ppm  (equivalent  to  0,  2.5, 10 
and  50  mg/kg/day).  The  parental 
(systemic)  toxicity  LOEL  was  200  ppm 
(IQ  mg/kg/day)  and  the  parental 
(systemic)  toxicity  NOEL  was  50  ppm 
(2.5  mg/kg/day)  based  on  hepatocellular 
hypertrophy  and  increases  in  liver 
weights.  The  reproductive  toxicity 
LOEL  was  1,000  ppm  (50  mg/kg/day) 
and  reproductive  toxicity  NOEL  was 
200  ppm  (10  mg/kg/day)  based  on  an 
increased  incidence  in  the  number  of 
stillboms  and  atrophy  of  the  testes  and 
prostate.  The  developmental  toxicity 
LOEL  was  1,000  ppm  (50  mg/kg/day) 
and  the  developmental  toxicity  NOEL 
was  200  ppm  (10  mg/kg/day)  based  on 
a  decrease  in  pup  body  weight  gain 
during  lactation. 

7.  A  reverse  mutation  assay  (Ames), 
point  mutation  in  CHO/HGPRT  cells,  in 
vitro  and  in  vivo  (mouse)  cytogenetic 
assays,  unscheduled  DNA  synthesis  and 
a  dominant-lethal  study  in  rats,  all  of 
which  were  negative  for  mutagenic 
eHects. 

The  Reference  Dose  (RfD)  based  on 
the  2-year  rat  chronic  feeding  study 
(NOEL  of  2.49  mg/kg  bwt/day)  and 
using  a  hundredfold  rmcertainty  factor, 
is  calculated  to  be  0.025  mg/kg  bwt/day. 
The  theoretical  maximmn  residue 
contribution  (TMRC)  from  previously 
CistabUshed  tolerances  and  tolerances 
estabhshed  here  is  0.004153  mg/kg  bwt/ 
day  for  the  general  population  and 
utiUzes  16%  of  the  RfD.  The  percentage 


of  the  RfD  for  the  most  highly  exposed 
subgroup,  nonnursing  infants  (less  than 
1  year  old),  is  98%.  The  TMRC  was 
calculated  based  on  the  assiimption  that 
myclobutanil  occurs  at  the  maximum 
legal  limit  in  all  of  the  dietary 
commodities  for  which  tolerances  are 
proposed.  Even  with  this  probable  large 
overestimate  of  exposvu:e/risk,  the 
TMRC  is  below  the  RfD  for  the 
population  as  a  whole  and  for  each  of 
the  22  subgroups  considered.  Dietary 
risk  from  exposure  to  myclobutanil  on 
ahnond  nuts  and  hulls,  including 
increases  in  the  meat  and  milk 
tolerances  because  almond  hulls  are  a 
feed  item,  contributes  7%  of  the  RfD  for 
the  U.S.  population  and  40%  of  the  RfD 
for  the  nonnursing  infants  less  than  1- 
year  old.  Considering  that  the  risk 
estimates  are  based  on  tolerance  levels, 
the  actual  risk  is  probably  lower. 

The  natiure  of  the  residues  is 
adequately  imderstood  and  adequate 
anal)rtical  methods,  gas  liquid 
chromatography  using  nitrogen/ 
phosphorus  and  electron-capture 
detectors,  are  available  for  enforcement. 
Prior  to  its  pubhcation  in  the  Pesticide 
Anal)rtical  Manual,  Vol.  II,  the 
enforcement  methodology  is  being  made 
available  in  the  interim  to  anyone  who 
is  interested  in  pesticide  enforcement 
when  requested  from:  Calvin  Furlow, 
Public  Response  and  Program  Resource 
Branch,  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Rm.  1130A,  CM  #2, 1921  Jefferson  Davis 
Hwy,  Arlington,  VA  22202,  (703)-305- 
5937. 

There  are  currently  no  actions 
pending  against  the  continued 
registration  of  this  chemical.  The 
pesticide  is  considered  useful  for  the 
purpose  for  which  the  tolerances  are 
sought.  Based  on  the  information  and 
data  considered,  the  Agency  has 
determined  that  the  tolerances 
established  by  amending  40  CFR  part 
180  will  protect  the  public  health. 
Therefore,  the  tolerances  are  established 
as  set  forth  below.  By  way  of  public 
reminder,  this  notice  also  reiterates  the 
registrant’s  responsibility  imder  section 
6(a)(2)  of  FIFRA,  to  submit  additional 
factual  information  regarding  adverse 
effects  on  the  environment  and  to 
human  health  by  these  pesticides. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
to  the  regulation  and  may  also  request 
a  hearing  on  those  objections. 

Objections  md  hearing  requests  must  be 
filed  with  the  Hearing  Clerk,  at  the 


address  given  above  (40  CFR  178.20).  A 
copy  of  die  objections  and/or  hearing 
requests  filed  with  the  Hearing  Clerk 
should  be  submitted  to  the  OPP  docket 
for  this  rulemaking.  The  objections 
submitted  must  specify  the  provisions 
of  the  regulation  deemed  objectionable 
and  the  grounds  for  the  objections  (40 
CFR  178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33  (i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issue(s)  on 
which  a  hearing  is  requested,  the 
requestor’s  contentions  on  such  issues, 
and  a  summary  of  any  evidence  relied 
upon  by  the  objector  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibifity 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  accoimt 
imcontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

A  record  has  been  established  for  this 
rulemaking  under  docket  number  (PP 
0F3876/R2155]  (including  any 
objections  and  hearing  requests 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  8  a.m.  to 
4:30  p.mt,  Monday  through  Friday, 
excluding  legal  holidays.  The  public 
record  is  located  in  Rm.  1132  of  the 
PubUc  Response  and  Program  Resource 
Branch,  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Highway,  Arlington,  VA  22202. 

Written  objections  and  hearing 
requests,  identified  by  the  dociunent 
control  number  [PP  0F3876/R2155], 
may  be  submitted  to  the  Hearing  Clerk 
(1900),  Environmental  Protection 
Agency,  Rm.  3708,  401  M  St.,  SW., 
Washington,  DC  20460. 

A  copy  of  electronic  objections  and 
hearing  requests  filed  with  the  Hearing 
Clerk  can  be  sent  directly  to  EPA  at: 
opp-docket@epamail.epa.gov.  A  copy  of 
electronic  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
must  be  submitted  as  an  ASCII  file 
avoiding  the  use  of  special  characters 
and  any  form  of  encryption. 

The  official  record  for  this 
rulemaking,  as  well  as  the  pubUc 
version,  as  described  above  will  be  kept 
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in  paper  form.  Accordingly,  EPA  will 
transfer  any  objection  and  hearing 
requests  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
official  rulemaking  record  which  will 
also  include  all  objections  and  hearing 
requests  submitted  directly  in  writing. 
The  official  rulemaking  record  is  the 
paper  record  maintained  at  the  address 
in  “ADDRESSES”  at  the  beginning  of 
this  document. 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  the  Agency 
must  determine  whether  the  regulatory 
action  is  “significant”  and  therefore 
subject  to  all  the  requirements  of  the 
Executive  Order  (i.e..  Regulatory  Impact 
Analysis,  review  by  the  Office  of 
Management  and  Budget  (OMB)).  Under 
section  3(f),  the  order  defines 
“significant”  as  those  actions  likely  to 
lead  to  a  rule  (1)  having  an  annual  effect 
on  the  economy  of  $100  million  or 
more,  or  adversely  and  materially 
affecting  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local  or  tribal  governments  or 
commrmities  (also  known  as 
“economically  significmt”);  (2)  creating 
serious  inconsistency  or  otherwise 
interfering  with  an  action  taken  or 
planned  by  another  agency;  (3) 
materially  altering  the  budgetary 
impacts  of  entitlement,  grants,  user  fees, 
or  loan  programs;  or  (4)  raising  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President’s  priorities,  or 
the  principles  set  forth  in  this  Executive 
CDrder. 

Pursuant  to  the  terms  of  this 
Executive  Order,  EPA  has  determined 
that  this  rule  is  not  “significant”  and  is 
therefore  not  subject  to  OMB  review. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat.  1164,  5  U.S.C.  601-612), 
the  Administrator  has  determined  that 
regulations  estabfishing  pew  toleremces 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure, 
Agricultiural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 


Dated:  )uly  27, 1995. 

Stephen  L.  Johnson, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

Therefore,  40  CFR  part  180  is 
amended  as  follows:  * 


PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  In  §  180.443,  by  amending 
paragraphs  (a),  (b),  and  (c)  by  revising 
the  tables  therein,  to  read  as  follows: 


§  180.443  Myclobutanil;  tolerances  for 
residues, 

(a)  *  *  * 


Commodity 

Parts  per 
million 

Almond  hulls  . 

Almond  nutmeat . 

2.0 

0.1 

Apples . 

Cherries  (sweet  and  sour)  . 

Cotton  seed  . 

Graipes  . . . 

0.5 

5.0 

0.02 

1.0 

Stone  fruits  (except  cherries)  ... 

2.0 

(b)  *  *  * 

Commodity 

Parts  per 
million 

Milk . 

0.2 

(c)  *  *  * 

Commodity 

Parts  per 
million 

Cattle,  fat  .  0.05 

Cattle,  liver .  1 .0 

Cattle,  meat  .  0.1 

Cattle,  mbyp  (except  liver) .  0.2 

Eggs .  0.02 

Goats,  fat  .  0.05 

Goats,  liver . : .  1.0 

Goats,  meat .  0.1 

Goats,  mbyp  (except  liver)  .  0.2 

Hogs,  fat  . 0.05 

Hogs,  liver  1 .0 

Hogs,  meat  .  O.T 

Hogs,  mbyp  (except  liver) .  0.2 

Horses,  fat  .  0.05 

Horses,  liver .  1.0 

Horses,  meat  .  0.1 

Horses,  mbyp  (except  liver) .  0.2 

Poultry,  fat .  0.02 

Poultry,  meat .  0.02 

Poultry,  mbyp .  0.02 

Sheep,  fat  .  0.05 

Sheep,  liver .  1 .0 

Sheep,  meat  .  0.1 

Sheep,  mbyp  (except  liver) .  0.2 


[FR  Doc.  95-19530  Filed  8-6-95;  8:45  am) 
BILUNQ  COOE  OSSO-SO-F 


40  CFR  Parts  180  and  185 

[OPP-300391A;  FRL-4967-6] 

RIN  2070-AB78 

Clethodim;  Pesticide  Toierance  and 
Food  Additive  Regulation 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY:  EPA  is  establishing  an  import 
tolerance  and  a  food  additive  regulation, 
respectively,  for  residues  of  the 
herbicide  clethodim  ((E)-(  ±)-2-[l-[[(3- 
chloro-2-propenyl)oxy]imino]propyl]-5- 
(2-(ethylthio)propyl]-3-hydroxy-2- 
cyclohexen-l-one)  and  its  metabolites 
containing  the  2-cyclohexen-l-one 
moiety  in  or  on  the  raw  agricultural 
commodity  potatoes  and  the  food 
additive  commodities  potato  flakes  and 
granules.  EPA  is  issuing  this  rule  on  its 
own  initiative  pursuant  to  a  project  to 
harmonize  certain  tolerances  and  food 
additive  regulations  with  those 
established  by  the  Canadian 
government. 

EFFECTIVE  DATE:  This  regulation 
becomes  effective  August  9, 1995. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
document  control  nmnber,  (OPP- 
300391A],  may  be  submitted  to:  Hearing 
Clerk  (1900),  Environmental  Protection 
Agency,  Rm.  M3708,  401  M  St.,  SW., 
Washington,  DC  20460.  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  “Tolerance 
Petition  Fees”  and  forwarded  to:  EPA 
Headquarters  Accoimting  Operations 
Branch,  OPP  (Toierance  Fees),  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk  should  be 
identified  by  the  document  control 
number  and  submitted  to:  Public 
Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460.  In 
person,  bring  copy  of  objections  and 
hearing  requests  to:  Rm.  1132,  CM  #2, 
1921  Jefferson  Davis  Hwy.,  Arlington, 
VA  22202. 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Copies  of 
objections  and  hearing  requests  must  he 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Copies  of  objections  and 
hearing  requests  will  also  1^  accepted 
on  disks  in  WordPerfect  in  5.1  file 
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format  or  ASCII  file  format.  All  copies 
of  objections  and  hearing  requests  in 
electronic  form  must  be  identified  by 
the  docket  niunber  [OPP-300391A].  No 
Confidential  Business  Information  (CBI) 
should  be  submitted  through  e-mail. 
Electronic  copies  of  objections  and 
hearing  requests  on  this  rule  may  be 
filed  online  at  many  Federal  Expository 
Libraries.  Additional  information  on 
electronic  submissions  can  be  foimd 
below  in  this  dociunent. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Joanne  Miller,  Product  Manager 
(PM)  23,  Registration  Division  (7505C), 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Rm.  259, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA  22202,  (703)-305-6224;  e- 
mail:  miller.joanne@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  June  23, 1995  (60  FR 
32643],  EPA  issued  a  proposed  rule 
giving  notice  that  on  its  own  inititative 
and  pursuant  to  section  408(e)  of  the 
FFDCA,  21  U.S.C.  346a,  it  was  issuing 
a  proposal  to  amend  40  CFR  180.458  by 
establishing  an  import  tolerance  for 
residues  of  the  heibicide  clethodim  and 
its  metabolites  containing  the  2- 
cyclohexen-l-one  moiety  in  or  on  the 
raw  agricultural  commodity  potatoes  at 
0.5  part  per  milUon  (ppm);  and  to  add 
new  §  185.1075  (40  CFR  185.1075)  by 
establishing  a  food  additive  regulation 
for  residues  of  the  herbicide  clethodim 
and  its  metabolites  containing  the  2- 
cyclohexen-l-one  moiety  in  or  on  the 
food  additive  commodity  potato 
granules  and  potato  flakes  at  1  part  per 
million  (ppm).  Clethodim  residues  on 
potatoes  grown  in  Canada  and  imported 
into  the  United  States  have  been 
identified  as  a  Canadian-United  States 
Trade  Agreement  (CUSTA)  irritant.  EPA 
has  reviewed  Canadian  crop  field  trial 
residue  data  and  determined  that  they 
are  adequate  to  support  an  import 
tolerance. 

The  data  submitted  with  the  proposal 
and  other  relevant  material  have  b^n 
evaluated  and  discussed  in  the 
proposed  rule.  Based  on  the  data  and 
information  considered,  the  Agency 
concludes  that  the  tolerance  will  protect 
the  public  health.  Therefore,  the 
tolerance  and  food  additive  regulation 
are  established  as  set  forth  below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register^  file  written  objections 
and/or  request  a  hearing  with  the 
Hearing  Clerk,  at  the  address  given 
above  (40  CFR  178.20).  A  copy  of  the 
objections  and/or  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 


submitted  to  the  OPP  docket  for  this 
rulemaking.  The  objections  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
groxmds  for  the  objections  (40  CFR 
178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issue(s)  on 
which  a  hearing  is  requested,  the 
requestor’s  contentions  on  such  issues, 
and  a  swnmary  of  any  evidence  relied 
upon  by  the  objector  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantied  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary  ;  and  resolution  of  the  factual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

A  record  has  been  established  for  this 
rulemaking  imder  docket  munber  [OPP- 
300391A]  (including  any  objections  and 
hearing  requests  submitted 
electronic^ly  as  described  below).  A 
public  version  of  this  record,  including 
printed,  paper  versions  of  electronic 
comments,  which  does  not  include  any 
information  claimed  as  CBI,  is  available 
for  inspection  from  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  excluding  legal 
hohdays.  The  public  record  is  located  in 
Room  1132  of  the  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  ^vironmental 
Protection  Agency,  Crystal  Mall  #2, 

1921  Jefferson  Davis  Highway, 

Arlington,  VA. 

Written  objections  and  hearing 
requests,  identified  by  the  docvunent 
control  number  [OPP-300391A],  may  be 
submitted  to  the  Hearing  Clerk  (1900), 
Environmental  Protection  Agency,  Rm. 
3708,  401  M  St.,  SW.,  Washington,  DC 
20460. 

A  copy  of  electronic  objections  and 
hearing  requests  filed  with  the  Hearing 
Clerk  can  be  sent  directly  to  EPA  at: 

opp-Docket@epamail.epa.gov. 

A  copy  of  electronic  objections  and 
hearing  requests  filed  with  the  Hearing 
Clerk  must  be  submitted  as  £m  ASCII  file 
avoiding  the  use  of  special  characters 
and  any  form  of  encrjmtion. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public  . 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly,  EPA  will 
transfer  any  objections  and  hearing 


requests  received  electronically  into 
•printed,  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
official  rulemaking  record  which  will 
also  include  all  objections  and  hearing 
requests  submitted  directly  in  writing. 
The  official  rulemaking  record  is  the 
paper  record  maintained  at  the  address 
in  “ADDRESSES”  at  the  beginning  of 
this  document. 

Under  Executive  Order  12866  (58  FR 
51735,  Oct.  4, 1993),  the  Agency  must 
determine  whether  the  regulatory  action 
is  “significant”  and  therefore  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB)  and  the  requirements  of 
the  Executive  Order.  Under  section  3(f), 
the  order  defines  a  “significant 
regulatory  action”  as  an  action  that  is 
likely  to  result  in  a  rule  (1)  having  an 
annual  effect  on  the  economy  of  $100 
million  or  more,  or  adversely  and 
materially  affecting  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities  (also 
referred  to  as  “economically 
significtint”);  (2)  creating  serious 
inconsistency  or  otherwise  interfering 
with  an  action  taken  or  planned  by 
another  agency;  (3)  materially  altering 
the  budgetary  impacts  of  entitlement, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients 
thereof;  or  (4)  raising  novel  legal  or 
policy  issues  arising  out  of  legal 
mandates,  the  President’s  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order. 

Pvirsuant  to  the  terms  of  the  Executive 
Order,  EPA  has  determined  that  this 
rule  is  not  “significant”  and  is  therefore 
not  subject  to  OMB  review. 

Piusuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat.  1164,  5  U.S.C.  601-612), 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  fi'om  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Parts  180  and 
185 

Environmental  protection. 
Administrative  practice  and  procedxire. 
Agricultural  commodities.  Food 
additives.  Pesticides  and  pests. 
Reporting  and  recordkeeping 
requirements. 
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Dated:  July  27, 1995. 

Daniel  M.  Barolo, 

Director,  Office  of  Pesticide  Programs. 

Therefore,  40  CFR  parts  180  and  185 
are  amended  as  follows: 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

45  CFR  Part  11 


PART  180— [AMENDED] 

1.  In  part  180: 

a.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

b.  By  amending  §  180.458  in  the  table 
therein  by  adding  and  alphabetically 
inserting  the  commodity  potatoes,  to 
read  as  follows: 

§  1 80.458  Clethodim  ((E)-(±)-2-[1-[[(3- 
chloro-2-propeny|)oxy]lmino]propyi]-5-[2- 
(ethylthlo)propyl]-3-hydroxy-2-cyclohexen- 
1-one);  tolerances  for  residues. 
***** 


Commodity 


Parts  per 
million 


Potatoes 


0.5 


Removal  of  Committee  Management 

AGENCY:  Office  of  the  Secretary,  HHS. 

ACTION:  Final  rule;  removal  of  interim 
rule. 

SUMMARY:  The  Department  of  Health  and 
Human  Services  is  amending  the  Code 
of  Federal  Regulations  (CFR)  by 
removing  unnecessary  and  obsolete 
regulations.  In  accordance  with  the 
President’s  regulatory  reinvention 
initiative  the  Department  has 
determined  that  the  regulations  are  no 
longer  needed. 

EFFECTIVE  DATE:  August  9,  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ellen  W.  Washington,  Department 
Committee  Management  Officer,  at  (202) 
690-8113. 


PART  185— [AMENDED] 

2.  In  part  185: 

a.  The  authority  citation  for  part  185 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  348. 

b.  By  adding  new  §  185.1075,  to  read 
as  follows: 

§  1 85.1 075  aethodim  ((E)-(±)-2-[1<[[(3- 
chloro-2-propenyl)oxy]lmlno]propyq-5-[2- 
(ethylthlo)propyl]-3-hydroxy-2-cyclohexen- 
1-one). 

Food  additive  tolerances  are 
established  for  the  combined  residues  of 
the  herbicide  clethodim  ((E)-(±)-2-[l* 
[[(3-chloro-2- 

propenyl)oxy]iminolpropyl]-5-[2- 
{ethylthio)propyl]-3-%droxy-2- 
cyclohexen-l-one)  and  its  metabolites 
containing  the  2-cyclohexen-l-one 
moiety  in  or  on  the  following  processed 
foods: 


Food 

Parts  per 
million 

Potato  flakes^  . 

.  1.0 

Potato  granules’  . 

.  1.0 

^There  are  no  U.S.  registrations  as  of  Au¬ 
gust  9,  1995. 


SUPPLEMENTARY  INFORMATION:  In  a 
memorandum  dated  March  4, 1995, 
subject  “Regulatory  Reinvention 
Initiative”  the  President  directed  heads 
of  departments  and  agencies  to  focus  on 
four  steps  which  are  an  integral  part  of 
the  ongoing  Regulatory  Reform 
Initiative.  The  Department  has  reviewed 
this  regulation  and  identified  it  for 
removal  by  this  document  as  obsolete 
and  unnecessary.  The  regulation  being 
removed  is  no  longer  necessary  to 
administer  the  program. 

Assessment  of  Direct  Effect 

The  Department  has  determined  that 
removal  of  the  regulations  will  have  no 
substantial  direct  effect. 

List  of  Subjects  in  45  CFR  Part  11 

Committee  memagement. 

Accordingly,  under  the  authority  of  5 
U.S.C.  Sec.  301,  subtitle  A  of  title  45  of 
the  Code  of  Federal  Regulations  is 
amended  by  removing  part  11. 

Dated:  August  3, 1995. 

Eugene  Kinlow, 

Deputy  Assistant  Secretary  for  Personnel 
Administration. 

(FR  Doc.  95-19643  Filed  8-6-95;  8:45  am] 
BILUNO  CODE  41S<M>4-M 


[FR  Doc.  95-19529  Filed  8-8-95;  8:45  am) 
WLUNQ  CODE  6660-6fr-F 


Administration  for  Children  and 
Families 

45  CFR  Part  1355 

RIN  0979-^858 

Title  IV-B  and  Title  iV-E  of  the  Social 
Security  Act:  Data  Collection  for  Foster 
Care  and  Adoption 

agency:  Administration  on  Children, 
Youth  and  Families  (ACYF) 
Administration  for  Children  and 
Families  (ACF),  HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Administration  on 
Children,  Youth  and  Families  is  adding 
a  financial  data  element  to  the 
Appendices  of  the  regulation  for  data 
collection  for  foster  care  and  adoption. 

In  addition,  we  are  adding  the  Office  of 
Management  and  Budget’s  (OMB) 
control  number  for  the  data  collection 
section  of  the  regulation.  All  States  that 
administer  State  plans  under  title  IV-B 
and  rV-E  of  the  Social  Security  Act  are 
subject  to  this  addition  to  the 
Appendices  of  the  regulation. 

EFFECTIVE  DATE:  August  9, 1995, 

FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  H.  Lewis,  Deputy  Associate 
Commissioner,  Children’s  Bureau, 
Administration  on  Children,  Youth  and 
Families,  (202)  205-8618. 

SUPPLEMENTARY  INFORMATION: 

1.  Background 

The  Administration  on  Children, 
Youth  and  Families  published  a  final 
rule  on  December  22, 1993  (58  FR 
67912)  that  implements  the 
requirements  of  section  479  of  the 
Social  Security  Act.  This  section 
requires  the  Secretary  to  publish 
regulations  that  implement  a  system  for 
the  collection  of  adoption  and  foster 
care  data  in  the  United  States.  All  States 
that  administer  State  plans  imder  titles 
rV-B  and  IV-^  of  the  Society  Security 
Act  are  subject  to  this  regulation. 

n.  General 

This  regulation,  45  CFR  part  1355, 
generally  known  as  the  Adoption  and 
Foster  Care  Analysis  and  Reporting 
System  (AFCARS),  is  designed  to  collect 
imiform,  reliable  information  on 
children  who  are  under  the 
responsibility  of  the  State  title  IV-B/IV- 
E  agency  for  placement  and  care.  The 
collection  of  adoption  and  foster  care 
data  is  mandated  by  section  479  of  the 
Social  Security  Act.  In  order  to 
adequately  meet  the  intent  of  the  law 
and  the  requirements  of  this  regulation, 
the  States’  data  collection  systems  for 
AFCARS  must  be  computerized. 
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The  Department  of  Health  and  Hiunan 
Services  (DHHS)  vsrill  use  this 
information  to  respond  to  Congressional 
requests  for  current  data  on  children  in 
foster  care  or  who  have  been  adopted, 
and  to  respond  to  questions  and 
requests  from  other  Departments  and 
agencies,  including  the  General 
Accounting  Office,  the  Office  of 
Management  and  Budget  (OMB),  the 
DHHS  Office  of  Inspector  General, 
national  advocacy  organizations.  States 
and  other  interested  organizations. 

m.  Program  Description 

Title  IV-B,  Subpart  1,  of  the  Social 
Secmity  Act  (the  Act),  ffie  Child  Welfare 
Services  program,  is  a  formula  grant 
program.  Each  State  receives  grants 
dining  the  year  representing  its 
allotment.  The  grants  provide  States 
with  Federal  support  for  a  wide  variety 
of  State  child  welfare  services 
including:  Preplacement  preventive 
services  to  strengthen  families  and 
avoid  placement  of  children;  services  to 
prevent  abuse  and  neglect;  foster  care 
and  adoption  services;  and  certain 
protections  for  children  in  foster  care. 
Title  IV-B,  Subpart  2,  Family 
Preservation  and  Support  Services,  is  an 
entitlement  program  which  encourages 
and  enables  each  State  to  develop  and 
establish  or  expand,  and  to  operate  a 
program  of  family  preservation  services 
and  commiuiity  based  family  support 
services.  Funds  under  both  subparts  of 
title  IV-B  can  be  used  to  provide 
services  regardless  of  the  income  of  the 
families  and  children  who  are  in  need 
of  such  services. 

Title  IV-E  of  the  Act  is  an  entitlement 
program  which  authorizes  Federal 
financial  participation  (FFP)  in  the  costs 
of  State  foster  care  maintenance  and 
adoption  assistance  pajnnents.  Federal 
matching  of  State  foster  care 
maintenance  payments  is  available  for 
children  in  foster  care  who  meet  certain 
eligibility  criteria  that  are  based,  in  part, 
on  the  cMld’s  eligibility  under  the  Aid 
to  Families  With  Dependent  Children 
(AFDC)  program.  The  adotpion 
assistance  program  under  title  IV-E  is 
designed  to  assist  States  in  placing 
“special  needs”  children  with  adoptive 
families  through  the  provision  of  an 
adoption  assistance  payment.  In  order  to 
be  eligible  for  this  program,  a  chil^^ust 
be  eligible  for  AFDC,  title  IV-E  foster 
care  or  Supplemental  Security  Income 
for  the  Blind  and  Disabled  (SSI)  and 
must  meet  the  statutory  definition  of  “a 
child  with  special  needs”  according  to 
section  473(c)  of  the  Act.  Title  IV-E  of 
the  Act  is  the  major  single  source  of 
Federal  support  for  foster  care  and 
adoption  assistance  payments.  However, 
over  half  the  funds  for  adoption  and 


foster  care  and  half  the  children  are 
supported  by  State  and  local 
governments  and  private  sector. 

According  to  State  agency  information 
gathered  by  the  American  l^blic 
Welfare  Association  (APWA)  under  the 
Voluntary  Cooperative  Information 
System  (\^CS),  there  were 
approximately  444,000  children  in 
foster  care  on  the  last  day  of  1993. 

In  1990,  the  most  recent  year  for 
which  data  have  been  analyzed, 
approximately  407,000  children  were  in 
foster  care.  Of  these  children, 
approximately  69,000  had  a  plan  for 
adoption  eind  approximately  20,000  had 
parental  rights  terminated  or 
relinquished  and  were  waiting  for 
adoptive  homes. 

IV.  Legislation  Establishing  New  Data 
Collection  Requirements 
Section  9943  of  the  Omnibus  Budget 
Reconciliation  Act  (OBRA)  of  1986 
(Pub.  L.  99-509)  amended  title  IV-E  of 
the  Social  Secmity  Act  by  adding 
section  479.  This  section  directs  the 
Secretary  to  promulgate  regulations  for 
the  implementation  of  a  system  to 
collect  data  relating  to  adoption  and 
foster  care  in  the  United  States.  On 
December  22, 1993,  the  Department 
published  the  AFCARS  final  rule  which 
requires  that  State  agencies 
administering  or  supervising  the 
administration  of  titles  IV-B  and  IV-E 
of  the  Act  implement  data  collection 
systems  and  report  semi-annually  on 
data  elements  set  forth  in  the  final  rule. 

Page  67917  of  the  preamble  to  the 
AFCARS  final  rule,  announced  the 
Department’s  intention  to  add  a  foster 
c£ue  financial  data  element  to  the 
appendices  of  the  AFCARS  regulation, 
lliis  data  element  will  indicate  the  total 
monthly  amoimt  of  foster  care  benefit 
paid  on  behalf  of  each  child  in  foster 
care.  At  that  time  the  Department  urged 
interested  parties  to  comment  on  this 
intention  so  that  expressed  concerns 
and  comments  could  be  taken  into 
account  in  the  development  of  the  data 
element.  Two  letters  (both  from  State 
agencies)  were  received  in  response  to 
the  final  rule’s  request  for  comments  on 
this  matter. 

States  should  begin  submitting  the 
monthly  foster  care  payment 
information  with  their  submittal  for  the 
fourth  AFCARS  reporting  period,  April 
1, 1996-September  30, 1996. 

V.  Discussion  of  Comments  and  the 
Development’s  Response  Part  1355 — 
General 

Section  1355.40  Foster  care  and 
adoption  data  collection.  The  letters 
from  the  State  agencies  related  primarily 
to  the  usefulness  of  the  financial 


information  and  how  States  are  to  report 
it. 

Comment:  One  comment  was  that  the 
request  for  such  information  appeeirs 
duplicative  in  light  of  the  information 
submitted  by  the  States  in  accordance 
with  the  ACYF-PI-92-11,  issued  on 
August  21, 1992. 

Response:  Although  the  data  is 
similar,  the  Program  Instruction  requires 
States  submittal  of  quarterly  financial 
data  with  a  submitted  monthly  average 
number  of  children  for  the  quarter.  The 
AFCARS  financial  data  element  will,  for 
the  first  time,  allow  for  the  analysis  of 
a  payment  per  child  in  foster  care, 
unlike  the  current  average  dollars  per 
child  based  on  an  average  monthly 
number  of  children.  'The  result  is  the 
opportunity  to  develop  demographic 
profiles  of  children  and  the  specific 
payments  each  receives.  This 
information  can  result  in  more 
comprehensive  cost  projections  for 
children  meeting  particular 
demographic  profiles  during  their  foster 
care  episodes. 

Comment.  Given  that  AFCARS’ 
reporting  firequency  is  semi-annual,  how 
would  monthly  amounts  be  reflected? 

Response:  Monthly  amounts  would  be 
reflected  in  the  most  recent  full  monthly 
payment  made  on  behalf  of  the  child 
during  the  report  period. 

Comment:  Why  is  this  information 
necessary  on  a  per  child  basis,  since  the 
information  can  be  calculated  using  the 
Federal  Medical  Assistance  Percentage 
(FMAP)  rate? 

Response:  The  information  is  being 
requested  on  title  IV-E  and  non  IV-E 
children;  therefore  the  FMAP  is  not 
always  applicable.  The  information  on  a 
per  child  basis  can  be  useful  in  a 
number  of  ways,  such  as: 

•  Examining  costs  per  placement 
setting  type;  and 

•  Examining  costs  per  child  based  on 
a  child’s  demographic  profile,  more 
specifically,  number  of  disabilities 
versus  costs,  age  vs.  costs,  etc. 

The  understanding  of  costs  as 
identified  above  are  necessary  for 
accurate  cost  projections. 

Comment:  Did  you  intend  that  this 
question  would  include  the 
administrative  and  training  dollars 
expended? 

Response:  No,  only  the  maintenance 
dollars. 

Comment:  Is  the  data  necessary  for 
non-title  IV-E  children? 

Response:  Yes,  a(l  children  as  defined 
by  the  AFCARS  reporting  population. 

Comment:  For  which  classes  of  title 
rV-E  children  will  the  information  be 
required? 

Response:  The  information  is  required 
for  all  children  in  foster  care  (title  IV- 
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E  and  non  IV-E)  which  meet  the 
AFCARS  reporting  population 
definition. 

Purpose  of  the  Amendment  to  §  1355.40 

Page  67924  of  the  preamble  of  the 
AFCARS  final  rule  in  the  “Paperwork 
Reduction  Act”  section,  identifies  the 
need  for  and  approval  of  a  control 
number  by  OMB.  Paragraphs  (a)  and  (b) 
of  45  CFR  1355.40  of  the  regulation, 
contain  information  collection 
requirements  for  which  an  OMB 
approval  number  is  required.  In 
addition,  OMB  requires  the  approval 
number  to  be  displayed  in  the 
regulation.  OMB  approved  and  assigned 
a  nmnber  to  the  information  collection 
requirements  in  §  1355.40  on  August  22, 
1994.  This  amendment  adds  that 
niunber  at  the  end  of  the  section. 

VI.  Impact  Analysis 
Executive  Order  12866 

Executive  Order  12866  requires  that 
regulations  be  reviewed  to  ensure  that 
they  are  consistent  with  the  priorities 
and  principles  set  forth  in  the  Executive 
Order.  The  Depeirtment  has  determined 
that  this  rule  which  adds  a  financial 
data  element  to  the  appendices  and 
additionally  publishes  the  required 
OMB  control  number  is  consistent  with 
these  priorities  and  principles.  As 
assessment  of  the  costs  and  benefits  of 
available  regulatory  alternatives 
(including  not  regulating)  demonstrated 
that  the  approach  taken  in  the 
regulation  is  the  most  cost-effective  and 
least  burdensome  while  still  achieving 
the  regulatorj^  objectives. 

Regulatory  Flexibility  Act 

Consistent  with  the  Regulatory 
Flexibility  Act  of  1980  (5  U.S.C.  ch  6), 
the  Department  tries  to  anticipate  and 
reduce  the  impact  of  rules  and 
paperwork  requirements  on  small 
businesses.  For  each  rule,  with  a 
“significant  economic  impact  on  a 
substantial  number  of  small  entities”  an 
analysis  is  prepared  describing  the 
rule’s  impact  on  small  entities.  Small 
entities  are  defined  in  the  Regulatory 
Flexibility  Act  to  include  small 
businesses,  small  non-profit 
organizations,  and  small  governmental 
entities. 


The  primary  impact  of  this  rule  isw)n 
the  States  which  are  not  “smedl  entities” 
within  the  meaning  of  the  Act.  For  this 
reason,  the  Secretary  certifies  that  this 
rule  will  not  have  a  significant  impact 
on  a  substantial  nmnber  of  small 
entities. 

Paperwork  Reduction  Act 

Under  the  Paperwork  Act  of  1980, 

Pub.  L.  96-511,  all  Departments  are 
required  to  submit  to  ^e  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval  any  reporting  or 
recordkeeping  requirements  in  a 
proposed  or  fibal  rule.  The  addition  of 
a  financial  data  element  in  several  of  the 
Appendices  and  the  OMB  control 
number  will  not  make  an  appreciable 
change  in  the  burden  to  the  States. 
Therefore  no  submission  to  OMB  is 
required. 

List  of  Subjects  in  45  CFR  CFR  Part 
1355 

Adoption  and  foster  care,  Child 
welfare.  Data  collection.  Definitions, 
Grant  Programs — Social  Programs. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.658,  Foster  Care 
Maintenance,  93.659,  Adoption  Assistance 
and  93.645,  Child  Welfare  Services-State 
Grants) 

Dated:  July  18, 1995. 

Mary  Jo  Bane, 

Assistant  Secretary  for  Children  and  Families. 

For  the  reasons  set  forth  in  the 
preamble,  45  CFR  part  1355  is  amended 
as  follows: 

1.  The  authority  citation  for  part  1355 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  1302. 

2.  Section  1355.40  is  amended  by 
adding  the  OMB  Control  Number  at  the 
end  of  the  section  to  read  as  follows: 

§  1 355.40  Foster  care  and  adoption  data 
collection. 

***** 

(Information  collection  requirements 
contained  in  paragraphs  (a)  and  (b)  of  this 
section  were  approved  on  August  22, 1994, 
by  the  Office  of  Management  and  Budget 
under  Control  Niunber  0980-0267). 

Appendix  A — [Amended] 

3.  Appendix  A  to  Part  1355,  Sections 

I  and  II  are  amended  by  adding  elements 
Xn  to  each  section  to  read  as  follows: 


Section  I— Foster  Care  Data  Elements 

***** 

Xin.  Amount  of  the  monthly  foster  care 
payment  (regardless  of  sources). 


***** 

Section  11— Definition  of  and 
Instructions  for  Foster  Care  Data 
Elements 

***** 

XII.  Amount  of  the  monthly  foster  care 
payment  (regardless  of  sources) — ^Enter  the 
monthly  payment  paid  on  behalf  of  the  child 
regardless  of  source  (i.e..  Federal,  State, 
county,  municipality,  tribal,  and  private 
payments).  If  title  IV-E  is  paid  on  behalf  of 
the  child  the  amount  indicated  should  be  the 
total  computable  amount.  If  the  payment 
made  on  behalf  of  the  child  is  not  the  same 
each  month,  indicate  the  amount  of  the  last 
full  monthly  payment  made  during  the 
reporting  period.  If  no  monthly  payment  has 
been  made  during  the  period,  enter  all  zeros. 

Appendix  C — [Amended] 

4.  In  Appendix  C  to  part  1355,  imder 
Section  number  4.,  paragraph  (3)  is 
revised  to  read  as  follows: 

4.  Personal  Computer  to  Personal 
Computer*  *  * 

(3)  All  records  must  be  a  fixed  length.  The 
Foster  Care  Detailed  Data  Elements  Record  is 
150  characters  long  and  the  Adoption 
Detailed  Data  Elements  Record  is  72 
characters  long.  The  Foster  Care  Summary 
Data  Elements  Record  and  the  Adoption 
Summary  Data  Elements  Record  are  each  172 
characters  long. 

***** 

Appendix  D — [Amended] 

5.  In  Appendix  D  to  part  1355, 
Section  A,  Foster  Care,  subsection  1.,  is 
amended  by  revising  paragraph  a.  and 
adding  to  paragraph  c.  the  following 
elements  at  the  end  of  the  table  and 
revising  the  number  of  “Total 
Chtiracters”  to  read  as  follows: 

1.  Foster  Care  Semi-Annual  Detailed  Data 
Elements  Record 

a.  The  record  will  consist  of  66  data 
elements. 

***** 

c  *  *  • 


Element  No. 


Appendix  A 
data  element 


No.  of 

Data  element  description  numeric 

characters 


66 .  XII  Amount  of  monthly  foster  care  payment  (regardless  of  5 

source). 

Total  characters . . .  .  150 
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***** 

Appendix  E — [Amended] 

6.  In  Appendix  E  to  part  1355,  in 
Section  A.,  subsection  3.,  paragraph 
b.(2)  is  amended  by  adding  the 
following  elements  to  the  end  of  the 
table  to  read  as  follows: 

3.  Missing  Data  Standards 

***** 

b.  *  *  * 

(2)  Less  Than  Ten  Percent  Missing  Data 

*  *  * 


Element 

No. 

Element  description 

66 . 

•  •  *  * 

Amount  of  monthly  foster  care 
payment  (regardless  of  source). 

***** 

[FR  Doc.  95-19679  Filed  8-8-95;  8:45  am] 
BHJJNQ  COOC  4184-01-M 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  1801, 1803, 1804, 1805, 
1808, 1809, 1810, 1812, 1814, 1815, 

1819, 1822, 1825, 1827, 1829, 1831, 

1833, 1835, 1837, 1839, 1846, 1849, 

1850, 1852, 1853  and  1870 

[NASA  FAR  Supplement  Directive  89-19] 

RIN  2700-AB84 

Acquisition  Regulation;  Miscellaneous 
Amendments  to  NASA  FAR 
Supplement 

AGENCY:  Office  of  Procurement, 
Acquisition  Liaison  Division,  National 
Aeronautics  and  Space  Administration  ' 
(NASA). 

ACTION:  Final  rule. 

SUMMARY:  This  document  amends  the 
NASA  Federal  Acquisition  Regulation 
Supplement  (NFS)  to  reflect  a  niunber  of 
miscellaneous  changes  dealing  with 
NASA  internal  and  administrative 
matters,  such  as  the  NASA  FAR 
Supplement  rewrite  and  reassignment  of 
duties  in  the  Office  of  Procurement. 
EFFECTIVE  DATE:  July  31, 1995. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
David  K.  Beck,  (202)  358-0482. 

SUPPLEMENTARY  INFORMATION: 
Availability  of  NASA  FAR  Supplement 

The  NASA  FAR  Supplement,  of 
which  this  rule  is  a  part,  is  available  in 
its  entirety  on  a  subscription  basis  &om 
the  Superintendent  of  Documents, 
Government  Printing  Office, 

Washington,  DC  20402,  telephone 


number  (202)  512-1800.  Cite  GPO 
Subscription  Stock  Number  933-003- 
00000-1.  It  is  not  distributed  to  the 
pubUc,  either  in  whole  or  in  part, 
directly  by  NASA. 

Rewrite  of  NASA  FAR  Supplement 

NASA  is  reviewing  and  rewriting  48 
CFR  chapter  18,  the  NASA  FAR 
Supplement,  in  its  entirety  in  order  to 
implement  recommendations  of  the 
National  Performance  Review.  During 
this  review,  NASA  is  eliminating 
reporting  requirements  and  mali^g 
other  changes  in  order  to  reduce  and 
simplify  the  regulation.  This  rule  is  part 
of  the  effort  to  simplify  NASA’s 
regulations. 

Summary  of  Changes 

Part  1801 — ^Federal  Acquisition 
Regulations  System— Urmecessary 
words  and  sections  in  subparts  1801.1 
to  1801.4  are  eliminated.  Section 
1831.101  on  deviations  from  cost 
principles  is  moved  to  1804.471(c) 

Part  1810 — Specifications,  Standards, 
and  Other  Purchase  Descriptions — 
Urmecessary  words  and  duplicative 
pohcy  are  removed. 

Part  1814 — Sealed  Bidding — 
Urmecessary  words,  sentences  and 
section  are  eliminated. 

Subpart  1815.1 — General 
Requirements  for  Negotiation — Subpart 
is  elimuiated  because  it  is  vmnecessfuy 
guidance. 

Subpart  1815.4 — Solicitation  and 
Receipt  of  Proposals  and  Quotations — 
Urmecessary  paragraphs,  sentence  and 
words  are  eliminated. 

Subpart  1815.5 — ^Unsolicited 
Proposals — Section  1815.502  is  revised 
to  emphasize  that  NASA  encourages 
imsolicdted  proposals  that  are  imique 
and  irmovative.  Sections  1815.503, 
1815.504—70,  and  1815.506  are  revised 
to  remove  urmecessary  words. 

Subpart  1815.6 — Source  Selection — 
Urmecessary  paragraphs,  sentence  and 
words  are  eliminated. 

Subpart  1815.10 — ^Preaward,  Award, 
and  Postaward  Notifications,  Protests, 
and  Mistakes — Urmecessary  words  are 
eliminated. 

Part  1827 — ^Patents,  Data,  and 
Copyrights — ^Urmecessary  words  are 
removed. 

Part  1833 — ^Protests,  Disputes,  and 
Appeals — ^Paragraphs  1833.104(a)  and 
(d)  are  revised  in  order  to  correct 
references  to  FAR  sections. 

Part  1835 — Research  and 
Development  Contracting — ^Urmecessary 
words  are  removed.  The  following 
paragraphs  and  sections  are  removed 
because  they  are  covered  elsewhere:  . 
1835.003(b)  (covered  by  FAR  35.003(b)), 
1835.003-70  (covered  by  1835.070(a) 


and  1852.235-70),  1835.003-71(a) 
(covered  by  1827.373(b)),  1835.003- 
71(b)  (covered  by  1835.070(c)),  and 
1835.071  (covered  by  1846.270(a)). 

Part  1837 — Service  Contracting — 
Section  1837.000  is  eliminated  because 
it  is  urmecessary. 

Part  1839 — ^Acquisition  of  Information 
Resources — Urmecessary  words  are 
removed.  Revises  thresholds  based  on 
current  delegations  fium  GSA. 

Part  1846 — Quality  Assurance — 
Urmecessary  words  are  removed. 

Section  1846.670-2(a)  and  paragraph  (a) 
of  the  clause  at  1852.246-72  are  revised 
to  clarify  that  the  clause  applies  only  to 
deliveries  to  the  Government. 

Part  1849 — ^Termination — ^Dollar 
thresholds  in  1849.111-71  are  revised  in 
order  to  elirrrinate  the  requirement  for  a 
Board  to  review  and  approve  a 
Termination  Contracting  Officer’s 
actions  involving  amormts  up  to  $1 
million  and,  imder  complete 
terminations,  fee  up  to  $100,000. 
1849.102-70, 1849.111-72,  and 
1849.111-74  are  clarified.  In  order  to 
conform  to  FAR  49.110(a),  detailed 
instructions  in  1849.603-70(d)(l)  and 
(2)  are  replaced  with  references  to  FAR 
15.808(a). 

Part  1852 — Solicitation  Provisions 
and  Contract  Clauses — ^A  clause  is 
revised  as  discussed  under  part  1846. 

Part  1853 — ^Forms — Unnecessary 
words  in  1853.101, 1853.103, 1853.104, 
and  1853.105  are  eliminated.  The 
requirement  in  1853.105  to  obtain 
approval  fi'om  NASA  Headquarters  prior 
to  using  computer  generated  forms  is 
eliminated.  Sections  1853.204, 
1853.216-70  and  1853.242-70  through 
1853.242-72  are  revised  to  eliminate 
redundant  words.  A  reference  in 
1853.249(b)  is  corrected. 

Subpart  1870.1 — ^NASA  Acquisition 
of  Investigations  System — ^Unnecessary 
words  are  removed. 

Subpart  1870.2 — ^NASA  Research 
Aimouncement  System — Unnecessary 
words  are  removed.  In  paragraph  16 
about  canceling  NRA’s,  the  reference  to 
the  Commerce  Business  Daily  (CBD)  is 
removed  because  the  CBD  does  not 
publish  cancellation  notices. 

Impact 

NASA  certifies  that  this  regulation 
will  not  have  a  significant  economic 
effect  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.). 
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List  of  Subjects  in  48  CFR  Parts  1801, 
1803, 1804, 1805, 1808, 1809, 1810, 

1812, 1814, 1815, 1819, 1822, 1825, 

1827, 1829, 1831, 1833, 1835, 1837, 

1839. 1846. 1849. 1850. 1852. 1853  and 
1870 

Government  procurement. 

Thomas  S.  Luedtke, 

Deputy  Associate  Administrator  for 
Procurement. 

Accordingly,  48  CFR  parts  1801, 1803, 
1804, 1805, 1808, 1809, 1810, 1812, 

1814, 1815, 1819, 1822,  1825, 1827, 

1829, 1831, 1833, 1835,  1837, 1839, 

1846. 1849. 1850. 1852. 1853  and  1870 
are  amended  as  follows. 

1.  The  authority  citation  for  48  CFR 
parts  1801, 1803,1804, 1805, 1808, 

1809, 1810, 1812, 1814, 1815, 1819, 

1822, 1825, 1827, 1829, 1831, 1833, 

1835, 1837, 1839, 1846, 1849, 1850, 

1852, 1853,  and  1870  continues  to  read 
as  follows: 

Authority:  42  U.S.C.  2473(c)(1). 

PART  1801— FEDERAL  ACQUISITION 
REGULATIONS  SYSTEM 

2.  Section  1801.000  is  revised  to  read 
as  follows: 

1801.000  Scope  of  part 

This  part  sets  forth  general 
information  about  the  National 
Aeronautics  and  Space  Administration 
(NASA)  Federal  Acquisition  Regulation 
(FAR)  Supplement. 

Subpart  1801.1 — Purpose,  Authority, 
issuance 

1801.101  [Removed] 

3.  Section  1801.101  is  removed. 

4.  Paragraphs  (a)  and  (b)  of  section 

1801.102  are  revised  to  read  as  follows: 

1801.102  Authority. 
****** 

(a)  The  National  Aeronautics  and 
Space  Act  of  1958  (Pub.  L.  85-568;  42 
U.S.C.  2451  et  seq.j. 

(b)  10  U.S.C.  chapter  137. 

*  *  *  *  * 

5.  Paragraph  (a)(3)  of  section 

1801.104-1  is  revised  to  read  as  follows: 

1 801 .1 04- 1  Publication  and  code 
arrangement 

(a)  *  *  * 

(3)  A  separate  loose-leaf  edition. 
***** 

6.  Section  1801.104-2  is  revised  to 
read  as  follows: 

1 801 .1 04- 2  Arrangement  of  regulations. 

(a)  Unless  otherwise  stated,  cross 
references  are  to  parts  or  subdivisions  of 
the  regulations  in  this  chapter. 


(b)  The  regulations  in  this  chapter 
may  be  referred  to  as  the  NASA  FAR 
Supplement  or  the  NFS. 

(c)  A  NFS  “version”  is  the  basic  loose- 
leaf  edition  NFS  with  all  NFS  Directive 
(NFSD)  change  pages  filed  up  to  and 
including  the  NFSD  niunber  that 
corresponds  to  the  “version”  niimber. 

For  example,  for  the  1989  edition  of  the 
NFS,  Version  89.3  consists  of  pages 
firom  NFSD  89-0  (basic  NFS),  with 
change  pages  filed  from  NFSD’s  89-1, 
89—2,  and  89—3. 

7.  Section  1801.104-3  is  revised  to 
read  as  follows: 

1801.104- 3  Copies. 

Subscriptions  to  the  following 
publications  may  be  obtained  by  writing 
to  Superintendent  of  Docvunents,  U.S. 
Government  Printing  Office  (GPO), 
Washington,  DC  20402,  or  by  calling 
(202)  512-1800.  Telephone  orders  may 
be  charged  to  Visa,  Mastercard,  or  a 
GPO  Deposit  Accoimt.  A  subscription 
consists  of  the  basic  edition,  plus  all 
changes  issued  for  an  indefinite  period. 
The  prices  and  periods  of  subscriptions 
are  set  by  GPO. 

NASA  FAR  SUPPLEMENT  (NFS) 

GPO  Subscription  (Subscript.)  Stock 
No. 933-003-00000-1 
FEDERAL  ACQUISITION 
REGULATION  (FAR) 

GPO  Subscript.  Stpck  No.  922-006- 
00000-8  (Note:  TTie  FAR  is  not  a 
NASA  publication.) 

Public  libraries  that  possess  title  48, 
Code  of  Federal  Regulations  (CFR)  are 
also  a  source  of  information,  but  this 
source  is  updated  only  once  each  year. 

8.  Section  1801.104—370  is  revised  to 
read  as  follows: 

1801.104- 370  Internal  dissemination. 

The  Office  of  Procurement,  NASA 
Headquarters  (Code  HK),  distributes  the 
Federal  Acquisition  Regulation  (FAR), 
Federal  Acquisition  Regulation 
Circulars  (FAC),  NASA  FAR 
Supplement  (NFS),  NFS  Directives 
(NFSD),  Procurement  Notices  (PN),  and 
Procurement  Information  Circulars  (PIC) 
directly  to  NASA  Headquarters  offices 
and  to  installation  distribution  points. 
Mrs.  Cynthia  O’Bryant  (202-358-1248) 
is  the  contact  point  for  Headquarters 
personnel  and  the  installation 
distribution  points.  NASA  center 
personnel  may  be  placed  on  the 
distribution  fist  or  may  obtain  extra 
copies  by  contacting  the  designated 
distribution  point  for  their  instedlation. 
(Do  not  order  these  documents  on  a 
NASA  Form  2  from  the  Goddard  Space 
Flight  Center.) 

9.  Section  1801.105  is  revised  to  read 
as  follows: 


1801.105  0MB  approval  under  the 
Paperwork  Reduction  Act 

(a)  NASA  FAR  Supplement 
requirements.  The  following  OMB 
control  numbers  apply: 


NASA  FAR  Supplement 

OMB  control 

segment 

No. 

1815.406-70(b)(5)(iii)  . 

2700-0082 

1815.608-72  . 

2700-0080 

1819 . 

2700-0073 

1819.72 . 

2700-0078 

1827  . 

2700-0052 

1843  . 

2700-0054 

NF  533  . .*. . 

2700-0003 

NF  667  . 

2700-0004 

NF  1018 . 

2700-0017 

(b)  Solicitations  and  contracts. 

Various  requirements  in  a  solicitation  or 
contract,  generally  in  thg  statement  of 
work,  are  not  tied  to  specific  paragraphs 
cleared  in  paragraph  (a)  of  this  section, 
yet  require  information  collection  or 
recordkeeping.  The  following  OMB 
control  numl^rs  apply  to  these 
requirements:  2700-0086  (small 
purchases),  2700-0087  (solicitations 
that  may  result  in  bids  or  proposals  not 
exceeding  $500,000),  2700-0085 
(solicitations  that  may  result  in  bids  or 
proposals  exceeding  $500,000),  2700- 
0088  (contracts  not  exceeding 
$500,000),  and  2700-0089  (contracts  not 
exceeding  $500,000).  These  OMB 
control  numbers,  as  applicable,  shall  be 
displayed  in  the  upper  right  hand 
comer  of  the  cover  page  of  each 
solicitation/contract.  Overprinting  is 
authorized  by  1853.104. 

10.  Subpart  1801.2  is  revised  to  read 
as  follows; 


Subpart 

1801.2  Administration 

1801.270  . 

Amendment  of  regulation. 

1801.270-1  . 

Revisions. 

1801.270-2  . 

Procurement  notices. 

1801.270-3  . 

Effective  date. 

1801270^ . 

Numbering. 

1801.271  . 

NASA  procedures  for  FAR 
arxi  NFS  changes. 

1801.272  . 

Procurement  information 
circulars. 

Subpart  1801.2— Administration 
1801 .270  Amendment  of  regulation. 

1801.270-1  Revisions. ' 

The  regulations  in  this  chapter  are 
amended  by  publishing  amendments  in 
the  Federal  Register  and  by  issuing 
NFSD’s  contedning  loose-leaf 
replacement  pages  revising  various 
segments  of  it  (^so  see  1801.270-2). 
Each  replacement  page  bears  the  NFSD 
number  and  page  number  at  the  top.  A 
vertical  bar  at  the  side  of  a  line  indicates 
that  a  change  has  been  made  within  that 
line. 
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1801.270- 2  Procurement  notices. 

(a)  The  regulations  in  this  chapter  are 
amended  by  publishing  amendments  in 
the  Federal  Register  and  by  issuing 
Procurement  Notices  (PN’s)  when  it  is 
necessary  or  advisable  to  promulgate  as 
rapidly  as  possible  selected  material 
revising  this  regulation  in  advance  of  an 
NFSD. 

(b)  Unless  otherwise  indicated,  each 
PN  remains  in  effect  rmtil  the  effective 
date  of  the  subsequent  NFSD 
incorporating  the  PN  or  imtil 
specifically  canceled. 

1801.270- 3  Effective  date. 

(a)  Compliance  with  a  revision  to  the 
regulations  in  this  chapter  shall  be  in 
accordance  with  the  NFSD  or  PN 
containing  the  revision.  Procurements 
initiated  after  receipt  of  new  or  revised 
clauses  should,  to  the  maximiun 
practicable  extent,  include  such  clauses. 

(b)  Unless  otherwise  stated, 
solicitations  that  have  been  issued,  and 
bilateral  agreements  for  which 
negotiations  have  been  completed, 
before  the  receipt  of  new  or  revised 
contract  clauses  need  not  be  amended  to 
include  the  new  or  revised  clauses  if 
including  them  would  imduly  delay  the 
procurement. 

1801.270- 4  Numbering. 

NFSD’s  and  PN’s  are  munbered 
consecutively,  prefixed  by  the  last  two 
digits  of  the  calendar  year  of  issuance  of 
the  ciment  edition  of  the  NASA  FAR 
Supplement. 

1801.271  NASA  procedures  for  FAR  and 
NFS  changes. 

(a)  Informal  suggestions  for  improving 
the  regulations  in  this  chapter, 
including  correction  of  errors,  should  be 
directed  to  the  Contract  Management 
Division  (Code  HK). 

(b) (1)  Formal  requests  for  changes  to 
the  FAR  or  the  NFS  should  be  written 
and  contain, 

(1)  A  description  of  the  problem  the 
suggested  revision  is  designed  to  cine, 

(ii)  The  revision  in  the  form  of  a 
marked-up  copy  of  the  current  FAR  or 
NFS  language  or  the  text  of  any 
additional  language, 

(iii)  The  consequences  of  making  no 
change  and  the  benefits  to  be  expected 
finm  a  change,  and 

(iv)  Any  other  information  necessary 
for  imderstanding  the  situation,  such  as 
relationship  between  FAR  and  NFS 
coverage,  legal  opinions,  coordination 
with  other  offices,  and  existing 
agreements. 

(2)  Formal  requests  for  FAR  and  NFS 
changes  should  be  sent  to  the  Associate 
Administrator  for  Procurement  (Code 
HK).  Requests  from  Headquarters  offices 


should  originate  at  the  division  level  or 
higher,  wMle  installation  requests 
should  be  signed  at  the  procurement 
officer  or  higher  level. 

1801.272  Procurement  Information 
Circulars. 

(a)  The  Procurement  Information 
Circular  (PIC)  is  used  for  internal 
dissemination  of  procurement-related 
information  and  directives  not  suitable 
for  inclusion  in  the  NFS.  The  Contract 
Management  Division  (Code  HK)  is 
responsible  for  issuing  PIC’s. 

(b)  PIC’s  are  numbered  on  a  calendar 
year  basis,  beginning  with  number  1, 
prefixed  by  the  last  two  digits  of  the 
year.  To  ensure  periodic  review,  PIC’s 
normally  vvill  automatically  expire  on  . 
December  31  of  the  year  of  issuance. 

Subpart  1801.3 — Agency  Acquisition 
Regulations 

11.  Paragraphs  (b)  introductory  text, 
(b)(1)  introductory  text,  and  (b)(2)(i)  of 
section  1801.301  are  revised  to  read  as 
follows: 

1801.301  Policy. 

***** 

(b)  All  procurement  policies, 
regulations,  procedures,  and  forms 
requiring  publication  for  public 
comment  in  accordance  with  41  U.S.C. 
418b.  This  statute  requires  publication 
where  there  will  be  a  significant  effect 
beyond  the  internal  operating 
procedures  of  the  agency  or  a  significant 
cost  or  administrative  impact  on 
contractors  or  offerors. 

(1)  The  statute  does  not  define 
“significant  effect  beyond  the  internal 
operating  procedures’’  or  “significant 
cost  or  ad^nistrative  impact.” 

Examples  of  policies  or  procedures  that 
fall  in  either  of  these  categories  are 
given  in  paragraphs  (b)(1)  (i)  through 
(iv)  of  this  section. 
***** 

(2)  *  *  * 

(i)  Security  procedures  for  identifying 
and  badging  contractor  personnel  to 
obtain  access  at  a  NASA  installation. 
***** 

12.  Section  1801.303  is  revised  to  read 
as  follows: 

1801.303  Publication  and  codification. 

Part,  subpart,  cmd  section  numbers  70 
through  89  are  reserved  for  NASA  FAR 
Supplement  use. 

Subpart  1 801 .4>— Deviation  from  the 
FAR 

13.  Section  1801.400  is  revised  to  read 
as  follows: 


1801 .400  Scope  of  subpart 

This  subpart  prescribes  the  policies 
and  procedures  for  authorizing 
deviations  from  the  NASA  FAR 
Supplement  and  the  FAR. 

1801.401, 1801.402, 1801.403, 1801.404, 

1801.405. 1801.470  [Removed] 

14.  Sections  1801.401, 1801.402, 
1801.403, 1801.404, 1801.405,  and 

1801.470  are  removed. 

1801.471  [Amended] 

15.  and  16.  In  section  1801.471, 
paragraphs  (a)  and  (b)(2)  are  revised  and 
paragraph  (c)  is  added  to  read  as 
follows: 

1801 .471  Procedure  for  requesting 
deviations. 

(a)  Requests  for  authority  to  deviate 
from  the  FAR  or  the  regulations  in  this 
chapter  shall  be: 

(1)  Submitted  to  the  Director,  Program 
Operations  Division,  Office  of 
Procurement,  NASA  Headquarters 
(Code  HS);  and 

(2)  Signed  by  the  procurement  officer. 

(b)  *  *  * 

(2)  A  full  description  of  the  deviation, 
the  circumstances  in  which  it  will  be 
used,  and  the  specific  contract  action(s) 
to  which  it  applies; 
***** 

(c)  Requests  for  individual  deviations 
from  FAR  cost  principles  under  FAR 
31.101  should  provide  the  following 
information: 

(1)  The  name  and  phone  number  of 
the  contracting  officer; 

(2)  A  copy  of  the  contractor’s  request 
for  cost  allowance; 

(3)  The  rationale  for  granting  the 
deviation  and  supporting  information, 
including  the  benefit  to  the 
Government; 

(4)  The  dollar  amount  involved;  and 

(5)  Any  other  information  considered 
relevant  to  the  request. 

PART  1803— IMPROPER  BUSINESS 
PRACTICES  AND  PERSONAL 
CONFLICTS  OF  INTEREST 

1803.104- 11  [Amended] 

17.  In  paragraphs  (b)  and  (c)  of  section 

1803.104- 11,  “(Attn:  Code  HP)”  is 
revised  to  read  “(Attn:  Code  HS)”. 

1803.303  [Amended] 

18.  In  paragraph  (a)  introductory  text 
of  section  1803.303,  “(Code  HP)”  is 
revised  to  read  “(Code  HS)”, 

19.  In  paragraph  (c)  of  section 
1803.303,  “(Code  HP)”  is  revised  to  read 
“(Code  HS)”,  and  “Code  HP”  is  revised 
to  read  “Code  HS”. 

1803.806  [Amended] 

20.  In  section  1803.806,  “(Code  HP)” 
is  revised  to  read  “(Code  HK)”. 
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PART  1808— REQUIRED  SOURCES  OF 
SUPPLIES  AND  SERVICES 

Subpart  1808.6— Acquisition  from 
Federal  Prison  Industries,  Inc. 

1808.605  [Amended] 

21.  In  paragraph  (c)  of  section 
1808.605,  "(Code  Iff)”  is  revised  to  read 
"(Code  HS)”. 

PART  1809— CONTRACTOR 
QUAUFICATIONS 

Subpart  1809.1— Responsible 
Prospective  Contractors 

1809.104-70  [Removed] 

22.  Section  1809.104-70  is  removed. 

Subpart  1809.4 — Debarment, 
Suspension,  and  Ineligibility 

1809.404  [Amended] 

23.  In  paragraphs  (a)  and  (c)  of  section 
1809.404,  "Code  HP”  is  revised  to  read 
“Code  HS”  in  each  occurrence. 

1809.405  [Amended] 

24.  In  section  1809.405,  “(Code  HP)” 
is  revised  to  read  “(Code  HS)”. 

1809.405- 1  [Amended] 

25.  In  paragraph  (b)  of  section 

1809.405- 1,  “(Code  HP)”  is  revised  to 
read  “(Code  HS)”. 

1809.405- 2  [Amended] 

26.  In  section  1809.405-2,  “(Code 
HP)”  is  revised  to  read  “(Code  HS)”. 

1809.406- 3  [Amended] 

27.  In  section  1809.406-3,  “(Code 
HP)”  is  revised  to  read  “(Code  HS)”. 

1809.407- 8  [Amended] 

28.  In  section  1809.407-3,  “(Code 
HP)”  is  revised  to  read  “(Code  HS)”. 

1809.408  [Amended] 

29.  In  paragraph  (d)  of  section 
1809.408,  “(Attn:  Code  HP)”  is  revised 
to  read  “(Attn:  Code  HS)”. 

30.  In  paragraph  (e)  of  section 
1809.408,  “(Code  HP)”  is  revised  to  read 
“(Code  HS)”. 

1809.470- 1  [Amended] 

31.  In  the  introductory  text  of  section 

1809.470- 1,  “(Code  HP)”  is  revised  to 
read  “(Code  HS)”. 

1809.470- 3  [Amended] 

32.  In  section  1809.470-3,  “(Code 
HP)”  is  revised  to  read  “(Code  HS)”. 

33.  Part  1810  is  revised  to  read  as 
follows: 


PART  1810— SPECIFICATIONS, 
STANDARDS,  AND  OTHER  PURCHASE 
DESCRIPTIONS 

Sgc 

1810.001  Definitions. 

1810.002  Policy. 

1810.002-70  NASA  policy. 

1810.002-71  Performance-based 
contracting. 

1810.004  Selecting  specifications  or 
descriptions  for  use. 

1810.004-70  Additional  requirements. 
1810.004-71  Brand-name-or-equal  purchase 
description. 

1810.007  Deviations. 

1810.008  Identification  and  availability  of 
specifications. 

1810.008-70  Brand-name-or-equal  awards. 
1810.011  Solicitation  provisions*and 
contract  clauses. 

1810.011-70  NASA  solicitation  provisions  . 
and  contract  clauses. 

Authority:  42  U.S.C.  2473(c)(1). 

1810.001  Definitions. 

Brand-name  product  means  a 
conunercial  product  described  by  brand 
name  and  make  or  model  niunber  or 
other  nomenclature  by  which  it  is 
offered  for  sale  to  the  public  by  the 
manufacturer,  producer,  or  distributor. 

1810.002  Policy. 

Implementation  of  the  Metric 
Conversion  Act  of  1975,  as  amended, 
and  FAR  10.002(c),  shedl  he  in 
accordance  with  the  policy  section  of 
NMI  8010.2,  Use  of  the  Metric  System 
of  Measurements  in  NASA  Programs. 

1810.002-70  NASA  policy. 

Whenever  a  specification  is  deemed 
inadequate,  the  contracting  officer  shall 
initiate  action  to  recommend  that  the 
activity  responsible  for  the  specification 
amend  or  revise  it  to  obviate  the 
necessity  for  repeated  departures  firom 
the  specification. 

1810.002-71  Performance-based 
contracting. 

Use  of  performance-based 
specifications,  where  feasible,  is  the 
preferred  method  for  establishing 
contract  requirements.  Requiring 
activities  shall,  to  the  maximum  extent 
practicable,  use  performance-based 
specifications,  purchase  descriptions 
and  statements  of  work  to  give 
contractors  freedom  to  innovate  and 
economize,  and  to  hold  contractors 
accoimtable  for  the  end  results. 

1 81 0.004  Selecting  specifications  or 
descriptions  for  use. 

(a)  As  required  by  FAR  10.004(e), 
contracts  will  include  appropriate 
preservation,  packaging,  packing,  and 
marking  requirements.  The  services  of 
packaging  technicians  shall  be  used  to— 


(1)  Develop  preservation,  packaging, 
packing,  and  marking  reqmrements;  and 

(2)  Assist  in  evaluating  contractors* 
packaging,  packing,  and  marking  cost 
estimates  or  charges. 

(b)  Unrealistic  preservation, 
packaging,  packing,  and  marking 
requirements  should  be  reported  and 
changes  recommended  to  the  activity 
originating  the  requirement  and  to  the 
contracting  officer. 

1810.004-70  Additional  requirements. 

Many  specifications  cover  several 
grades  or  types  and  provide  for  options 
in  methods  of  inspection.  When  such 
specifications  are  used,  the  solicitation 
shall  state  specifically  the  grade,  type, 
or  method  of  inspection  on  which  offers 
are  to  he  based. 

1810.004-71  Brand-name-or-equai 
purchase  description. 

(a)  Purchase  descriptions  containing 
references  to  one  or  more  brand-name 
products  followed  by  “or  equal”  may  be 
used  only  when  authorized  by  FAR 
10.004(b)(3)  and  in  accordance  with  this 
part  1810  (see  1810.008-70, 1810.011, 
and  1852.210-70). 

(b)  “Or  equal”  should  not  be  added  if 
it  is  determined  imder  paragraph  (a)  of 
this  section  that  only  a  particular 
product  meets  the  essential 
requirements  of  the  Government  (e.g., 
when  the  required  supplies  can  be 
obtained  only  fi'om  one  soiuce  (see  FAR 
6.302-1)). 

(c)  To  the  extent  feasible,  all 
acceptable  brand-name  products  should 
be  referenced.  If  “brand-name-or-equal” 
is  used,  offerors  must  be  given  the 
opportunity  to  offer  products  other  than 
those  referenced  by  brand  name  if  those 
products  will  meet  the  needs  of  the 
Ck)vemment  in  essentially  the  same 
manner. 

(d)  “Brand-name-or-equal”  purchase 
descriptions  should  set  forth  the  salient 
physical,  functional,  or  othei 
characteristics  essential  to  the  needs  of 
the  Government.  Purchase  descriptions 
should  contain  the  following 
characteristics,  in  addition  to  those  at 
FAR  10.004(b)(1),  to  the  extent 
available,  and  include  other  information 
necessary  to  describe  the  item: 

(1)  Complete  common  generic 
identification  of  the  item. 

(2)  Model,  make,  or  catalog  number 
for  each  brand-name  product,  and 
identity  of  the  commercial  catalog  in 
which  it  appears. 

(3)  Name  of  manufacturer,  producer, 
or  distributor  of  each  brand-name 
product  referenced  (and  address  if 
company  is  not  well  known). 

(e)  When  it  is  needed  to  describe  the 
item  required,  a  commercial  catalog 
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description,  or  pertinent  extracts,  may 
be  used  if  the  description  is  identified 
in  the  solicitation  as  being  that  of  the 
manufacturer,  producer,  or  distributor. 
The  contracting  officer  shall  ensure  that 
a  copy  of  any  catalog  referenced  (except 
parts  catalogs)  is  available  on  request  for 
review  by  offerors  at  the  contracting 
office. 

(f)  Offerors  offering  brand-name 
products  shall  not  be  required  to  furnish 
samples;  however,  solicitations  may 
require  the  submission  of  samples  from 
offerors  proposing  “or  equal”  products. 

(g)  Proposals  offering  products 
differing  finm  brand-name  products 
referenced  in  a  “brand-name-or-equal” 
purchase  description  shall  be 
considered  for  award  if  the  contracting 
officer  determines  under  the  provision 
at  1852.210-70  that  the  offered  products 
meet  the  salient  characteristics  required 
byihe  solicitation.  Offers  shall  not  be 
rejected  because  of  minor  differences  in 
design,  construction,  or  features  that  do 
not  affect  the  sviitability  of  the  products 
for  their  intended  use. 

(h)  Except  as  provided  in  paragraph 

(i)(l)  of  this  section,  when  a  “brand- 
name-or-equal”  piuxhase  description  is 
included  in  a  solicitation,  the  following 
shall  be  inserted  after  each  item  so 
described  in  the  solicitation  for 
completion  by  the  offeror: 

Offering: 

Manufacturer’s  Name 
Brand  No. 

(i) (l)  Where  components  of  an  end 
item  are  described  in  the  solicitation  by 
a  “brand-name-or-equal”  purchase 
description  and  the  contracting  officer 
determines  that  applying  the  provision 
at  1852.210-70  to  them  would  be 
impracticable,  the  requirements  of 
paragraph  (h)  of  this  section  shall  not 
apply.  In  such  cases,  if  the  provision  is 
included  in  the  solicitation  for  other 
reasons,  a  statement  substantially  as 
follows  shall  be  included: 

The  provision  entitled  Brand  Name  or 
Equal  does  not  apply  to  the  following 
components: 

(List  the  components  to  which  the 
provision  does  not  apply.) 

(2)  If  the  contracting  officer 
determines  that  the  provision  at 

1852.210-70  should  apply  only  to 
certain  components,  the  requirements  of 
paragraph  (h)  of  this  section  shall  apply 
to  them,  and  a  statement  substantially  as 
follows  shall  be  included: 

The  provision  entitled  Brand  Name  or 
Equal  applies  to  the  following  components: 

(List  the  components  to  which  the 
provision  applies.) 


(j)  The  policies  and  procedtues 
prescribed  in  paragraphs  (a)  through  (i) 
of  this  section  apply  to  sealed-bid  and 
negotiated  procurements.  If  use  of  the 
provision  is  not  practicable  (as  may  be 
the  case,  for  example,  in  exigency 
purchases),  suppliers  shall  be  informed 
that  proposals  offering  products 
different  from  the  products  referenced 
by  brand  name  will  be  considered  if  the 
contracting  officer  determines  that  they 
are  equal  in  all  significant  and  material 
respects  to  the  products  referenced. 

1810.007  Deviations. 

If  an  exception  or  deviation  from  a 
Federal  or  military  specification  is 
required— • 

(a)  The  contracting  officer  shall, 
before  issuing  the  solicitation,  submit  a 
fully  documented  and  justified  request 
for  the  deviation  to  the  procurement 
officer;  and 

(b)  The  procurement  officer  shall 
comply  with  FAR  10.007(a). 

181 0.008  Identification  and  availability  of 
specifications. 

Each  solicitation  shall  include  the 
applicable  specifications,  standards, 
plans,  drawings,  and  other  pertinent 
documents,  or  shall  state  where  they 
can  be  obtained  or  examined. 

1810.008-70  Brand-name-or-equal  awards. 

Award  documents  shall  identify  or 
incorporate  by  reference  an 
identification  of  the  specific  products 
the  contractor  is  to  furnish.  This 
identification  shall  include  any  bremd 
name  and  make  or  model  number, 
descriptive  material,  and  any 
modifications  of  brand-name  products 
specified  in  the  solicitation.  Included  in 
this  requirement  are  those  instances  in 
which  (a)  the  description  of  the  end 
item  contains  “brand-name-or-equal” 
purchase  descriptions  of  components  or 
of  accessories  related  to  the  end  item 
and  (b)  the  solicitation  includes  the 
provision  at  1852.210-70  as  applicable 
to  such  components  or  accessories  (see 
1810.004-70(1)). 

1810.01 1  Solicitation  provisions  and 
contract  clauses. 

1810.01 1-70  NASA  solicitation  provisions 
and  contract  clauses. 

(a)  When  a  “brand-name-or-equal” 
purchase  description  is  used,  the 
contracting  officer  shall  insert  in  the 
solicitation  the  provision  at  1852.210- 
70,  Brand  Name  or  Equal. 

(b)  The  contracting  officer  shall  insert 
the  provision  at  1852.210-71, 
Descriptive  Literature  for  Used  Material, 
in  solicitations  containing  FAR 
provision  52.210-6,  Listing  of  Used  or 
Reconditioned  Material,  Residual 


Inventory,  and  Former  Government 
Surplus  Property.  Insert  the  information 
needed  to  make  a  determination  that  the 
items  to  be  furnished  can  reasonably  be 
expected  to  conform  to  the  requirements 
of  the  solicitation. 

(c)  The  contracting  officer  may  insert 
a  clause  substantially  as  stated  in 

1852.210- 72,  Supplies  and/or  Services 
to  be  Furnished,  in  all  solicitations  and 
contracts  to  indicate  the  items  to  be 
delivered.  Insert  the  item  number, 
description  of  the  supplies  (see  FAR 
2.101  for  definition)  and/or  services  to 
be  furnished,  quantities  to  be  furnished, 
unit  and  unit  price  (if  applicable),  and 
total  dollar  amount.  The  column 
headings  may  be  modified  for  what  is 
being  acquired  and  the  type  of  contract. 

(d)  The  contracting  officer  shall  insert 
a  clause  substantially  as  stated  at 

1852.210- 75,  Packaging  and  Marking,  in 
solicitations  and  contracts  where  the 
packaging  and  marking  requirements  of 
NASA  Handbook  (NHB)  6000.1  and/or 
MIL-STD-2073-1  and  MIL-STD-2073- 
2  are  appropriate.  Insert  the  applicable 
information  for  the  particular 
procurement.  Substitute  Alternate  I  for 
paragraphs  (a),  (b),  (c),  and  (d)  of  the 
basic  clause  if  commercial  packing  and 
marking  practices  are  to  be  used.  Add 
Alternate  11  if  space  flight  item(s)  are  to 
be  delivered. 

PART  1812— CONTRACT  DELIVERY 
OR  PERFORMANCE 

Subpart  1812.3 — Priorities  and 
Aiiocations 

1812.302  [Amended] 

34.  In  section  1812.302(a),  the  phrase 
“Headquarters  Acquisition  Lieuson 
Division,  Code  HP”  is  revised  to  read 
“Headquarters  Program  Operations 
Division,  Code  HS”. 

1812.303- 70  [Amended] 

35.  In  paragraph  (e)  of  section 

1812.303- 70,  the  phrase  “The 
Headquarters  Acquisition  Liaison 
Division  (Code  HP)”  is  revised  to  read 
“The  Headquarters  Program  Operations 
Division  (Code  HS)”,  and  at  the  end  of 
the  paragraph,  “Code  HP”  is  revised  to 
read  “Code  HS”. 

PART  1814— SEALED  BIDDING 

Subpart  1814.2— Solicitation  of  Bids 

1814.201-2  [Removed] 

36.  Section  1814.201-2  is  removed. 

37.  and  38.  In  section  1814.201-5, 
paragraph  (a)  is  revised,  paragraph  (b)  is 
removed,  and  paragraph  (c)  is 
redesignated  as  paragraph  (b)  to  read  as 
follows: 
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1 81 4.201  -5  Part  IV — Representations  and 
Instructions. 

Section  M — ^Evaluation  factors  for 
award. 

(a)  The  contracting  officer  shall  state 
if  award  is  to  be  made  in  the  aggregate 
(all-or-none  basis)  or  by  specified 
groups  of  items. 

(b)  *  *  * 

1814.201-670  [Amended] 

39.  In  section  1814.201-670, 
paragraph  (b),  a  period  is  added  after 
“1814.201-5(a)”,  and  the  phrase  “and 
(b)  and  FAR  52.214-10  ^d  52.215-16.” 
is  removed. 

40.  In  section  1814.201-670, 
paragraph  (c),  the  last  sentence  is 
removed. 

41.  Paragraph  (d)  of  section  1814.201- 
670  is  revised  to  read  as  follows: 

1814.201-670  NASA  solicitation 
provisions. 

***** 

(d)  If  a  pre-bid  conference  is  planned, 
the  contracting  officer  shall  insert  the 
provision  at  1852.215-77,  Preproposal/ 
Prebid  Conference.  See  1815.407-70(f). 

Subpart  1814.4 — Opening  of  Bids  and 
Award  of  Contract 

42.  Section  1814.404-1  is  revised  to 
read  as  follows: 

1 81 4.404- 1  Cancellation  of  invitations 
after  opening. 

(a)  The  authority  to  make  the 
determination  at  FAR  14.404-l(c)  is 
delegated  to  the  contracting  officer, 
except  as  provided  in  paragraph  (b)(2)  of 
this  section. 

(b)  A  determination  under  FAR 

14.404- 1 (c)(6)  or  (7)  that  includes  an 
authorization  to  complete  the 
acquisition  through  negotiation  (see 
FAR  14.404-l(e)(l))  shall  be  approved 
by  the  procurement  officer,  who  shall 
obtain  the  advice  of  the  Chief  Coimsel 
before  making  this  determination. 

1814.404- 170  [Removed] 

43.  Section  1814.404-170  is  removed. 

44.  Paragraph  (a)  of  section  1814.406- 
3  is  revised  to  read  as  follows: 

1814.406-3  Other  mistakes  disclosed 
before  award. 

(a)  The  Associate  Administrator  for 
Procurement  is  authorized  to  permit  the 
correction  of  bids  under  FAR  14.406- 
3(a)  and  (b)  and  the  award  of  a  contract 
imder  FAR  14.406-3(d).  Procurement 
officers  are  authorized  to  permit 
withdrawal  of  bids  when  the  conditions 
in  FAR  14.406-3(c)  are  met. 
***** 

45.  In  paragraph  (b)  of  section 

1814.406-3  the  comma  after  the  word 


“and”  is  removed  and  the  phrase  “as  an 
alternative,”  is  removed. 

1814.406- 4  [Amended] 

46.  In  the  introductory  text  of  section 

1814.406- 4,  the  phrase  “installation’s 
Office  of’  is  removed  and  paragraph  (c) 
of  section  1814.406-4  is  removed. 

47.  Paragraph  (a)  of  section  1814.407- 
1  is  revised  to  read  as  follows: 

1814.407- 1  General. 

(a)  A  notice  of  award  as  a  specific 
dociunent  is  used  when  the  contracting 
officer  needs  to  inform  a  responsible 
bidder  that  its  offer  was  determined  to 
be  the  most  advantageous  to  the 
Government  (considering  only  price  and 
price-related  factors)  and  that  the  formal 
award  will  be  made  upon  satisfaction  of 
specified  pre-performance  conditions. 
***** 

1814.407- 1  [Amended] 

48.  In  paragraph  (b)  of  section 

1814.407- 1,  in  the  first  sentence,  the 
phrase  “in  sealed  bidding”  is  removed. 

49.  In  paragraph  (c)  of  section 

1814.407-1,  in  the  first  sentence,  the 
phrase  “in  sealed  bidding”  is  removed, 
and  in  the  third  sentence,  the  phrase  “ 
for  use  in  sealed  bidding”  is  removed. 

50.  In  paragraph  (d)  of  section 

1814.407-1,  in  Ae  first  sentence,  the 
phrase  “in  sealed  bidding”  is  removed. 

51.  In  paragraph  (e)  of  section 

1814.407- 1,  in  the  second  sentence,  the 
phrase  “a  reasonable  date  certain,”  is 
removed. 

52.  In  section  1814.407-1,  paragraph 
(f)  is  revised  to  read  as  follows: 

1814.407- 1  General. 
***** 

(f)  The  notice  of  award  can  be  issued 
by  any  formal  written  means  such  as  a 
letter,  telegreim  or  electronic  means.  The 
notice  should  be  substantially  the  same 
as  the  following  format. 

FORMAT*  *  *' 
***** 

53.  In  section  1814.407-1,  imder 
NOTES  at  the  end  of  FORMAT,  in 
paragraph  (g),  the  phrase  “a  reasonable 
date  certain,”  is  removed. 

PART  1815— CONTRACTING  BY 
NEGOTIATION 

Subpart  1815.1  [Removed] 

54.  Subpart  1815.1  is  removed. 

Subpart  1815.4 — Solicitation  and 
Receipt  of  Proposals  and  Quotations 

55.  Section  1815.405—1  is  revised  to 
read  as  follows: 


1815.405- 1  General. 

(a)  Solicitations  for  information  or 
planning  purposes  are  particularly 
useful  when  a  procurement  can  be 
properly  negotiated  only  after  potential 
offerors  have  had  an  opportunity  to 
become  familiar  with  a  large  quantity  of 
data,  or  when  it  would  be  desirable  to 
have  industry  participation  in 
formulating  and  reviewing  complex 
specifications  or  requirements. 

(b)  Solicitations  for  information  or 
planning  purposes  may  not  be  used  as 
a  means  for  prequalifying  offerors. 

(c)  Requirements  for  automatic  data 
processing  equipment  or  support 
services  to  perform  specified  operations 
or  achieve  certain  results  may  be 
suitable  for  advance  review  and 
comment  by  the  private  sector  when 
diverse  approaches  to  accomplishing 
mission  objectives  may  be  feasible.  The 
material  made  available  in  advance  may 
vary  from  a  comprehensive  draft  of  a 
proposed  requirement  to  a  partial  draft; 
e.g.,  statement  of  work  and/or 
specifications  or  reports. 

1815.405- 70  [Removed] 

56.  Section  1815.405—70  is  removed. 

1815.405- 71  [Amended] 

57.  In  section  1815.405-71,  paragraph 
(b)  introductory  text,  the  first  sentence 
is  removed. 

58.  In  section  1815.406,  paragraph  (b) 
is  revised  to  read  as  follows: 

1815.406  Preparing  requests  for  proposals 
(RFP's)  and  requests  for  quotations 
(RFC’s). 

(a)  *  *  * 

(b)  When  advisable,  particularly  in 
the  case  of  research  and  development, 
proposals  shall  be  requested  in  two 
parts: 

(1)  An  unpriced  technical  proposal, 
and 

(2)  A  cost  proposal  cross-referenced  to 
the  technical  proposal  (see  1815.406- 
70). 

***** 

'59.  In  section  1815.406-5,  paragraph 
(b)(1)  is  removed,  the  existing 
paragraphs  (b)(2)  through  (b)(8)  are 
redesignated  as  paragraphs  (b)(1) 
throu^  (b)(7),  and  paragraph  (b)(8)  is 
added  to  read  as  follows: 

181 5.406- 6  Part  IV— Representations  and 
instructions. 

***** 

(b)  *  *  * 

(8)  See  1846.470. 

60.  The  introductory  text  of  section 
1815.412  is  revised  to  read  as  follows: 


40514  Federal  Register  /  Vol.  60,  No.  153  /  Wednesday,  August  9,  1995  /  Rules  and  Regulations 


1 81 5.41 2  Late  proposals  and 
modifications. 

For  broad  agency  announcements 
listed  in  1835.016  and  SBIR  Phase  I  and 
Phase  II  solicitations — 
***** 

Subpart  1815.5 — Unsolicited  Proposals 

1815.502  [Amended] 

61.  In  section  1815.502,  the  phrase  “of 
unsolicited  proposals”  is  revised  to  read 
“of  imique  and  innovative  unsolicited 
proposals”. 

1815.503  [Amended] 

62.  In  section  1815.503,  paragraph  (a), 
the  last  sentence  is  removed. 

63.  In  section  1815.503,  paragraph  (b), 
in  the  first  sentence  the  phrase  “to 
agencies  in  addition  to  NASA,”  is 
revised  to  read  “to  other  agencies  or  to 
JPL  in  addition  to  NASA,”  and  in  the 
last  sentence,  the  phrase  “to  another 
agency  for  action”  is  revised  to  read  “to 
another  agency  or  JPL  for  action”. 

64.  In  paragraph  (c)  of  section 
1815.503,  the  first  sentence  is  removed. 

1815.504-70  [Amended]  v 

65.  In  section  1815.504-70,  “(Code 
HP)”  is  revised  to  read  “(Code  HK)”,  the 
phrase  “The  Headquarters  Office  of 
Small  and  Disadvantaged  Business 
Utilization  (Code  K)”  is  revised  to  read 
“The  Headquarters  Office  of 
Procurement  (Code  HK)”,  and  the  last 
sentence  is  removed. 

1815.506  [Antended] 

66.  In  section  1815.506,  paragraph 
(a)(3)  is  removed. 

Subpart  1815.6 — Source  selection 

67.  Section  1815.611  is  revised  to  read 
as  follows: 

1815.611  Best  and  final  offers. 

For  competitive  procvuements  of  $25 
million  or  more,  approval  of  the 
Associate  Administrator  for 
Procurement  (Code  HS)  is  required 
before  reopening  discussions  and 
requesting  additional  best  and  final 
offers.  For  competitive  procurements 
with  values  less  than  $25  million, 
approval  of  the  Procurement  Officer  is 
required. 

1815.613-71  [Amended] 

68.  In  section  1815.613-71,  paragraph 
(a)  designation  and  heading  is  removed 
and  paragraph  (b)  is  removed. 

Subpart  1815.10— Preaward,  Award, 
and  Postaward  Notifications,  Protests, 
and  Matters 

69.  In  section  1815.1003-2,  paragraph 
(a)  introductory  text  is  revised  to  read  as 
follows: 


1815.1003-2  Policy. 

(a)  NASA  shall  debrief  an 
imsuccessful  competitor  in  accordance 
with  FAR  15.1003.  Debriefings  shall  be 
consistent  with — 

***** 

PART  1822— APPLICATION  OF  LABOR 
LAWS  TO  GOVERNMENT 
ACQUISITIONS 

Subpart  1822.4 — Labor  Standards  for 
Contracts  involving  Construction 

1822.406-13  [Amended] 

70.  In  section  1822.406-13,  “(Attn: 
Code  HP)”  is  revised  to  read  “(Attn: 
Code  HK)”,  and  the  phrase  “The 
Acquisition  Liaison  Division  (Code 
HP)”  is  revised  to  read  “The  Contract 
Management  Division  (Code  HK)”. 

Subpart  1822.8 — Equal  Employment 
Opportunity 

1822.804-2  [Amended] 

/I.  In  section  1822.804-2,  “(Code 
HP)”  is  revised  to  read  “(Code  HK)”. 

1822.807  [Amended] 

72.  In  section  1822.807,  the  phrase 
“the  Headquarters  Acquisition  Liaison 
Division  (Code  HP)”  is  revised  to  read 
“the  Headquarters  Contract 
Management  Division  (Code  HK)”. 

PART  1825— FOREIGN  ACQUISITION 

Subpart  1825.72 — Limitation  on 
Strategic  Defense  Initiative  (SDI) 
Contracting 

1825.7200  [Amended] 

73.  In  section  1825.7200,  the  phrase 
“the  Acquisition  Liaison  Division  (HP)” 
is  revised  to  read  “the  Program 
Operations  Division  (HS)”. 

PART  1827— PATENTS,  DATA,  AND 
COPYRIGHTS 

Subpart  1827.3 — Patent  Rights  Under 
Government  Contracts 

1827.372  [Amended] 

74.  In  paragraph  (a)(2)  of  section 

1827.372,  the  p^ase  “The  objectives  of 
NASA  policy  with”  is  revised  to  read 
“The  objectives  with”  and  the  phrase 
“to  provide  their  widest”  is  revised  to 
read  “to  provide  widest”. 

75.  In  paragraph  (a)(3)  of  section 

1827.372,  the  phrase  “the  objectives  of 
NASA  policy  with”  is  revised  to  read 
“the  objectives  with”,  and  the  phrase 
“used  in  a  manner  to  promote”  is 
revised  to  read  “used  to  promote”. 

76.  In  paragraph  (b)(1)  of  section 

1827.372,  the  p^ase  “will  be  served  by 
this  action.”  is  revised  to  read  “will  be 


served.”  and  the  phrase  “request  for 
such  waiver”  is  revised  to  read  “request 
for  waiver”. 

77.  In  paragraph  (i)(l)  of  section 

1827.372,  the  please  “structure  of 
which  the  contractor  is  a  part,  and 
includes”  is  revised  to  read  “structure, 
and  includes”. 

78.  In  paragraph  (i)(2)  of  section 

1827.372,  the  citation  “14  CFR  part 
1245,  subpart  2,  Licensing  of  NASA 
Inventions”  is  revised  to  read  “37  CFR 
part  404,  Licensing  Government  Owned 
Inventions”,  and  the  citation  “14  CFR 
1245.211”  is  revised  to  read  “37  CFR 
404.10”. 

1827.373  [Amended] 

79.  In  paragraph  (a)(1)  to  section 

1827.373,  the  p^ase  “exceptions  set 
forth  in  paragraph”  is  revised  to  read 
“exceptions  in  paragraph” 

80.  In  paragraph  (b)  introductory  text 
of  section  1827.373,  the  phrase  “in  any 
NASA  contract  (and  solicitation 
therefor)  with”  is  revised  to  read  “in  all 
NASA  solicitations  and  contracts  with”. 

81.  In  paragraph  (c)  introductory  text 
of  section  1827.373,  the  phrase  “imder 
the  circumstances  set  forth  in 
paragraphs  (c)(1)  through  (3)  of  this 
section”  is  revised  to  read  “under  the 
following  circumstances:”. 

82.  In  paragraph  (c)(1)  of  section 

1827.373,  the  p^ase  “For  the  purpose 
of  this  paragraph  (c)(1)”  is  revised  to 
read  “For  this  purpose”. 

83.  In  paragraph  (c)(2)  of  section 

1827.373,  the  please  “agency  for  which 
the  contract  is  to  be  placed  does”  is 
revised  to  read  “agency  does”. 

84.  In  paragraph  (d)  of  section 

1827.373,  the  p^ase  “to  advise 
prospective  contractors”  is  revised  to 
read  “to  advise  offerors”. 

85.  Paragraph  (f)  of  section  1827.373 
is  removed  and  paragraph  (g)  is 
redesignated  as  paragraph  (f)  and 
amended  by  adding  a  period  after  the 
word  “organization”  and  removing  the 
phrase  “but  the  matter  is  uncertain  at 
the  time  of  solicitation  (e.g,  the 
procurement  is  not  a  set-aside  and  is  not 
sole  source  to  a  large  business).” 

1827.374- 1  [Amended] 

86.  In  paragraphs  (a)  and  (b)  of  section 

1827.374- 1,  the  phrase  “In  any  NASA 
contract”  is  revised  to  read  “In  any 
contract”. 

87.  In  paragraph  (c)  of  section 

1827.374- 1,  the  phrase  “subpart  1,  shall 
apply”  is  revised  to  read  “subpart  1, 
apply”  and  the  phrase  “under  any 
NASA  contract”  is  revised  to  read 
“under  any  contract”. 

88.  In  section  1827.374-1,  paragraph 
(f)  is  revised  to  read  as  follows; 
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1827.374- 1  General. 
***** 

(f)  Revocation  or  modification  of 
contractor’s  minimum  rights. 

Revocation  or  modification  of  the 
contractor’s  license  rights  (see 
1827.372(i)(2))  shall  be  in  accordance 
with  37  era  404.10,  for  subject 
inventions  made  and  reported  under 
any  contract  with  other  than  a  small 
business  firm  or  a  nonprofit 
organization,  and  in  accordance  with 
FAR  27.304-l(f)  for  subject  inventions 
made  and  reported  imder  any  contract 
with  a  small  business  firm  or  a 
nonprofit  organization.  The  contractor’s 
right  to  appeal  a  determination  to 
revoke  or  modify  any  such  license  shall 
be  in  accordance  with  37  CFR  part  404, 
Licensing  of  Government  Owned 
Inventions. 

»  *  *  *  * 

89.  In  paragraph  (g)  to  section 

1827.374- 1,  the  phrase  “under  any 
NASA  contract’’  is  revised  to  read 
“xmder  any  contract”. 

1827.374- 3  [Amended] 

90.  In  paragraph  (a)  of  section 

1827.374- 3,  the  phrase  “If  a  NASA 
contract”  is  revised  to  read  “If  a 
contract”. 

1827.375- 1  [Amended] 

91.  In  paragraph  (b)(1)  of  section 

1827.375- 1,  die  phrase  “for  the  NASA 
installation”  is  revised  to  read  “for  the 
installation”  and  the  phrase  “made  by 
use  of  the  clause”  is  revised  to  read 
“made  in  the  clause”. 

92.  In  paragraph  (b)(2)(ii)  of  section 

1827.375-1,  the  word  “NASA”  is 
removed. 

93.  In  paragraph  (b)(4)  of  section 

1827.375- 1,  the  phrase  “at  the  request 
of  the  contractor  or  on  their  own 
initiative,”  is  removed. 

1827.375- 2  [Amended] 

94.  In  paragraphs  (a)(1)  introductory 
text  and  (a)(2)  of  section  1827.375-2,  the 
word  “NASA”  is  removed. 

1827.375- 3  [Amended] 

95.  In  paragraph  (a)  introductory  text 
of  section  1827.375—3,  the  phrase 
“review,  as  necessary,  the”  is  revised  to 
read  “review  the”  and  the  word  “their” 
is  removed. 

96.  In  paragraph  (e)(3)  of  section 

1827.375- 3,  die  phrase  “obligations 
imposed  upon  the  contractor  by”  is 
removed. 

97.  In  paragraph  (f)  of  section 

1827.375-3,  die  word  “ordinarily”  is 
removed. 


Subpart  1827.4 — Rights  in  Data  and 
Copyrights 

1827.404  [Amended] 

98.  In  paragraph  (e)(1)  of  section 

1827.404,  the  phrase  “accordance  with 
NASA  policy”  is  revised  to  read 
“accordance  with  policy”. 

99.  In  paragraph  (e)(3)  of  section 

1827.404,  the  word  “itself’  is  removed. 

100.  In  paragraph  (g)  of  section 

1827.404,  the  phrase  “correct,  or  adding 
or  correcting,  any”  is  revised  to  read 
“correct  any”. 

1827.405  [Amended] 

101.  In  paragraph  (a)(1)  of  section 

1827.405,  the  phrase  “the  NASA 
contracting  officer  or  the  NASA 
contract”  is  revised  to  read  “the 
contracting  officer  or  the  contract”; 

102.  In  paragraph  (a)(3)  of  section 

1827.405,  the  word  “NASA”  is 
removed. 

1827.406  [Amended] 

103.  In  paragraph  (a)  of  secdon 

1827.406,  the  phrase  “for  most  needs” 
is  removed. 

104.  In  paragraph  (b)(1)  introductory 
text  of  section  1827.406,  the  phrase 
“that  may  be”  is  removed,  and  the  word 
“NASA”  is  removed. 

105.  In  paragraph  (b)(l)(i)  of  section 

1827.406,  the  word  “overall”  is 
removed. 

106.  In  paragraph  (b)(l)(ii)  of  section 

1827.406,  the  phrase  “of  the  contreict 
work”  is  revised  to  read  “of  the 
contract”. 

107.  In  paragraph  (b)(l)(iii)  of  section 

1827.406,  the  word  “work”  is  removed. 

108.  In  paragraph  (b)(l)(v)  of  section 

1827.406,  the  phrase  “of  the  contract”  is 
removed. 

109.  In  paragraph  (b)(2)  of  section 

1827.406,  the  word  “entire”  is  removed, 
the  phrase  “under  the  contract”  is 
removed,  and  the  phrase  “ensure 
appropriate  distribution  of  the  required 
reports”  is  revised  to  read  “ensure 
distribution  of  the  reports”. 

1827.409  [Amended] 

110.  In  paragraph  (a)  of  sectioi^ 

1827.409,  the  last  sentence  is  removed. 

111.  In  paragraph  (b)  of  section 

1827.409,  the  phrase  “in  the  notice”  is 
removed,  and  the  word  “installation”  is 
removed. 

112.  In  paragraphs  (e),  (f),  and  (g)  of 
section  1827.409,  the  word  “as”  is 
removed. 

113.  In  paragraph  (h)  of  section 

1827.409,  the  phrase  “the  clause  at”  is 
removed. 

114.  In  paragraph  (i)  of  section 

1827.409,  the  word  “at”  is  removed. 


Subpart  1827.6 — Foreign  License  and 
Technicai  Assistance  Agreements 

1827.670-1  [Amended] 

115.  In  section  1827.670-1,  the  phrase 
“by  the  NASA  contracting  officer”  is 
revised  to  read  “by  the  contracting 
officer”. 

PART  1829— TAXES 

Subpart  1829.2— Federal  Excise  Taxes 

1829.203  [Amended] 

116.  In  paragraph  (a)  of  section 
1829.203,  the  ph^e  “the  Acquisition 
Liaison  Division  (Code  HP)”  is  revised 
to  read  “the  Contract  Management 
Division  (Code  HK)”. 

PART  1831— CONTRACT  COST 
PRINCIPLES  AND  PROCEDURES 

Subpart  1831.1— [Removed] 

117.  Subpart  1831.1  is  removed. 

PART  1833— PROTESTS,  DISPUTES, 
AND  APPEALS 

1833.103  [Amended] 

118.  In  paragraph  (c)  of  section 
1833.103,  the  phrase  “the  Acquisition 
Liaison  Division  (Code  HP)”  is  revised 
to  read  “the  Program  Operations 
Division  (Code  HS)”. 

119.  In  section  1833.104  paragraph  (a) 
is  revised  to  read  as  follows: 

1833.104  Protests  to  GAO. 

(a)  General  procedures.  (1)  NASA 
personnel  shall  take  no  action  to 
respond  to  or  resolve  any  protest  filed 
wiffi  GAO  other  than  in  accordance 
with  this  part. 

(2)  The  notices  required  by  FAR 
33.104(a)(2)  shall  be  made  by  the 
contracting  officer. 

(3)  Upon  receiving  any 
communication  fi-om  a  protester  or  the 
GAO  regarding  a  protest,  the  cognizant 
procurement  officer  shall  immediately 
contact  Code  HS  for  guidance. 
Conversely,  upon  Headquarters  receipt 
of  notice  from  GAO  of  the  filing  of  a 
protest,  Code  HS  shall  immediately 
notify  the  cognizant  procurement 
officer.  This  is  usually  done  via 
telephone  and  constitutes  the  official 
notice  to  the  installation  that  a  protest 
has  been  filed. 

(4)  Within  3  work  days  of  being 
notified,  the  contracting  officer  shall 
forward  to  Headquarters  (Code  HS)  a 
copy  of  the  procurement  file  including 
all  dociunents  referred  to  in  FAR 
33.104(a)(3)(ii)  (A)  through  (G)  and  any 
others  requested  by  Code  HS.  The 
contracting  officer’s  statement  (FAR 
33.104(a)(3)(ii)(H))  shall  be  forwarded 
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no  later  than  ten  work  days  after  the 
contracting  officer  has  been  notified. 

The  contracting  officer’s  statement  shall 
receive  the  concurrence  of  the 
installation  Chief  Counsel.  If  more  time 
is  needed,  requests  for  extension  may  be 
made  by  telephone  to  Headquarters, 

Code  HS. 

(5)  When  the  GAO  elects  to  use  its 
express  option  procedure,  the 
contracting  officer’s  statement  shall  be 
forwarded  to  Code  HS  within  six  work 
days  after  the  contracting  officer  has 
been  notified.  If  that  is  not  possible,  a 
report  to  Code  HS  shall  be  made  by 
telephone. 

(6)  In  consultation  with  the  Office  of 
General  Counsel,  Headquarters  (Code 
HS)  shcdl  provide  the  information 
required  by  FAR  33.104(a)  to  the  GAO. 

***** 

120.  In  paragraph  (b)(1)  of  section 
1833.104,  “(Code  HP)’’  is  revised  to  read 
“(Code  HS)’’  and  “Code  HP’’  is  revised 
to  read  “C^e  HS’’. 

121.  In  paragraphs  (c)  (1)  and  (2)  of 
section  1833.104,  “(Code  HP)’’  is 
revised  to  read  “(Code  HS)’’  and  “Code 
HP’’  is  revised  to  read  “Code  HS’’. 

122.  In  section  1833.104,  the  first 
sentence  of  peuagraph  (d)  is  revised  to 
read  as  follows,  and  in  the  last  sentence, 
“(Code  HP)’’  is  revised  to  read  “(Code 
HS)’’: 

“If  the  protester  in  its  protest 
statement  or  later  in  the  process 
requests  documents,  the  contracting 
officer  shall  forward  them  to  Code  HS 
with  the  documents  required  by  FAR 
33.104(a)(3),  within  three  work  days  of 
receipt  of  the  request.” 

123.  In  paragraph  (e)  of  section 
1833.104,  “Code  HP”  is  revised  to  read 
“Code  HS”. 

PART  1835— RESEARCH  AND 
DEVELOPMENT  CONTRACTING 

1835.003  [Amended] 

124.  In  section  1835.003,  paragraph 
(b)  is  removed  and  the  existing 
paragraph  (c)  is  redesignated  as 
paragraph  (b),  and  in  the  newly 
designated  paragraph  (b),  the  phrase 
“for  NASA  poUcy”  is  revised  to  read 
“for  policy”. 

1835.003-70, 1835.003-71  [Removed] 

125.  Sections  1835.003-70  and 
1835.003-71  are  removed. 

1835.015  [Amended] 

126.  In  section  1835.015,  paragraph 
(b),  the  phrase  “For  NASA  policy”  is 
revised  to  read  “For  policy”. 

127.  Section  1835.016-70  is  revised  to 
read  as  follows: 


1835.016-70  NASA  Research 
Announcements.  ^ 

(a)  Scope.  'This  subsection  1835.016- 
70  prescribes  regulations  and 
procediues  for  the  use  of  a  NASA 
Research  Annoimcement  (NRA),  a  form 
of  broad  agency  annoimcement  (see 
FAR  6.102(d)(2)).  An  NRA  is  us^  to 
announce  research  interests  and,  after 
peer  or  scientific  review  using  factors  in 
the  NRA,  select  proposals  for  funding. 
Unlike  an  RFP  containing  a  statement  of 
work  or  specification  to  which  offerors 
are  to  respond,  an  NRA  provides  for  the 
submission  of  competitive  project  ideas, 
conceived  by  the  offerors,  in  one  or 
more  program  eireas  of  interest  to  NASA. 
'The  NRA  is  intended  to  be  used  for 
those  research  procurements  for  which 
it  would  be  impossible  to  draft  an 
adequate  RFP  in  sufficient  detail 
without  restraining  the  technical 
response  and  thus  hindering  the 
competition  of  ideas.  An  NRA  shall  not 
be  used  in  place  of  an  RFP  when  the 
procurement  requirement  is  narrowly 
defined  and  it  is  necessary  to  use  a 
detailed  description  or  specification. 

(b)  Issuance.  (1)  Each  NRA  shall  be 
assigned  a  vmique  number  in 
accordance  wiffi  1804.7102-1. 

(2)  NRAs  may  remain  open  for 
proposal  submission  for  a  maximum  of 
one  year.  They  may  not  be  amended  or 
modified  once  issued,  but  may  be 
reissued  by  assigning  a  new  number  and 
resynopsizing.  (See  also  paragraph  (g)  of 
this  section.)  NRAs  should  remain  open 
for  at  least  90  days. 

(3)  Before  issuance,  each  field¬ 
generated  NRA  shall  be  concurred  in  by 
the  procurement  officer  and  approved 
by  the  installation’s  director  or  a 
designee,  who  shall  serve  as  or 
designate  a  selecting  official.  Before 
issuance,  each  Headquarters-generated 
NRA  shall  be  concvurred  in  by  General 
Counsel  (Code  GK)  and  the  Director, 
Headquarters  Acquisition  Division 
(Code  HW)  and  approved  by  the 
cognizant  Program  Associate 
Administrator  or  a  designee,  who  shall 
serve  as  or  designate  a  selecting  official. 
If  a  Headquarters-generated  NRA  may 
result  in  awards  by  a  NASA  field 
installation,  the  conciurence  of  that 
installation’s  procvuement  officer  may 
be  sought  in  place  of  or  in  addition  to 
Code  HW’s  concurrence. 

(4)  The  contracting  officer  shall  assure 
that  the  NRA  is  synopsized  in  the 
Commerce  Business  Daily  (CBD).  The 
synopsis  required  by  FAR  35.016(c) 
satisfies  the  synopsis  requirement  at 
FAR  5.201;  the  synopsis  contemplated 
by  FAR  5.205  is  not  required.  The 
synopsis  shall  be  brief  and  provide  the 
address  for  obtaining  a  copy  of  the  NRA. 
The  technical  part  of  the  synopsis  is  to 


describe  an  area  of  interest  and  should 
not  exceed  50  words. 

(5)  The  NRA  shall  be  prepared, 
printed,  and  distributed  by  or  under  the 
direction  of  the  selecting  official. 
Distribution  shall  not  b^in  imtil  the 
concurrence  of  the  procurement  officer 
has  been  obtained  and  the  contracting 
officer  has  confirmed  that  the  synopsis 
requirements  have  been  met.  The  NRA 
shall  be  distributed  to  each  office 
responsible  for  receipt  of  unsolicited 
proposals  and  to  the  Office  of 
Procurement  (Code  HS). 

(c)  Content.  The  NRA  shall  consist  of 
the  following  items  in  the  order  shown. 
This  entire  package  shall  be  provided  in 
response  to  requests. 

(1)  Cover.  The  cover  shall  display: 

(1)  “OMB  Approval  Number  2700- 
0087”  in  the  upper  right  comer. 

(ii)  Title  (centered,  in  uppercase). 

(iii)  “NASA  Research  Announcement 
Soliciting  Research  Proposals  for  the 

Period  Ending _ ”  (centered,  on 

three  lines,  two  inches  below  the  title; 
insert  closing  date). 

(iv)  NRA  niunber  (centered,  two 
inches  below  closing  date). 

(v)  Official  address  for  office  issuing 
NRA  (centered,  at  bottom  of  cover). 

(2)  Summary  and  Supplemental 
Information. 

(i)  The  Summary  and  Supplemental 
Information  shall  not  exceed  two  pages 
and  shall  include: 

(A)  Title  (centered,  in  uppercase). 

(B)  Introductory  peiragraphs 
describing  the  purpose  of  the  NRA  and 
the  period  for  receipt  of  proposals. 

When  proposals  received  dining  this 
period  may  be  grouped  for  evaluation  at 
separate  times,  the  introductory 
paragraphs  shall  indicate  when 
evaluations  are  planned  and  shall 
include  the  following  remark: 

A  proposal  that  is  scientifically  and 
programmatically  meritorious,  but  that 
cannot  be  accepted  during  its  initial  review 
under  an  NRA  because  of  funding 
uncertainties,  may  be  included  in  subsequent 
reviews  unless  the  offeror  requests  otherwise. 

(C)  NRA  number. 

(D)  Address  for  submitting  proposals, 

including  “ATTN:  NRA _ .”  (Insert 

NRA  number.) 

(E)  Copies  required. 

(F)  Selecting  official’s  title. 

(G)  Name,  address,  and  telephone 
number  for  additional  technical 
information. 

(H)  Name  and  telephone  number  of 
contracting  office  point  of  contact  for 
administrative  and  contractual 
information. 

(I)  Additional  instmctions 
supplementing  the  Instructions  for 
Responding  to  NASA  Research 
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Announcements  for  Solicited  Research 
Proposals  (see  subpeirt  1870.2).  Such 
information  shall  be  kept  to  the 
minimmn  necessary  and  shall  cite 
specific  “Instructions”  paragraphs 
supplemented. 

(J)  When  awards  will  be  chargeable  to 
funds  of  the  new  fiscal  year  and  the 
NRA  is  to  be  issued  before  funds  are 
available,  the  NRA  shall  contain  a 
statement  as  follows: 

Funds  are  not  presently  available  for 
awards  under  this  NRA.  The  Government’s 
obligation  to  make  awards  is  contingent  upon 
the  availability  of  appropriated  funds  &om 
which  payment  can  be  made  and  the  receipt 
of  proposals  that  NASA  determines  are 
acceptable  for  award  under  this  NRA. 

(ii)  The  Summary  and  Supplemental 
Information  may  include  estimates  of 
the  amotmt  of  fwds  that  will  be 
available  and  the  number  of  anticipated 
awards.  A  breakdown  of  the  estimates 
by  research  eirea  may  also  be  shown. 

(iii)  The  Svunmary  and  Supplemental 
Information  may  indicate  that  proposals 
submitted  tmder  an  earlier  NRA  and 
held  for  subsequent  reviews  will  be 
considered  and  need  not  be 
resubmitted.  The  earlier  NRA  shall  be 
identified  by  number  in  the  following 
statement: 

Proposals  for  which  no  selection  decision 

was  made  under  NRA _ and  held  for 

subsequent  reviews  will  be  considered  under 
this  NRA  and  need  not  be  resubmitted. 

(Insert  NRA  number). 

(3)  Technical  Description.  The  first 
page  shall  conttun  the  NRA  number  and 
title  at  the  top.  A  brief  description  not 
exceeding  two  pages  is  preferable,  but  it 
should  be  detailed  enough  to  enable 
ready  comprehension  of  the  research 
areas  of  interest.  Specifications 
containing  detailed  statements  of  work 
should  be  avoided.  Any  program 
management  information  included  must 
be  limited  to  matters  that  are  essential 
for  proposal  preparation. 

(4)  Instructions  for  Responding  to 
NASA  Research  Announcements.  The 
NRA  shall  contain  instructions  in 
accordance  with  1870.203. 

(d)  Unsolicited  proposals.  (1) 
Unsolicited  proposals  for  new  efforts 
that  are  within  the  scope  of  an  open 
NRA  shall  be  evaluated  in  accordance 
with  1815.506(b). 

(2) .  Unsolicited  proposals  for  renewal 
of  ongoing  efforts  that  are  within  the 
scope  of  an  open  NRA  shall  be 
evaluated  in  accordance  with  1815.505- 
70. 

(3)  A  broad  agency  annoimcement  is 
not  an  “acquisition  requirement”  as  the 
term  is  used  in  FAR  15.507(a)(2). 

(e)  Receipt  of  proposals,  evaluation, 
and  selection.  (1)  Proposals  shall  be 


protected  as  provided  in  1815^508-70 
and  1815.509-70. 

(2)  Evaluation,  selection,  and  award 
may  occur  during  or  after  the  period 
established  for  receipt  of  proposals.  Late 
proposals  and  modifications  shall  be 
treated  in  accordance  with  1815.412  (a) 
and  (b). 

(3)  When  more  than  one  time  is 
estabUshed  in  the  NRA  for  evaluating 
proposals,  proposals  received  prior  to 
the  time  established  will  be  considered 
as  part  of  the  initial  group  to  be 
evaluated.  Subsequent  groups  of 
proposals  to  be  evaluated  shall  be 
formed  from  those  proposals  received 
after  the  time  established  for  the  earlier 
evaluation  groups  and  prior  to  the  time 
established  for  a  subsequent  group, 
along  with  those  proposals,  if  any,  held 
over  under  paragraph  (e)(8)  of  this 
section. 

(4)  The  selection  decision  shall  be 
made  following  peer  or  scientific  review 
of  a  proposal.  Peer  or  scientific  review 
shall  involve  (i)  evaluation,  outside 
NASA,  by  a  discipline  specialist  in  the 
area  of  the  proposal,  (ii)  evaluation  by 
an  in-house  specialist,  or  (iii)  both. 
Evaluation  by  specialists  outside  NASA 
shall  be  conducted  subject  to  the 
conditions  in  FAR  15.413-2(f)  and  NFS 
1815.413  and  1815.413-2.  In  particular, 
the  selecting  official  shall  ensure 
compliance  with  FAR  15.413-2(f)(5) 
regarding  the  designation  of  outside 
evaluators  and  avoidance  of  conflicts  of 
interest.  After  receipt  of  a  proposal  and 
before  selection,  scientific  or 
engineering  personnel  shall 
conunimicate  with  an  offeror,  regarding 
the  proposal,  only  for  the  purpose  of 
clarification,  as  defined  in  FAR  15.601, 
or  in  order  to  imderstand  the  meaning 
of  some  aspect  of  the  proposal  that  is 
not  clear,  or  in  order  to  obtain 
confirmation  or  substantiation  of  a 
proposed  approach,  solution,  or  cost 
estimate. 

(5)  Competitive  range  determinations 
shall  not  be  made,  and  best  and  final 
offers  shall  not  be  requested. 

(6)  Part  of  a  proposal  may  be  selected 
unless  the  offeror  requests  otherwise.  In 
addition,  changes  to  a  selected  proposal 
may  be  sought  if  (i)  the  ideas  or  other 
aspects  of  the  proposal  on  which 
selection  is  based  are  contained  in  the 
proposal  as  originally  submitted,  and 
are  not  introduced  by  the  changes;  and 
(ii)  the  changes  sou^t  would  not 
involve  a  material  alteration  to  the 
requirements  stated  in  the  NRA. 
Changes  that  would  afiect  a  proposal’s 
selection  shall  not  be  sought.  When 
changes  are  desired,  they  may  be 
described  to  the  contracting  officer 
vmder  paragraph  (e)(10)(ii)  of  this 
section,  or  the  selecting  official  may 


request  revisions  from  the  ofieror.  The 
changes  shall  not  transfer  information 
from  one  offeror’s  proposal  to  another 
offeror  (see  FAR  15.610(d)(2)).  When 
collaboration  between  offerors  would 
improve  proposed  research  programs, 
collaboration  may  be  suggested  to  the 
offerors. 

(7)  The  basis  for  selection  of  a 
proposal  shall  be  documented  in  a 
selection  statement  applying  the 
evaluation  factors  in  the  NRA.  'The 
selection  statement  represents  the 
conclusions  of  the  selecting  official  and 
must  be  self-contained.  It  shall  not 
incorporate  by  reference  the  evaluations 
of  the  reviewers. 

(8)  A  proposal  that  is  scientifically 
and  programmatically  meritorious,  but 
that  is  not  selected  during  its  initial 
review  imder  an  NRA,  may  be  included 
in  subsequent  reviews  unless  the  offeror 
requests  otherwise.  If  the  proposal  is  not 
to  be  held  over  for  subsequent  reviews, 
the  ofieror  shall  be  notified  that  the 
proposal  was  not  selected  for  award. 

(9)  The  selecting  official  shall  notify 
each  offeror  whose  proposal  was  not 
selected  for  award  and  explain  generally 
why  the  proposal  was  not  selected.  If 
requested,  the  selecting  official  shall 
arrange  a  debriefing  under  1815.1003, 
with  the  participation  of  a  contracting 
officer. 

(10)  The  selecting  official  shall 
forward  to  the  contracting  officer — 

(i)  The  results  of  the  technical 
evaluation,  including  the  total  nvunber 
of  proposals  received  imder  the  NRA  by 
the  time  of  selection,  the  selection 
statement,  and  the  .proposal(s)  selected 
for  funding; 

(11)  A  description  of  any  changes 
desired  in  any  offeror’s  statement  of 
work,  including  the  reasons  for  the 
changes  and  any  effect  on  level  of 
funding; 

(iii)  If  a  contract  will  be  used  to  fund 
the  proposal,  a  description  of 
deliverables,  including  technical 
reports,  and  delivery  dates,  consistent 
with  the  requirements  of  the  NRA; 

(iv)  A  procurement  request; 

(v)  Comments  on  the  offeror’s  cost 
proposal  (either  the  selecting  official’s 
comments,  which  may  be  based  on  the 
reviewers’  comments,  or  copies  of  the 
reviewers’  comments  with  any  different 
conclusions  of  the  selecting  official); 
these  comments  shall  address  the  need 
for  and  reasonableness  of  travel, 
computer  time,  materials,  equipment, 
subcontracted  items,  publication  costs, 
labor  hours,  labor  mix,  and  other  costs; 
and 

(vi)  A  copy  of  the  selected  proposal  as 
originally  submitted,  any  revisions,  and 
any  correspondence  from  the  successful 
offeror. 
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(11)  The  selecting  official  may 
provide  to  the  contracting  officer  copies 
of  the  reviewers’  evaluations. 

Reviewers’  names  and  institutions  may 
be  omitted. 

(12)  The  selecting  official  may  notify 
each  offeror  whose  proposal  was 
selected  for  negotiation. 

(i)  The  notification  shall  state  that — 

(A)  The  proposal  has  been  selected  for 
negotiation; 

(B)  The  offeror’s  business  office  will 
be  contacted  by  a  contracting  officer, 
who  is  the  only  official  authorized  to 
obligate  the  Govenunent;  and 

(C)  Any  costs  inciured  by  the  offeror 
in  anticipation  of  an  award  are  at  the 
offeror’s  risk. 

(ii)  The  notification  may  identify 
which  award  instrument  has  been 
recommended. 

(f)  Award.  If  a  contract  is  selected  as 
the  award  instrument  (see  FAR 
35.003(a)  and  1835.003(a)),  the 
contracting  officer  shall — 

(1)  Advise  the  offeror  that  the 
Government  contemplates  entering  into 
negotiations;  the  type  of  contract 
contemplated;  and  the  estimated  award 
date,  level  of  effort,  and  delivery 
schedule; 

(2)  Send  the  offeror  a  model  contract, 
if  necessary,  including  modifications 
contemplated  in  the  offeror’s  statement 
of  work,  and  request  agreement  or 
identification  of  any  exceptions  (the 
contract  statement  of  work  may 
summarize  the  proposed  research,  state 
that  the  research  shall  be  conducted  in 
accordance  with  certain  technical 
sections  of  the  proposal  (which  shall  be 
identified  by  incorporating  them  into 
the  contract  by  reference),  and  identify 
any  changes  to  the  proposed  research); 

(3)  Request  the  offeror  to  complete 
and  return  certifications  and 
representations  and  Standard  Form  33, 
Solicitation,  Offer,  and  Award,  or  other 
appropriate  forms; 

(4)  Conduct  negotia:tions  in 
accordance  with  FAR  subparts  15.8  and 
15.9,  as  apphcable; 

(5)  Award  a  contract  by  transmitting 
written  notice  of  the  award;  and 

(6)  Comply  with  FAR  subparts  4.6  and 
5.3  on  contract  reporting  and  synopses 
of  contract  awards. 

(g)  Cancellation  of  an  NRA.  When 
program  changes,  program  funding,  or 
any  other  reasons  require  cancellation  of 
an  NRA,  the  office  issuing  the  NRA 
shall  notify  potential  offerors  by  using 
the  mailing  list  for  the  NRA. 

1835.070  [Amended] 

128.  In  paragraph  (b)  to  section 
1835.070,  the  word  “either”  is  removed. 

1835.071  [Removed] 

129.  Section  1835.071  is  removed. 


PART  1837— SERVICE  CONTRACTING 

1837.000  [Removed] 

130.  Section  1837.000  is  removed. 

PART  1839— ACQUISITION  OF 
FEDERAL  INFORMATION 
PROCESSING  RESOURCES 

131.  In  section  1839.7001,  in 
paragraph  (a),  “2410. lE”  is  revised  to 
read  “2410.1”,  and  paragraph  (b)  is 
revised  to  read  as  follows: 

1839.7001  Policy. 

(a)  •  *  * 

(b)  The  Designated  Senior  Official 
(DSO),  the  Chiel  Information  Officer 
(Code  A),  has  responsibility  and 
accoimtability  for  interpreting, 
applying,  and  overseeing  the 
implementation  of  the  Federal 
Information  Resources  Management 
Regulations  (FIRMR)  (41  CFR  chapter 
201)  within  NASA. 

132.  In  section  1839.7003-1, 
paragraphs  (a)(2)  and  (c)  are  revised  to 
read  as  follows: 

1839.7003- 1  Responsibility. 
***** 

(a)  *  *  * 

(2)  Timely  submission  of  APRs  to 
Headquarters  Code  JTD  in  accordance 
with  1839.7003-5. 
***** 

(c)  The  Senior  Installation  IRM 
Official  (SIIO)  is  responsible  for 
formally  concurring  on  all  APRs. 

133.  In  section  1839.7003-2, 
paragraph  (b)  introductory  text  is 
revised  to  read  as  follows: 

1839.7003- 2  FIRMR  applicability  and 
procurement  authority  certification. 
***** 

(a)  *  *  * 

(b)  Determine  if  the  agency  has 
authority  to  acquire  the  FIP  resources  by 
virtue  of  a  specific  agency  or  regulatory 
delegation,  or  if  a  specific  acquisition 
delegation  must  be  obtained.  This 
requires  comparing  the  total  estimated 
dollar  value  of  all  the  FIP  resources  to 
be  acquired  to  the  criteria  and 
thresholds  specified  in  FIRMR  41  CFR 
201-20.305.  NASA  may  contract  for  FIP 
resoiurces  without  obtaining  a  specific 
acquisition  delegation  when  the  total 
dollar  value  of  FIP  resources,  including 
all  optional  quantities  and  periods  over 
the  life  of  the  contract,  does  not  exceed 
the  authority  delegated  fi-om  GSA; 
except  that  the  dollar  value  for  a 
specific  make  and  model  specification 
or  for  requirements  available  from  only 
one  responsible  source  may  not  exceed 
the  authority  delegated  from  GSA. 
****** 


134.  In  section  1839.7003-2, 
paragraphs  (b)(1)  through  (b)(4)  are 
removed  and  paragraphs  (b)(5)  through 
(b)(7)  are  redesignated  as  paragraphs 
(b)(1)  through  (b)(3). 

135.  In  the  certification  format  of  the 
newly  designated  paragraph  (b)(1)  to 
section  1839.7003-2,  “NHB  2410.1E”  is 
revised  to  read  “NHB  2410.1”.  136.  In 
section  1839.7003-3,  paragraph  (e)  is 
revised  to  read  as  follows: 

1839.7003- 3  GSA  nonmandatory  MAS 
contracts. 

***** 

(e)  Use  the  competitive  threshold 
authority  delegated  fi'om  GSA  for 
obtaining  a  DPA  when  use  of  a  GSA 
nonmandatory  MAS  contract  is  a 
competitive  procedme  relative  to  FAR 
part  6.  Use  the  noncompetitive 
threshold  authority  delegated  from  GSA 
when  use  of  a  GSA  nonmandatory  MAS 
contract  is  a  noncompetitive  procedure 
relative  to  FAR  part  6. 
***** 

137.  In  section  1839.7003—4, 
paragraph  (a)  introductory  text  is 
revised  to  read  as  follows: 

1839.7003- 4  APR  format 

(a)  (FIRMR)  41  CFR  201-20.305-3 
requires  NASA  to  prepare  APRs  as 
indicated  by  instructions  in  the  FIRMR 
Bulletin  series.  APRs  vmder  the  Trail 
Boss  Program  will  be  submitted  in  the 
format  provided  in  FIRMR  Bulletin  C- 
7,  entitled  “Trail  Boss  Program,”  as 
modified  by  Enclosiu^  C-5B  of  NHB 

2410.1.  APRs  for  all  other  FIP  resources, 
will  be  submitted  in  the  format 
provided  in  FIRMR  Bulletin  C-5, 
entitled  “Instructions  for  Preparing  an 
Agency  Procurement  Request  (APR),”  as 
modified  by  Enclosure  C— 4B  of  NHB 

2410.1. 

***** 

138.  In  section  1839.7003-4, 
paragraphs  (a)(l}  through  (a)(5)  are 
removed,  paragraph  (b)  is  redesignated 
as  paragraph  (c),  and  paragraph  (a)(6)  is 
redesignated  as  paragraph  (b). 

139.  Section  1839.7003-5  is  revised  to 
read  as  follows: 

1839.7003- 5  APR  submission. 

(a)  The  contracting  officer  shall 
forward  the  original  of  the  APR 
submittal  (the  APR  and  all  required 
documentation)  to  Headquarters  Code 
JTD,  with  a  transmittal  letter  (see  NHB 

2410.1,  Enclosures  C-4A  and  C-5A) 
signed  by  the  procurement  officer. 
Include  a  5V4  "  or  3 V2  "  diskette, 
formatted  for  use  on  a  DOS  3.3,  or 
higher  compatible,  personal  computer, 
that  contains  a  WordPerfect  5.0  or  5.1  or 
ASCII  format  of  the  APR. 
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(b)  APR’s  shovdd  be  submitted  as  soon 
as,  but  not  before,  the  FRDD  and  other 
documentation  (waivers,  JOFCXDs, 
procurement  plans,  or  ASM  minutes,  as 
appropriate)  have  been  completed  emd 
approved  in  final  form  within  the 
Agency. 

140.  In  section  1839.7003-6, 
paragraphs  (b)  and  (c)  are  revised  to 
read  as  follows: 

1839.7003-6  DPA  amendments. 

(a)  *  *  * 

(b)  Amendments  to  a  previously 
submitted  or  approved  specific 
acquisition  DPA  should  follow  the  same 
procedures  and  employ  the  same  format 
as  that  required  by  the  current  FIRMR 
and  (NFS)  48  CFR  part  1839.  For  such 
an  APR,  see  NHB  2410.1,  Enclosiire  C- 
3,  paragraph  2.  The  existing 
docmnentation  supporting  the 
acquisition  should  be  reviewed  and 
certified  by  the  procmrement  officer  as 
to  its  timeliness.  If  this  documentation 
is  either  not  current  or  affected  hy  the 
amendment,  the  documentation  shall  be 
revised.  If  an  original  dociunent  was 
submitted  or  requested  by  Headquarters 
or  GSA,  its  revision  shall  be  resubmitted 
with  the  APR. 

(c)  The  following  are  reasons  for 
submitting  an  APR  to  seek  an  amended 
DPA: 

(1)  A  substantive  revision  in  the 
technical  requirements. 

(2)  A  change  in  acquisition  strategy. 

(3)  SUppages  in  the  planned  contract 
award  date  &at  exceed  12  months. 
(Slippages  less  than  12  months  should 
be  identified  to  GSA  dming  routine 
status  reporting.) 

(4)  A  change  in  contract  life. 

(5)  A  change  in  the  position  title  or 
organizational  identity  of  the  official 
authorized  to  conduct  the  acquisition. 

(6)  An  increase  in  anticipated  contract 
costs. 

It  It  It  It  it 

1839.7004  [Amended] 

141.  In  section  1839.7004,  “NHB 
2410.  lE”  is  revised  to  read  “NHB 
2410.1”. 

142.  In  section  1839.7006,  the  last 
sentence  in  paragraph  (a)  is  revised  to 
read  as  follows: 

1839.7006  DPA  transmittal. 

(a)  *  *  *  Delegation  of  regulatory  and 
specific  agency  procurement  authority 
will  be  handled  as  directed  by  the  Chief 
Information  Officer. 

143.  In  paragraph  (b)  to  section 
1839.7006,  “C^e  J”  is  revised  to  read 
“Code  A”. 

144.  In  section  1839.7006,  paragraph 

(d)  is  removed,  paragraphs  (e)  throu^ 
(g)  are  redesignated  as  paragraph  (d) 


through  (f),  and  the  newly  designated 
paragraphs  (d)  and  (e)  are  revised  to 
read  as  follows: 

1839.7006  DPA  transmittal. 
***** 

(d)  Pre-award  and  post-award  reports 
include  6-Month  Status  Reports  and 
Contract  Award  Reports. 

(1)  GSA  requires  a  6-Month  Status 
Report  on  all  specific  acquisition  DPA’s 
for  which  a  contract  or  modification  has 
not  been  awarded.  The  contracting 
officer  shall  submit  status  reports  to 
Code  JT  not  later  than  May  15  and 
November  15  of  each  year.  The  contents 
of  these  reports  are  specified  in  the 
DPA. 

(2)  GSA  requires  a  Contract  Award 
Report  within  30  days  after  award  of  a 
contract  or  modification  issued 
piursuant  to  a  specific  acquisition  DPA. 
The  contracting  officer  shall  submit 
Contract  Award  Reports  to  Code  JT  not 
later  than  25  days  after  the  award  of  a 
contract  or  modification. 

(e)  Code  JTD  requires  an  Annual  ■ 
Status  Report  on  all  extant  contracts 
with  specific  acquisition  DPA’s.  The 
contracting  officer  shall  submit  an 
Annual  Status  Report  to  Code  JT  not 
later  than  November  15  of  each  year. 

The  reports  are  in  lieu  of  (and  not  in 
addition  to)  GSA’s  annual  reporting 
requirement. 

***** 

PART  1842— CONTRACT 
ADMINISTRATION 

1842.101  [Amended] 

145.  In  section  1842.101,  “Acquisition 
Liaison  Division  (Code  HP)”  is  revised 
to  read  “Analysis  Division  (Code  HC)”. 

PART  184&-QUALITY  ASSURANCE 

146.  In  section  1846.470-1,  the  last 
sentence  is  revised  to  read  as  follows:  « 

1846.470- 1  Solicitation  provision. 

*  *  *  Fee  associated  with  a  Q/PI 
plan  shall  not  be  considered  an  amount 
over  the  total  fee  negotiated  for  the 
contract  and  shall  not,  when  combined 
with  fee  considerations,  exceed  the 
limitations  prescribed  in  FAR 
15.903(d)(1). 

1846.470- 2  [Amended] 

147.  In  paragraph  (b)  to  section 

1846.470- 2,  the  phrase  “and  in 
contracts  resulting  therefrom.”  is 
revised  to  read  “and  in  resulting 
contracts.” 

148.  In  section  1846.670-1, 
paragraphs  (a),  (b)(1),  and  (c)  are  revised 
to  read  as  follows: 


1846.670- 1  General. 

(a)  This  subpart  contains  procedures 
and  instructions  for  use  of  the  Material 
Inspection  and  Receiving  Report  (MIRR) 
(DD  Form  250  series)  and  suppliers’ 
commercial  shipping/packing  lists  used 
to  evidence  Government  procurement 
quality  assurance  (PQA). 

(b)  *  *  * 

(1)  Shipments  by  subcontractors  not 
made  to  ffie  Government; 

***** 

(c)  To  preclude  delays  in  shipments 
or  payments  and  avoid  multiple 
corrections,  contractors  are  encouraged 
to  consult  the  Government 
representative  regarding 
implementation  of  this  subpart. 

149.  In  section  1846.670-2,  paragraph 
(a)(4)  is  removed,  and  paragraph  (a)(3)  is 
revised  to  read  as  follows: 

1846.670- 2  Applicability. 

(a)  *  *  * 

(1)  *  *  * 

(2)  *  *  * 

(3)  Contracts  for  which  the  end  item 
is  a  technical  or  scientific  report. 

*  *  *  *  * 

150.  In  section  1846.670-4,  paragraph 

(c)  is  revised  to  read  as  follows: 

1846.670- 4  Application. 

(a)  *** 

(b)  *** 

(c)  The  DD  Form  250  may  be  used  for 
imprest  fund  purchases,  purchase 
orders,  delivery  orders  placed  against 
Federal  Supply  Schedule  contracts, 
delivery  orders  placed  against 
indefinite-delivery  contracts,  or  delivery 
orders  placed  against  blanket  purchase 
agreements,  or  when  the  purchasing, 
requisitioning,  or  ordering  document 
provides  for  inspection  and/or 
acceptance. 

151.  Section  1846.670-5  is  revised  to 
read  as  follows: 

1846.670- 5  Forms. 

(a)  Contractors  may  obtain  from  the 
contracting  office  at  no  cost  MIRR  forms 
required  on  Government  contracts. 

(b)  Contractors  may  print  forms, 
provided 

(1)  Their  format  and  dimensions  are 
identical  to  the  MIRR  forms  printed  by 
the  Government  and 

(2)  The  forms  provide  for  78 
characters  per  printed  image 
horizontally  emd  62  lines  vertically 
border-to-border  for  the  DD  Form  250 
and  61  lines  vertically  border-to-border 
for  the  DD  Form  250c. 

152.  In  section  1846.671,  paragraph 
(a)  is  revised  to  read  as  follows: 
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1846.671  Procurement  quality  assurance 
on  shipments  between  contractors. 

(a)  The  supplier’s  commercial 
shipping  document/packing  list  shall 
incQcate  performance  of  required  PQA 
actions  at  subcontract  level.  The 
following  entries  shall  be  made  on  the 
document/packing  list: 

Required  PQA  of  items  has  been 
performed. 

Date:  (Signature  of  Authorized  Government 
Representative)  (Typed  Name  and  Office) 

***** 

153.  In  paragraph  (a)(1)  to  section 

1846.672- 1,  the  date  “67AUG07”  is 
removed,  and  paragraph  (a)(4)  is  revised 
to  read  as  follows: 

1846.672- 1  Preparation  instructions. 
***** 

(fl)  *  *  * 

(4)  Overflow  data  of  the  DD  Form  250 
shall  be  entered  in  Block  16  or  in  the 
body  of  the  DD  Form  250c  with  block 
cross  reference.  Additional  DD  Form 
250c  sheets  solely  for  continuation  of 
Block  23  data  sh^l  not  be  numbered  or 
distributed  as  part  of  the  MIRR. 
***** 

154.  In  section  1846.672-1, 
paragraphs  (b),  (c),  (d)(1)  and  (d)(l)(ii) 
are  revised  to  read  as  follows: 

(b)  Classified  information.  Classified 
information  shall  not  appear  on  the 
MIRR,  nor  sheill  the  MIRR  be  classified. 

(c)  Block  1—PROC.  INSTRUMENT 
IDEN.  (CONTRACT). 

(1)  Enter  the  contract  number  as 
contained  in  the  contractual  document, 
including  any  call/order  number. 

(2)  Enter  the  name  of  the  contracting 
office  immediately  below  the  contract 
number.  This  requirement  may  be 
satisfied  by  including  the  prefix  in  the 
contract  niunber  to  identify  the 
contracting  office. 

(d)  Block  2— SHIPMENT  NO. 

(1)  The  shipment  number  is  a  three- 
alpha-character  prefix  and  a  four- 
character  nmneric  or  alpha-numeric 
serial  number. 

(i)  *  *  * 

(ii)  The  first  shipment  under  a  prime 
contract  from  each  “shipped  from” 
address  shall  be  numbered  0001; 
subsequent  shipments  imder  that  prime 
contract  shall  consecutively 
niunbered. 

***** 

1846.672-1  [Amended] 

155.  In  section  1846.672-1, 
paragraphs  (g)(1)  and  (h)(1)  are  revised 
to  read  as  follows: 

(g)  Block  5— DISCOUNT  TERMS. 

*  *  * 

(1)  The  contractor  may  enter  the 
discoimt  terms  on  all  copies  of  the 
MIRR. 


(2)  *  *  * 

(h)  Block  6— INVOICE.  *  *  * 

(1)  The  contractor  may  enter  the 
invoice  number  and  date  on  all  copies 
of  the  MIRR. 

***** 

156.  In  paragraph  (r)(l)(i)  to  section 

1846.672-1,  the  phrase  “or  ‘Vacuum 
Tube’  ”  is  removed. 

157.  In  paragraph  (r)(2)  introductory 
text  to  section  1846.672-1,  the  phrase 
“enter  such  data  only  once,”  is  revised 
to  read  “enter  data  only  once,”. 

158.  In  paragraph  (r)(2)(ii)  to  section 

1846.672- 1,  the  phrase  “shipment  may 
be  made  without  it  at  the  direction  of 
the  contracting  officer.”  is  revised  to 
read  “shipment  may  be  made  at  the 
direction  of  the  contracting  officer.” 

159.  In  paragraph  (w)  introductory 
text  to  section  1846.672-1,  the  last 
sentence  is  revised  to  read  as  follows: 

(w)  Block  21— PROCUREMENT 
QUAUTY  ASSURANCE.  *  *  *  Notes 
taking  exception  shall  be  entered  in 
Block  16  or  on  attached  supporting 
dotuments  with  block  cross  reference. 
***** 

160.  The  introductory  text  to  section 

1846.672- 3  is  revised  to  read  as  follows: 

1846.672- 3  Correction  instructions. 

When,  because  of  errors  or  omissions, 
it  is  necessary  to  correct  the  MIRR  after 
distribution,  it  shall  be  revised  by 
correcting  the  original  master  and 
distributing  the  corrected  form.  The 
corrections  shall  be  made  as  follows: 
***** 

161.  Section  1846.672-5  is  revised  to 
read  as  follows: 

1846.672- 6  Packing-list  instructions. 

Copies  of  the  MIRR  may  be  used  as  a 
packing  list.  The  packing  list  copies 
shall  be  in  addition  to  the  copies  of  the 
MIRR  required  for  distribution  (see 
1846.673)  and  shall  be  marked 
“PACKING  UST”. 

162.  Paragraphs  (b)  and  (c)  to  section 
1846.703-70  are  revised  to  read  as 
follows: 

1846.703-70  Additional  criteria. 
***** 

(a)  *  *  * 

(b)  The  warranty  as  a  deterrent  against 
the  furnishing  of  defective  or 
nonconforming  supplies. 

(c)  Whether  the  contractor’s  quality 
program  is  reliable  enough  to  provide 
adequate  protection  without  a  warranty, 
or,  if  not,  whether  a  warranty  would 
cause  the  contractor  to  institute  an 
effective  quality  program. 
***** 


PART  1849-TERMINATION  OF 
CONTRACTS 

163.  In  section  1849.102-70, 
paragraph  (a)  is  revised  to  read  as 
follows: 

1849.102- 70  Prior  clearance  of  significant 
contract  terminations. 

(a)  Any  information  on  contract 
termination  involving  a  reduction  in 
employment  of  100  or  more  contractor 
employees  must  have  prior  NASA 
Headquarters  clearance  before  it  is 
released.  Release  of  information  to 
Congress  or  the  public  is  the 
responsibility  of  the  NASA 
Headquarters  Office  of  Legislative 
Affairs  (Code  LB).  A  reduction  of  fewer 
than  100  may  be  significant  and,  if  so, 
should  be  similarly  cleared. 

164.  In  paragraph  (b)  introductory  text 
to  section  1849.102-70,  the  phrase  “the 
Office  of  Legislative  Affairs,  NASA 
Headquarters  (Code  LB)”  is  revised  to 
read  “Code  LB”. 

165.  In  paragraph  (c)  to  section 

1849.102- 70,  the  phrase  “the  Office  of 
Legislative  Affairs,  NASA  Headquarters, 
(Code  LB)”  is  revised  to  read  “Code 
LB”; 

166.  In  paragraph  (d)  to  section 

1849.102-70,  die  phrase  “The  Office  of 
Legislative  Affairs,  NASA  Headquarters, 
(Code  LB)”  is  revised  to  read  “Code 
LB”. 

1849.111- 71  [Amended] 

167.  In  section  1849.111-71, 
paragraph  (a)(1),  the  dollar  amount 
“$100,000”  is  revised  to  read 
“$1,000,000”  and  in  paragraph  (a)(2)(i), 
the  dollar  amoimt  “$50,000”  is  revised 
to  read  “$100,000”. 

1849.111- 72  [Amended] 

168.  In  section  1849.111-72,  the  word 
“judge”  is  revised  to  read  “review”. 

1849.111- 74  [Amended] 

169.  In  section  1849.111-74,  the 
phrase  “of  an  upper-tier”  is  revised  to 
read  “of  a  lower  tier”,  and  in  the  last 
sentence,  the  phrase  “may  be  used  only 
for  specified  contracts  and”  is  removed 
and  the  word  “immediate”  is  revised  to 
read  “first  tier”. 

170.  In  section  1849.603-70, 
paragraph  (d)  introductory  text  and 
paragraphs  (d)(1)  and  (d)(2)  are  revised 
to  read  as  follows: 

1849.603-70  Termination  contracting 
officer’s  settlement  memorandum. 
***** 

(d)  Settlement  summary.  The  TCO 
shall  address  the  settlements  reached  on 
the  following  items: 

(1)  Contractor’s  cost.  See  FAR 
15.808(a)  for  format. 
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(2)  Profit/Fee.  See  FAR  15.808(a)(10). 
***** 

PART  1852— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

1852.227-70  [Amended] 

171.  In  section  1852.227-70,  the  date 
of  the  clause  “APR  1988”  is  revised  to 
read  “(JULY  1995)”. 

172.  In  paragraph  (d)(2)  of  the  clause 
at  section  1852.227-70,  the  citation  “14 
CFR  part  1245,  subpart  2,  Licensing  of 
NASA  Inventions”  is  revised  to  read 
“37  CFR  part  404,  Licensing  of 
Government  Owned  Inventions.” 

173.  In  paragraph  (d)(3)  of  the  clause 
at  section  1852.227-70,  remove  the 
comma  after  the  word  “appeal”  and  the 
phrase  “in  accordance  with  14  CFR 
1245.211,”  is  revised  to  read  “to  the 
Administrates”. 

174.  In  the  clause  heading  to  section 

1852.246- 72,  the  date  “(OCT  1988)”  is 
revised  to  read  “(JUNE  1995)”  and 
paragraph  (a)  to  the  clause  is  revised  to 
read  as  follows: 

1852.246- 72  Material  inspection  and 
receiving  report 
***** 

(a)  At  the  time  of  each  delivery  to  the 
Government  under  this  contract,  the 
Contractor  shall  furnish  a  Material 
Inspection  and  Receiving  Report  (DD 

Form  250  series)  prepared  in _ 

[Insert  number  of  copies,  including 

original]  copies,  an  original  and _ 

copies  [Insert  number  of  copies]. 
***** 

PART  1853— FORMS 

175.  In  section  1853.101  the  first 
sentence  is  revised  to  read  as  follows: 

1853.101  Requirements  for  use  of  forms. 

The  requirements  for  use  of  the  forms 
in  this  part  are  contained  in  parts  1801 
through  1851  of  this  chapter,  where  the 
subject  matter  applicable  to  each  form  is 
addressed.  *  *  * 

176.  In  section  1853.103  the  first 
sentence  is  revised  to  read  as  follows 
and  “Acquisition  Liaison  Division,  Code 
HP”  is  revised  to  read  “Contract 
Management  Division,  Code  HK”. 

1853.103  Exceptions. 

Alteration  of  any  form  prescribed  by 
the  regulations  in  this  chapter  is 
prohibited  imless  prior  approval  has 
been  obtained  firom  the  NASA  Forms 
Officer  (Code  JTD)  (through  the 
Installation  Forms  Manager),  who  will 
coordinate  the  request  with  the  Office  of 
Procurement,  Code  H.  *  *  * 

177.  In  section  1853.104,  the  first 
sentence  is  revised  to  read  as  follows: 


1853.104  Overprinting. 

Forms  may  be  overprinted  with 
names,  addresses,  md  other  uniform 
entries  that  are  consistent  with  the 
purpose  of  the  form  and  that  do  not  alter 
the  form  in  any  other  way.  *  *  * 

178.  Section  1853.105  is  revised  to 
read  as  follows: 

1 853.1 05  Computer  generation. 

Forms  prescribed  by  the  regulations 
in  this  chapter  may  be  adapted  for 
computer  preparation  providing  there  is 
no  change  to  the  name,  content,  or 
sequence  of  the  data  elements,  emd  the 
form  carries  the  form  number  and 
edition  date. 

1853.108  [Amended] 

179.  In  section  1853.108,  “the 
Acquisition  Liaison  Ehvision,  Code  HP” 
is  revised  to  read  “the  Contract 
Management  Division,  Code  HK”. 

180.  Section  1853.204-70  is  revised  to 
read  as  follows: 

1853.204-70  General  (NASA  Forms  507, 
507A,  507B,  507G,  507M,  531, 533M,  533P, 
533Q,  667, 1098, 1356, 1611, 1612;  DD  Form 
1593;  FBI  Form  FD-258;  and  SF  85P). 

(a)  The  following  forms  shall  be  used 
as  prescribed  at  1804.671-4: 

(1)  NASA  Form  507,  Individual 
Procurement  Action  Report  (New 
Awards). 

(2)  NASA  Form  507A,  Individual 
Procurement  Action  Report  (New 
Awards)  Supplement  A. 

(3)  NASA  Form  507B,  Individual 
Procurement  Action  Report  Supplement 
B. 

(4)  NASA  Form  507G,  Individual 
Proevuement  Action  Report  (Grants/ 
Orders). 

(5)  NASA  Form  507M,  Individual 
Procmement  Action  Report 
(Modifications). 

(b)  NASA  Form  531,  Name  Check 
Request.  NASA  Form  531,  prescribed  in 
1804.470  and  1852.204-76,  shall  be 
used  for  National  Agency  Check  (NAC) 
investigations. 

(c)  The  following  forms  shall  be  used 
as  prescribed  at  1804.675: 

(1)  NASA  Form  533M,  Monthly 
Contractor  Financial  Management 
Report. 

(2)  NASA  Form  533P,  Monthly 
Contractor  Financial  Management 
Performance  Analysis  Report. 

(3)  NASA  Form  533Q,  Quarterly 
Contractor  Financial  Management 
Report. 

(d)  NASA  Form  667,  Report  on  NASA 
Subcontracts.  NASA  Form  667, 
prescribed  at  1804.672,  shall  be  used  by 
contractors  to  submit  information  to 
NASA  on  each  subcontract  or 
subcontract  modification  over  $25,000. 


(e)  NASA  Form  1098,  Checklist  for 
Contract  Award  File  Content.  NASA 
Form  1098,  prescribed  at  1804.803-71, 
shall  he  used  as  a  guide  in  compiling 
contract  files  and  shall  accompany 
contracts  and  supplemental  agreements 
submitted  to  Headquarters  for  approval. 
In  Item  19  (Jul  90  edition),  line  out  the 
entry  “D&F:  Other  Than  Full  and  Open 
Competition  in  the  Public  Interest  (FAR/ 
NFS  6.302-7),”  and  write  in  “JOFCDC 
(FAR/NFS  6.3).” 

(f)  NASA  Form  1356,  C.A.S.E.  Report 
on  College  and  University  Projects. 
NASA  Form  1356,  prescribed  at 
1804.7202,  shall  be  used  to  report 
information  applicable  to  colleges  and 
imiversities. 

(g)  NASA  Form  1611,  Contract 
Completion  Statement.  As  prescribed  at 
1804.804-2  and  1804.804-5,  NASA 
Form  1611  shall  be  used  for  closeout  of 
all  contracts  above  the  small  piuchase 
threshold. 

(h)  The  following  forms  shall  be  used 
as  prescribed  at  1804.804-5: 

(1)  NASA  Form  1612,  Contract 
Closeout  Checklist. 

(2)  DOD  Form  1593,  Contract 
Administration  Completion  Record. 

181.  Section  1853.216-70  is  revised  to 
read  as  follows: 

1853.21 6-70  Assignees  under  cost* 
reimbursement  contracts  (NASA  Forms  778, 
779, 780, 781). 

The  following  forms  shall  be  used  as 
prescribed  at  1816.370: 

(a)  NASA  Form  778,  Contractor’s 
Release. 

(b)  NASA  Form  779,  Assignee’s 
Release. 

(c)  NASA  Form  780,  Contractor’s 
Assignment  of  Refunds,  Rebates, 

Credits,  and  Other  Amormts. 

(d)  NASA  Form  781,  Assignee’s 
Assignment  of  Refunds,  Rebates, 

Credits,  and  Other  Amoimts. 

182.  In  section  1853.242-70,  the 
section  heading  is  revised  and 
paragraph  (g)  is  added  to  read  as 
follows: 

1853.242- 70  Delegation  (NASA  Forms 
1430, 1430A,  1431, 1432, 1433)  and  service 
request  (NASA  Form  1434). 
***** 

(g)  NASA  Form  1434,  Letter  of 
Request  for  Pricing-Audit-Technical 
Evaluation  Services,  NASA  Form  1434, 
prescribed  at  1842.202-70(e)(l),  shall  be 
used  to  request  contract  administration 
and  audit  services  incident  to  preaward 
of  a  contract  but  exclusive  of  preaward 
surveys. 

1853.242- 71  [Removed] 

183.  Section  1853^242-71  is  removed. 
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1853.242- 72  [Redesignated  as  Section 

1853.242- 71] 

184.  Section  1853.242-72  is 
redesignated  as  section  1853.242-71. 

185.  In  section  1853.249,  paragraph 

(b)  is  revised  to  read  as  follows: 

1853.249  Termination  of  contracts  (NASA 
Forms  1412, 1413). 

***** 

(b)  NASA  Form  1413,  Termination 
Docket  Checklist.  NASA  Form  1413, 
prescribed  at  1849.105—70,  shall  be  used 
to  ensiue  adequacy  of  termination 
records. 

PART  1870— NASA  SUPPLEMENTARY 
REGULATIONS 

Subpart  1870.1 — [Amended] 

186.  Section  1870.000  and  subpart 
1870.1  are  revised  to  read  as  follows: 

1870.000  Scope  of  part 

This  part  contains  NASA-imique 
regulations  which — 

(a)  Constitute  a  system  of  regulations 
such  that  presentation  in  a  imified 
format  is  essential; 

(b)  Relate  to  numerous  FAR  subparts; 

(c)  Have,  as  a  whole,  no  clearly 
identifiable  FAR  counterpart;  and 

(d)  May  include  non-regulatory 
material  necessary  to  complete  coverage 
of  the  instant  subject. 

Subpart  1870.1— NASA  Acquisition  of 
Investigations  System 

1870.101  System  content 

(a)  The  regulations  governing  the 
NASA  Acquisition  of  Investigations  set 
forth  the  system  in  a  single  document, 
covering  the  roles  of  individuals  with 
prociuement  and  programmatic 
responsibilities  both  within  NASA  and 
the  private  sector.  Therefore,  the 
regulation  provides  guidance  to  all 
NASA  personnel  engaged  in  the 
solicitation,  evaluation  and  selection  of 
investigations.  It  emphasizes  the 
responsibilities  of  hne  management  and, 
as  appropriate,  the  selected  investigators 
in  the  acquisition  of  equipment 
necessary  for  the  investigation.  It 
provides  for  imiform  procedures  and 
equitable  treatment  in  the  evaluation 
and  selection  of  investigators  and 
acquisition  of  investigative  equipment 
consistent  with  the  FAR  and  NFS. 

(b)  The  system  regulation  contains 
pohcy  and  procedures  applicable  to  the 
solicitation  of  investigations  with 
“Annoimcements  of  Opportunity,”  a 
form  of  broad  agency  announcement 
authorized  at  FAR  6.102(d)(2)(i). 


1870.102  NASA  acquisition  of 
investigations. 

(a)  The  NASA  Acquisition  of 
Investigations  System  is  prescribed  by 
A^endix  I  to  this  section  1870.102. 

(b)  NASA  may  reprint  this  Appendix 
I  as  a  sepcurate  Hfmdbook  for  sale  and/ 
or  distribution  provided  the  following 
two  conditions  are  met: 

(1)  With  the  exception  of  availability 
and  distribution  information,  emy 
subsequent  modification  in  the  text 
shall  be  preceded  by  a  change  to  the 
NASA  FAR  Supplement  1870.102. 

(2)  The  following  information  shall  be 
included  as  a  part  of  the  prefatory 
material  in  the  NASA  Handbook: 

Important  Notice 

This  Handbook  is  a  separately  bound, 
verbatim  version  of  NASA  FAR  Supplement 
(NFS)  (48  CFR  1870.102)  Section  1870.102, 
Appendix  I.  Reference  to  other  parts  of  the 
Federal  Acquisition  Regulation  (FAR)  and 
the  NFS  will  be  required  for  complete 
coverage  of  all  procurement  aspects.  NASA 
reserves  the  right  to  make  changes  to  NFS 
1870.102,  Appendix  I  without  issuing  a  new 
edition  of  this  Handbook.  Any  such  changes 
will  be  published  in  the  Federal  Register; 
however,  it  is  anticipated  that  such  changes 
will  be  rare,  imless  mandated  by  statute  or 
unusual  circumstances.  In  the  event  pf 
apparent  conflict  between  this  Handbook  and 
the  NFS,  the  NFS  shall  govern. 

APPENDIX  I  TO  1870.102— GUIDELINES 
FOR  ACQUISITION  OF  INVESTIGATIONS 

Preface 

NASA  has  always  provided  opportunities 
for  qualified  people  in  NASA,  other 
Government  agencies,  colleges  and 
universities,  private  industry,  and  foreign 
countries  to  participate  in  developing  and 
carrying  out  its  responsibilities  in 
aeronautical  and  space  activities.  NASA  has 
treated  itself  as  a  part  of  the  scientific  and 
technical  community  and  has  encouraged 
this  community  to  bring  to  bear  its  expertise 
in  developing  investigatory  objectives, 
selecting  the  investigations  to  carry  out, 
participating  in  the  resulting  missions, 
analyzing  the  data  obtained,  and  publishing 
the  results. 

The  acquisition  of  investigations  process 
covered  by  this  Handbook  allows  the 
continuation  of  our  successful  cooperative 
endeavors  with  the  scientific,  technological, 
and  applications  user  communities  and 
provides  standards  requiring  greater  attention 
to  the  planning  and  management  of 
investigations.  Also,  this  Handbook 
emphasizes  the  responsibilities  of  line 
management  and,  as  appropriate,  the  selected 
investigators  in  the  acquisition  of  equipment 
necessary  for  the  investigation. 
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Chapter  1 — ^The  Investigation  Acquisition 
System 


The  best  space  research  results  when  space 
research  investigators  participate  in  the 
selection  of  investigations.  The  investigation 
acquisition  system  encourages  the 
participation  of  investigators  and  the 
selection  of  investigations  which  contribute 
most  effectively  to  the  advancement  of 
NASA’s  scientific  and  technological 
objectives.  It  is  a  system  separate  from  the 
acquisition  process,  but  requiring  the  same 
management  and  discipline  to  assure 
compliance  with  statutory  requirements  and 
considerations  of  equity.  “NASA  Acquisition 
of  Investigations”  is  the  name  under  which 


100  General 
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this  system  is  incorporated  into  the  NASA 
FAR  Supplement. 

101  Key  Features  of  the  System 

1.  Use  of  the  system  commences  with  a 
Program  Associate  Administrator’s 
determination  that  the  investigation 
acquisition  process  is  appropriate  for  a 
program.  An  Announcement  of  Opportimity 
(AO)  is  disseminated  to  the  interested 
community.  This  solicitation  does  not 
specify  the  investigations  to  he  proposed  hut 
solicits  investigative  ideas  which  contribute 
to  broad  objectives.  In  order  to  determine 
which  of  the  proposals  should  be  selected,  a 
formal  competitive  evaluation  process  is 
utilized.  The  evaluation  for  merit  is  normally 
made  by  experts  in  the  helds  represented  by 
the  proposals.  Care  should  be  t^en  to  avoid 
conflicts  of  interest.  These  evaluators  may  be 
horn  NASA,  other  Government  agencies, 
universities,  or  the  commercial  sector.  Along 
with  or  subsequent  to  the  evaluation  for 
merit,  the  other  fiictors  of  the  proposals,  such 
as  engineering,  cost,  and  integration  aspects, 
are  reviewed  by  specialists  in  those  areas. 

The  evaluation  conclusions  as  well  as 
considerations  of  budget  and  other  factors  are 
used  to  formulate  a  complement  of 
recoimnended  investigations.  A  steering 
committee  serving  as  staff  to  the  Program 
Associate  Administrator  (Program  AA) 
reviews  the  proposed  payload  or  program  of 
investigation,  the  iterative  process,  and  the 
selection  recommendations.  The  steering 
committee  serves  as  a  forum  where  different 
interests,  such  as  flight  program,  discipline 
management,  and  adbministration,  can  be 
weighed. 

The  Program  AA  selects  the  proposals  that 
will  participate  in  the  program.  Once 
selected,  an  investigator  is  assigned 
appropriate  responsibilities  relating  to  the 
investigation  tl:TOugh  a  contract  with  the 
institution.  For  foreign  investigators,  these 
responsibilities  will  usually  be  outlined  in  an 
agreement  between  NASA  and  the 
sponsoring  governmental  agency  in  the 
investigator’s  country. 

2.  The  AO  process  provides  a  disciplined 
approach  to  investigation  acquisition.  The 
following  major  steps  must  be  followed  in 
each  case: 

a.  The  AO  shall  be  signed  by  the  Program 
AA  and  shall  be  widely  distributed  to  the 
scientific,  technologic^,  and  applications 
user  communities,  as  appropriate. 

b.  An  evaluation  team  shall  be  formed 
including  recognized  peers  of  the 
investigators. 

c.  A  project  office  will  be  assigned  to  assess 
the  engineering,  cost,  integration,  and 
management  aspects  of  the  proposals. 

d.  A  program  office  will  Ira  responsible  to 
formulate  a  complement  of  investigations 
consistent  with  the  objectives  stated  in  the 
AO,  cost,  and  schedule  constraints. 

e.  A  steering  committee  appointed  by  the 
appropriate  Program  AA  shall  review  the 
proposed  investigations  for  relevance  and 
merit,  will  assure  compliance  with  the 
system  as  described  in  this  Handbook,  and 
make  selection  recommendations. 

f.  Selections  shall  be  made  by  the  Program 
AA. 


3.  Payloads  will  be  formulated  consisting 
of  investigations  selected  through  the  AO 
process  and/or  other  authorized  methods. 

4.  When  the  need  is  determined  by  the 
Program  AA,  payload  specialists  will  be 
selected  in  accordance  with  NMI  7100.16, 
Payload  Specialists  for  Space  Transportation 
Systems  (STS)  Missions. 

102  Management  Responsibilities 

1.  Program  AA  are  responsible  for 
overseeing  the  process  and  for  making  key 
decisions  essential  to  the  process  including: 

a.  Determination  to  use  the  investigation 
acquisition  system. 

h.  Appointment  of  the  steering  committee 
members. 

c.  Designation  of  a  staff  to  assure 
uniformity  in  the  issuance  of  the  AO  and 
conformity  with  the  required  procedures  in 
the  evaluation  and  selection. 

d.  Reuse,  to  the  maximum  extent 
practicable,  of  space  hardware  and  support 
equipment. 

e.  Determination  to  use  advisory 
subcommittees,  contractor,  or  full-time 
Government  employees  only  in  the 
evaluation  process. 

f.  Issuance  of  the  AO. 

g.  Selection  of  investigations  and 
investigators,  determination  of  need  of  a 
definition  phase,  determination  of  the  role  of 
the  investigator  with  regard  to  providing 
essential  investigation  hardware  and 
services,  and  determination  of  the  need  for 
payload  specialists. 

h.  Assure  consideration  is  given  to 
minorities  in  the  establishment  of  peer 
groups,  distribution  of  the  AO  and  in  the 
selection  of  investigations. 

i.  Provide  a  finmework  for  cooperative 
foreign  participation  in  Space  Shuttle, 
Spacelab,  and  Space  Station  missions. 

2.  The  Program  AA  should  call  upon  any 
required  experts  throughout  the  process.  The 
remaining  chapters  of  ^is  Handbook  will 
discuss  the  exercise  of  the  foregoing 
responsibilities  in  greater  detail. 

Chapter  2 — ^Applicability  of  the  Process 

200  General 

The  system  used  for  acquisition  of 
investigations  is  separate  from  the  agency 
procedures  for  procurement  of  known 
requirements.  A  decision  to  use  this  special 
acquisition  process  will  be  based  on  a 
determination  that  it  is  the  most  suitable  to 
meet  program  needs.  The  decision-making 
official  will  consider  the  criteria  for  use  of 
the  system.  The  project  plan  or  other 
documentation  should  discuss  the  proposed 
mode  of  investigations  selection. 

201  Criteria  for  Determining  A pplicability 

1.  The  decision  to  utilize  the  investigations 

acquisition  process  as  an  alternative  to  the 
normal  planning  and  acquisition  process  can 
only  be  made  after  consideration  of  the 
conditions  which  are  requisite  to  its  use.  All 
of  the  following  conditions  should  exist 
before  deciding  that  the  system  is  applicable: 

a.  NASA  has  a  general  objective  which  can 
be  furthered  through  novel  experimental 
approaches.  To  develop  such  approaches, 
NASA  wishes  to  draw  upon  the  broadest 
reservoir  of  ideas  that  can  be  made  available. 


b.  Choices  must  be  made  among  competing 
ideas  in  expanding  knowledge. 

c.  Individual  participation  of  an 
investigator  is  essenti^  to  exploitation  of  the 
opportunity. 

2.  The  investigations  acquisition  process 
shall  not  be  used  when  any  of  the  following 
characteristics  are  present: 

a.  The  requiring  office  can  define  a 
requirement  sufficiently  to  allow  for  normal 
procurement. 

b.  The  program  is  extremely  complex, 
requiring  specialized  integration, 
coordination,  or  other  special  handling,  or 
extending  over  a  lengthy  period  wherein 
individual  participation  is  not  essential. 

c.  It  is  not  possible  or  considered  essential 
to  the  program  to  follow  the  steps  of  the 
investigations  acquisition  process. 

202  ProgFams  and  Activities  Where  Use 
May  be  Considered 

1.  Ceneral — ^The  investigation  acquisition 
process  is  most  suitable  for  investigations 
aimed  at  exploration  requiring  several  unique 
sensors  or  instruments,  but  it  has  been  used 
successfully  in  several  types  of  opportunity. 

A  discussion  of  several  types  of  programs, 
the  opportunities  they  offer,  and  comment  on 
the  suitability  of  the  special  process  follows. 

2.  Exploration  and  Space  Research  Flights 

a.  Examples — Space  Transportation  System 
(STS)  flights  with  attached  payloads, 
generally  Spacelab  payloads;  and  fi^-flying 
spacecraft,  such  as  Explorers,  Pioneers,  Space 
Telescope,  Landsats,  and  Long  Dxuation 
Exposure  Facilities, 

b.  Types  of  Opportunity 

(1)  A  common  and  sought  after  opportunity 
is  to  participate  as  a  Principal  Investigator 
(PI)  responsible  for  conceiving  and 
conducting  a  space  investigation.  This  may 
involve  a  major  piece  of  instrumentation.  In 
the  case  of  a  “facility”  or  “multiuser” 
payload,  each  Pi’s  responsibilities  would 
ordinarily  involve  a  relatively  minor  portion 
of  the  total  instrument. 

(2)  There  may  also  be  an  opportunity  to 
serve  on  a  Pi’s  team  as  a  member  or  Co- 
Investigator. 

(3)  A  type  of  opportunity  that  generally 
involves  the  use  of  data  fiom  another 
investigator’s  instrument  is  that  of  guest 
investigator  or  guest  observer.  Guest 
investigators  usually  participate  after  the 
primary  objectives  have  been  satisfied  for  the 
investigations  involved. 

(4)  A  team  may  be  formed  fiom  selected 
investigators  to  assist  in  defining  planned 
mission  objectives  and/or  to  determine,  in  a 
general  manner,  the  most  meaningful 
instruments  to  accomplish  the  mission 
objectives. 

c.  Selection  and  Acquisition  Procedures — 
The  investigation  acquisition  process  may  be 
applicable  to  all  of  these  types  of 
opportimities.  The  supposition  common  in 
t^se  opportunities  is  that  the  best  ideas  and 
approaches  are  likely  to  result  fiom  the 
broadest  possible  involvement  of  the 
scientific,  technological  or  applications  user 
communities. 

3.  Minor  Missions 

a.  Examples — Research  aircraft,  sounding 
rockets,  balloons,  and  minor  missions  are 


40524  Federal  Register  /  Vol.  60,  No.  153  /  Wednesday,  August  9,  1995  /  Rules  and  Regulations 


generally  of  short  duration,  small  in  size, 
often  single  purpose,  and  subject  to 
repetition.  Many  investigations  are  follow-on 
to  past-flight  investigations, 

b.  Types  of  Opportunity 

(1)  Pis  responsible  for  investigation. 

(2)  Data  use  or  analysis. 

c.  Selection  and  Acquisition  Process — 
Opportunities  for  participation  on  minor 
missions  are  generally  suitable  for  normal 
procurement  procedures.  The  use  of  a  general 
annoimcement  announcing  the  general 
nature  and  schedule  of  flights  may  be 
appropriate  when  considered  necessary  to 
broaden  participation  by  requesting 
investigator-initiated  research  proposals. 
Procurement  procedures  as  contained  in 
NASA  FAR  Supplement  shall  be  used  for 
follow-on  repeat  flights.  Although  NASA 
seeks  unique,  innovative  ideas  for  these 
missions,  the  prospect  of  reflight  and  the 
latitude  in  determining  number  and  schedule 
of  flights  argue  against  the  need  for  the  use 
of  the  investigations  acquisition  process  to 
force  dissimilar  proposals  into  an  annual  or 
periodic  competitive  structure.  On  the  other 
hand,  there  are  some  minor  missions 
addressed  to  specific  limited  opportunities; 
for  example,  a  solar  eclipse.  When  such 
limitations  indicate  that  the  special 
competitive  structure  is  needed,  it  should  be 
authorized. 

4.  Operational  and  Operational  Prototype 
Spacecraft 

a.  Examples — GOES,  TIROS. 

b.  Selection  and  Acquisition  Process — ^The 
user  agency  can  be  expected  to  specify 
performance  parameters.  Payload  definition 
will  be  the  responsibility  of  the  user  agency 
and  NASA.  Specifications  sufficient  for 
normal  procedures  can  be  produced.  Use  of 
data  from  the  mission  is  the  responsibility  of 
the  user  agency.  Thus,  the  special  process  is 
not  required. 

5.  Reimbursable  Missions 

a.  Examples — IN  l'ELSAT,  SATCOM, 
WESTAR,  MARISAT. 

b.  Selection  and  Acquisition  Process — 
Payload  determination  and  delivery  are  the 
responsibility  of  the  user  organization. 
NASA’s  role  is  essentially  to  provide  launch 
services.  No  special  process  is  required. 

6.  Supporting  Research  and  Technology 
(SR&T) 

a.  Examples — Studies,  minor 
developments,  instrument  conceptualization, 
ground-based  observations,  laboratory  and 
theoretical  supporting  research,  and  data 
reduction  and  analysis  which  is 
unconstrained  by  a  speciffc  opportunity. 

b.  Selection  and  Acquisition  Process — 
Programs  in  these  areas  tend  to  go  forward 
on  a  continuing  basis,  rather  than  exploiting 
unique  opportunities.  Normal  procurement 
procedures  should  be  utilized  to  satisfy  these 
requirements.  A  general  announcement  of 
area  of  interest  could  be  made  when  greater 
participation  is  deemed  advisable.  Proposals 
can  be  solicited  or  unsolicited  and  can  be 
entertained  within  the  context  of  the  normal 
procurement  procedure. 


203  Specific  Approval  Required 
The  Program  AA  responsible  for  the 
program  is  responsible  for  determining 
whether  or  not  to  use  the  special 
investigations  acquisition  process.  Normally 
on  major  projects,  or  when  a  project  plan  is 
required,  use  of  the  investigation  acquisition 
system  will  be  justified  and  recommended  in 
the  project  planning  documentation  and  will 
be  coordinated  with  staff  offices  and 
discussed  in  the  planning  presentation  to  the 
Deputy  Administrator  or  designee. 

Chapter  3 — ^The  Announcement  of 
Opportunity 

300  General 

The  AO  is  characterized  by  its  generality. 
However,  it  is  essential  that  the  AO  contains 
sufficient  data  in  order  to  obtain  meaningful 
proposals.  To  a  considerable  extent,  the 
detail  and  depth  of  the  AO  will  depend  on 
the  objective.  In  all  cases,  judgment  is  of 
paramoimt  importance,  since  the  purpose  is 
to  get  adequate  information  to  assess  the 
relevance,  merit,  cost,  and  management 
without  overburdening  the  proposer. 

301  Need  for  Preparatory  Effort 

1  When  the  use  of  the  AO  process  is 
contemplated,  there  is  need  to  consult  with 
appropriate  Headquarters  offices  and  the 
Project  Installation  responsible  for  the  project 
prior  to  release  of  the  AO. 

2.  In  addition,  the  need  to  meet  legal 
requirements  in  the  acquisition  processes 
will  require  early  external  Program  Office 
involvement  to: 

a.  Synopsize  the  AO  in  the  Commerce 
Business  Daily  prior  to  the  time  of  release. 

b.  Determine  if  there  is  instrumentation  or 
support  equipment  available  which  may  be 
appropriate  to  the  AO  with  all  necessary 
background  data  considered  essential  for  use 
by  a  proposer. 

c.  Determine  mailing  lists,  including  the 
mailing  list  maintained  by  the  International 
Affairs  Division,  Office  of  External  Relations, 
for  broad  dissemination  of  the  AO. 

d.  Assure  mandatory  provisions  are 
contained  in  the  AO. 

3.  Other  methods  of  dissemination  of  the 
AO  may  also  be  used,  such  as  the  use  of  press 
releases,  etc.  When  possible,  the  AO  should 
be  widely  publicized  through  publications  of 
appropriate  professional  societies;  however, 
NASA  policy  does  not  allow  payment  for  the 

.  placement  of  advertisements. 

302  Responsibilities 

1,  The  Program  Office  originator  is 
responsible  for  the  content  of  the  AO  and 
coordination  with  concerned  Headquarters 
offices  and  field  installations.  All  personnel 
involved  in  the  evaluation  of  proposals  are 
responsible  for  familiarizing  themselves  and 
complying  with  this  Handbook  and  other 
applicable  regulations.  To  this  end,  they  are 
expected  to  seek  the  advice  and  guidance  of 
appropriate  Headquarters  program  and  staff 
offices,  and  Project  Installation  management. 

2.  The  Program  Office  is  also  responsible 
for  coordinating  the  AO  with  the 
International  Affairs,  Educational  Affairs, 
Management  Support  Divisions,  Office  of 
External  Relations,  Office  of  General  Counsel, 
and  Office  of  Procurement  prior  to  issuance. 


Attention  is  directed  to  NMI  1362.1, 

Initiation  and  Development  of  International 
Cooperation  in  Space  and  Aeronautical 
Programs. 

3.  Concurrence  of  the  Office  of 
Procurement  is  required  before  issuance  of  an 
AO. 

303  Proposal  Opportunity  Period 

1.  The  AO  is  considered  the  primary 
method  of  soliciting  investigations.  As  such, 
it  is  necessary  that  the  process  accommodate 
the  continuous  opportunities  afforded  by  the 
Shuttle/Spacelab  fiiglits.  Thus,  the  following 
methods  may  be  utilized,  individually  or  in 
combination,  to  enable  an  AO  and  resultant 
proposals  to  be  open  for  an  extended  period 
of  time  and/or  to  cover  a  series  or  range  of 
flight  possibilities  or  disciplines: 

a.  The  AO  may  be  issued  establishing  a 
number  of  proposal  submission  dates. 
Normally,  no  more  than  three  proposal 
submission  dates  should  be  established.  The 
submittal  dates  may  be  spread  over  the 
number  of  months  most  compatible  with  the 
possible  flight  opportunities  and  the 
availability  of  resources  necessary  to  evaluate 
and  fund  the  proposals. 

b.  The  AO  may  be  issued  establishing  a 
single  proposal  submission  date.  However, 
the  AO  could  provide  that  NASA  amend  the 
AO  to  provide  for  subsequent  dates  for 
submission  of  proposals,  if  additional 
investigations  are  desired  within  the  AO 
objectives. 

c.  The  AO  may  provide  for  an  initial 
submission  date  with  the  AO  to  remain  open 
for  submission  of  additional  proposals  up  to 
a  final  cutoff  date.  This  final  date  should  be 
related  to  the  availability  of  resources 
necessary  to  evaluate  the  continuous  flow  of 
proposals,  the  time  remaining  prior  to  the 
flight  opportunity(s)  contemplated  by  the 
AO,  and  payload  ffinding  and  availability. 

2.  Generally,  a  core  payload  of 
investigations  would  be  selected  from  the 
initial  submission  of  proposals  under  the 
above  methods  of  open-ended  AOs.  These 
selections  could  be  final  or  tentative 
recognizing  the  need  for  further  definition. 
Proposals  received  by  subsequent  submission 
dates  would  be  considered  in  the  scope  of  the 
original  AO  but  would  be  subject  to  the 
opportunities  and  resources  remaining 
available  or  the  progress  being  made  by  prior 
selected  investigations. 

3.  Any  proposal,  whether  received  on  the 
initial  submission  or  subsequent  submission, 
requires  notification  to  the  investigator  and 
the  investigator’s  institution  of  the  proposal 
disposition.  Some  of  the  proposals  will  be 
rejected  completely  and  the  investigators 
immediately  notified.  The  remaining 
unselected  proposals  may,  if  agreeable  with 
the  proposers,  be  held  for  later  consideration 
and  funding  and  the  investigator  so  notified. 
However,  if  an  investigator’s  proposal  is 
considered  at  a  later  date,  the  investigator 
must  be  given  an  opportunity  to  validate  the 
proposal  with  the  investigator’s  institution 
and  for  updating  the  cost  and  other  data 
contained  in  the  original  submission  prior  to 
a  final  selection.  In  summary,  NASA  may 
retain  proposals,  receiving  Category  I,  II,  or 
III  classifications  (see  paragraph  403],  for 
possible  later  sponsorship  until  no  longer 
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feasible  to  consider  the  proposal.  When  this 
final  stage  is  reached,  the  investigator  must 
be  promptly  notified. 

4.  If  the  intent  is  to  hold  proposals  for 
possible  later  consideration,  as  discussed  in 
subparagraph  3,  the  AO  should  specifically 
indicate  this  intent  and  the  procedure  to  be 
used.  Proposing  investigators  not  desiring 
their  proposals  be  held  for  later  consideration 
should  be  given  the  opportimity  to  so 
indicate  in  their  original  submissions. 

304  Guidelines  for  Announcement  of 
Opportunity 

1.  The  preparation  of  the  AO  should  be  a 
multi-functional  effort.  It  involves  program 
and  project  management  and  usually 
involves  other  offices  of  NASA. 

2.  The  AO  should  be  tailored  to  the 
particular  needs  of  the  contemplated 
investigations  and  be  complete  in  itself.  Each 
AO  will  be  identified  as  (Program  Office) 
originated  and  numbered  consecutively  each 
calendar  year,  e.g.,  OA-1-95,  OA-2-95; 
OLMSA-1-95:  OSS-1-95;  etc.  The  required 
format  and  detailed  instructions  regarding 
the  contents  of  the  AO  are  contained  in 
Appendix  A. 

3.  The  General  Instructions  and  Provisions 
(Appendix  B)  are  necessary  to  accommodate 
the  unique  aspects  of  the  AO  process. 
Therefore,  they  must  be  appended  to  each 
AO. 

4.  At  the  time  of  issuance,  copies  of  the  AO 
must  be  furnished  to  the  Office  of 
Procurement  and  to  the  Office  of  General 
Coimsel. 

5.  Proposers  should  be  informed  of 
si^ificant  departvires  &x>m  scheduled  dates 
for  activities  related  in  the  AO. 

305  Announcement  of  Opportunity 
Soliciting  Foreign  Participation 

Proposals  for  participation  by  individuals 
outside  the  U.S.  should  be  submitted  in  the 
same  format  (excluding  cost  plans)  as  U.S. 
proposals;  they  should  be  typewritten  and  be 
in  English;  the  proposals  should  be  reviewed 
and  endorsed  by  the  appropriate  foreign 
governmental  agency.  If  letters  of  “Notice  of 
Intent”  are  required,  the  AO  should  indicate 
that  they  be  sent  to  NASA’s  International 
Affairs  Division,  Office  of  External  Relations. 
Should  a  foreign  proposal  be  selected,  NASA 
will  arrange  with  the  sponsoring  foreign 
agency  for  the  proposed  participation  on  a 
no-exchange-ofifunds  basis,  in  which  NASA 
and  the  sponsoring  agency  will  each  bear  the 
cost  of  discharging  its  respective 
responsibilities.  Note  that  additional 
guidelines  applicable  to  foreign  proposers  are 
contained  in  the  Management  Plan  Section  of 
Appendix  C  (see  Section  II)  and  must  be 
included  in  any  Guidelines  for  Proposal 
Preparation  or  otherwise  furnished  to  foreign 
proposers. 

306  Guidelines  for  Proposal  Preparation 
While  not  all  of  the  guidelines  outlined  in 

Appendix  C  will  be  applicable  in  response  to 
every  AO,  the  investigator  should  be 
informed  of  the  relevant  information 
required.  The  proposal  may  be  submitted  on 
a  form  supplied  by  the  Program  Office. 
However,  the  proposal  should  be  submitted 
in  at  least  two  sections:  (1)  Investigation  and 


Technical  Section;  and  (2)  Management  and 
Cost  Section  as  described  in  Appendix  C. 

Chapter  4 — ^Evaluation  of  Proposals 

400  General 

The  evaluation  process  assures 
consideration  of  the  aspects  of  each  proposal 
and  constitutes  progressive  sorting  of  the 
proposals.  A  review  resulting  in  a 
categorization  is  performed  by  using  one  of 
the  methods  or  combination  of  the  methods 
outlined  in  paragraph  402.  The  purpose  of 
this  initial  review  is  to  determine  the 
scientific  and/or  technological  merit  of  the 
proposals  in  the  context  of  the  AO  objectives. 
Those  proposals  which  are  considered  to 
have  the  greatest  scientific  or  technological 
merit  are  then  reviewed  in  detail  for  the 
engineering,  management,  and  cost  aspects, 
usually  by  the  Project  Office  at  the 
installation  responsible  for  the  project.  Final 
reviews  are  performed  by  the  Program  Office 
and  the  Steering  Committee  and  are  aimed  at 
developing  a  group  of  investigations  which 
represent  an  integrated  payload  or  a  well- 
balanced  program  of  investigation  which  has 
the  best  possibility  for  meeting  the 
announced  objectives  within  programmatic 
constraints.  The  importance  of  considering 
the  interrelationship  of  the  several  aspects  of 
the  proposals  to  be  reviewed  in  the  process 
and  the  need  for  carefully  planning  their 
treatment  should  not  he  overlooked.  An 
evaluation  plan  has  been  found  helpful  to  the 
evaluators,  program  management  officials, 
and  the  selection  official.  The  evaluation 
plan  should  be  developed  before  issuance  of 
the  AO.  It  should  cover  the  recommended 
staffing  for  any  subcommittee  or  contractor 
support,  review  guidelines  as  well  as  the 
procedural  flow  and  schedule  of  the 
evaluation.  While  not  mandatory,  such  a  plan 
should  be  considered  for  each  AO.  A  fuller 
discussion  of  the  evaluation  and  selection 
process  is  included  in  the  following 
paragraphs. 

401  Criteria  for  Evaluation 

1.  Each  AO  must  indicate  those  criteria 
which  the  evaluators  will  apply  in  evaluating 
a  proposal.  The  relative  importance  of  each 
criterion  must  also  be  stated.  This 
information  will  allow  investigators  to  make 
informed  judgments  in  formulating  proposals 
that  best  meet  the  stated  objectives. 

2.  Following  is  a  list  of  general  evaluation 
criteria  appropriate  for  inclusion  in  most 
AOs: 

a.  The  scientific,  applications,  and/or 
technological  merit  of  the  investigation. 

b.  The  relevance  of  the  proposed 
investigation  to  the  AO’s  stated  scientific, 
applications,  and/or  technological  objectives. 

c.  The  competence  and  experience  of  the 
investigator  and  any  investigative  team. 

d.  Adequacy  of  whatever  apparatus  may  be 
proposed  with  particular  regard  to  its  ability 
to  supply  the  data  needed  for  the 
investigation. 

e.  The  reputation  and  interest  of  the 
investigator’s  institution,  as  measured  by  the 
willingness  of  the  instibition  to  provide  the 
support  necessary  to  ensure  that  the 
investigation  can  be  completed  satisfactorily. 

In  addition  to  or  in  lieu  of  the  criteria 
listed  herein,  additional  criteria  may  be 


utilized.  In  all  cases,  the  evaluation  criteria 
must  he  germane  to  the  accomplishment  of 
the  stated  objectives. 

3.  Cost  and  management  aspects  will  be 
considered  in  all  selections. 

4.  Once  the  AO  is  issued,  it  is  essential  that 
the  evaluation  criteria  be  applied  in  a 
uniform  manner.  If  it  becomes  apparent, 
before  the  date  set  for  receipt  of  proposals, 
that  the  criteria  or  their  relative  importance 
should  be  changed,  the  AO  will  be  amended, 
and  all  known  recipients  will  be  informed  of 
the  change  and  given  an  adequate 
opportunity  to  consider  it  in  submission  of 
their  proposals.  Evaluation  criteria  and/or 
their  relative  importance  will  not  be  changed 
after  the  date  set  for  receipt  of  proposals. 

402  Methods  of  Evaluation 
Alternative  methods  are  available  to 

initiate  the  evaluation  of  proposals  received 
in  response  to  an  AO.  These  are  referred  to 
as  the  Advisory  Subcommittee  Evaluation 
Process,  the  Contractor  Evaluation  Process, 
and  the  Government  Evaluation  Process.  In 
all  processes,  a  subcommittee  of  the 
appropriate  Program  Office  Steering 
Committee  will  be  formed  to  categorize  the 
proposals.  The  various  approaches,  described 
in  detail  in  paragraph  403.  Following 
categorization,  those  proposals  still  in 
consideration  will  be  processed  to  the 
selection  official  as  prescribed  hereafter. 

403  Advisory  Subcommittee  Evaluation 
Process 

1.  Evaluation  of  scientific  and/or 
technological  merit  of  proposed 
investigations  is  the  responsibility  of  an 
advisory  subcommittee  of  the  Steering 
Committee.  It  is  of  prime  importance  that  the 
appointment  of  members  to  the 
subcommittee  be  weighed  carefully  as  these 
individuals  may  exercise  significant 
influence  on  the  selection  of  investigations 
and  hence  achievement  of  program  goals  and 
objectives. 

2.  The  subcommittee  constitutes  a  peer 
group  qualified  to  judge  the  scientific  and 
technological  aspects  of  all  investigation 
proposals.  One  or  more  subcommittees  may 
be  established  depending  on  the  breadth  of 
the  technical  or  scientific  disciplines 
inherent  in  the  AO’s  objectives.  Each 
subcommittee  represents  a  discipline  or 
grouping  of  closely  related  disciplines.  To 
maximize  the  quality  of  the  subcommittee 
evaluation  and  categorization,  the  following 
conditions  of  selection  and  appointment 
should  be  considered. 

a.  The  subcommittee  normally  should  be 
established  on  an  ad  hoc  basis. 

b.  Qualifications  and  acknowledgment  of 
the  professional  abilities  of  the  subcommittee 
members  are  of  primary  importance. 
Institutional  affiliations  are  not  sufficient 
qualifications. 

c.  The  executive  secretary  of  the 
subconunittee  must  be  a  full-time  NASA 
employee. 

d.  Subcommittee  members  should 
normally  be  appointed  as  early  as  possible 
and  prior  to  receipt  of  proposals. 

e.  Care  must  be  taken  to  avoid  conflicts  of 
interest.  These  include  financial  interests, 
institutional  affiliations,  professional  biases 
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and  associations,  as  well  as  familiar 
relationships.  Conflicts  could  further  occur 
as  a  result  of  unbalance  between  Government 
and  non-Govemment  appointees  or 
membership  from  institutions  representing  a 
singular  school  of  thought  in  discipline  areas 
involving  competitive  theories  in  approach  to 
an  investigation. 

f.  The  subcommittee  should  convene  as  a 
group  in  closed  sessions  for  proposal 
evaluation  to  protect  the  proposer’s 
proprietary  ideas  and  to  allow  frank 
discussion  of  the  proposer’s  qualifications 
and  the  merit  of  the  proposer’s  ideas.  Lead 
review  responsibility  for  each  proposal  may 
be  assigned  to  members  most  qualified  in  the 
involved  discipline.  It  is  important  that  each 
proposal  be  considered  by  the  entire 
subcommittee. 

3.  It  may  not  be  possible  to  select  a 
subcommittee  fully  satis^ing  all  of  the 
conditions  described  in  subparagraph  2.  It  is 
not  the  purpose  of  these  guidelines  to 
establish  provisions  for  making  trade-offr, 
where  necessary,  among  the  above  criteria. 
'This  is  properly  the  responsibility  of  the 
nominating  and  appointing  ofiicials.  This 
latitude  p>ermits  flexibility  in  making 
decisions  in  accord  with  cirounstances  of 
each  application.  In  so  doing,  however,  it  is 
emphasized  that  recognized  expertise  in 
evaluating  dissimilar  proposals  is  essential  to 
the  continued  woikability  of  the 
investigation  acquisition  process. 

4.  Cwdidate  subcommittee  members 
should  be  nominated  by  the  office  having 
responsibility  for  the  evaluation. 

Nominations  should  be  approved  in 
accordance  with  NMI  1150.2, 

“Establishment,  Operation,  and  Diuration  of 
NASA  Advisory  Committees.’’  The 
notification  of  appointment  should  specify 
the  duration  of  assignment  on  the 
subcommittee,  provisions  concerning 
conflicts  of  interest,  and  arrangements 
regarding  honoraria,  per  diem,  and  travel 
when  actually  employed. 

5.  It  is  important  that  members  of  the 
subcommittee  be  formally  instructed  as  to 
their  responsibilities  with  respect  to  the 
investigation  acquisition  process,  even  where 
several  or  all  of  the  members  have  served 
previously.  This  briefing  of  subcommittee 
members  should  include: 

a.  Instruction  of  subcommittee  members  on 
agency  policies  and  procedures  pertinent  to 
acquisition  of  investigations. 

b.  Review  of  the  program  goals,  AO 
objectives,  and  evaluation  criteria,  including 
relative  importance,  which  provide  the  basis 
for  evaluation. 

c.  Instruction  on  the  use  of  preliminary 
proposal  evaluation  data  furnished  by  the 
Installation  Project  Office.  The  subcommittee 
should  examine  these  data  to  gain  a  better 
understanding  of  the  proposed 
investigations,  any  associated  problems,  and 
to  consider  cost  in  relation  to  the  value  of  the 
investigations’  objectives. 

d.  Definition  of  responsibility  of  the 
subcommittee  for  evaluation  and 
categorization  with  respect  to  scientific  and/ 
or  technical  merit  in  accordance  with  the 
evaluation  criteria. 

e.  Instruction  for  docmnentation  of 
deliberations  and  categorizations  of  the 
subcommittee. 


£.  Inform  the  chairperson  of  the 
subconunittee  and  all  members  that  they 
should  familiarize  themselves  with  the 
provisions  of  the  current  “Standards  of 
Conduct  for  NASA  Employees’’,  NHB  1900.1, 
or  “Standards  of  Conduct  for  NASA  Special 
Government  Employees’’,  NHB  1900.2,  as 
appropriate,  regarding  conflicts  of  interest. 
Members  should  inform  the  appointing 
authority  if  their  participation  presents  a  real 
or  apparent  conflict  of  interest  situation.  In 
addition,  all  participants  should  inform  the 
selection  official  in  the  event  they  are 
subjected  to  pressiue  or  improper  contacts. 

g.  Inform  members  that  prior  to  the 
selection  and  announcement  of  the 
successful  investigators  and  investigations, 
subcommittee  members  and  NASA  persoimel 
shall  not  reveal  any  information  concerning 
the  evaluation  to  anyone  who  is  not  also 
participating  in  the  same  evaluation 
proceedings,  and  then  only  to  the  extent  that 
such  information  is  required  in  connection 
with  such  proceedings.  Also,  inform 
members  that  subsequent  to  selection  of  an 
investigation  and  announcement  of 
negotiations  with  the  investigator’s 
institution,  information  concerning  the 
proceedings  of  the  subconunittee  and  data 
developed  by  the  subconunittee  will  be  made 
available  to  others  within  NASA  only  when 
the  requestor  demonstrates  a  need  to  know 
for  a  NASA  purpose.  Such  information  will 
be  made  available  to  persons  outside  NASA 
including  other  Government  agencies,  only 
when  such  disclosure  is  concurred  in  by  the 
Office  of  General  Counsel.  In  this  connection, 
reference  is  made  to  18  U.S.C.  1905  which 
provides  criminal  sanctions  if  any  officer  or 
employee  (including  special  employees)  of 
the  United  States  discloses  or  divulges 
certain  kinds  of  business  confidential  and 
trade  secret  information  unless  authorized  by 
law. 

6.  The  product  of  an  advisory 
subcommittee  is  the  classification  of 
proposals  into  fovu  categories.  The  categories 
are: 

a.  Category  I — ^Well  conceived  and 
scientifically  and  technically  sound 
investigations  pertinent  to  the  goals  of  the 
program  and  the  AO’s  objectives  and  offered 
by  a  competent  investigator  from  an 
institution  capable  of  supplying  the 
necessary  support  to  ensure  that  any 
essential  flight  hardware  or  other  support  can 
be  delivered  on  time  and  that  data  can  be 
properly  reduced,  analyzed,  interpreted,  and 
published  in  a  reasonable  time. 

Investigations  in  Category  I  are  recommended 
for  acceptance  and  normally  will  be 
displaced  only  by  other  Category  I 
investigations. 

b.  Category  11 — ^Well  conceived  and 
scientifically  or  technically  sound 
investigations  which  are  recommended  for 
acceptance,  but  at  a  lower  priority  than 
Category  I. 

c.  Category  III — Scientifically  or 
technically  sound  investigations  which 
require  further  development.  Category  III 
investigations  may  be  funded  for 
development  and  may  be  reconsidered  at  a 
later  time  for  the  same  or  other  opportunities. 

d.  Category  IV — Proposed  investigations 
which  are  recommended  for  rejection  for  the 


particular  opportunity  under  consideration, 
whatever  the  reason. 

7.  A  record  of  the  deliberations  of  the 
subcommittee  should  be  prepared  by  the  . 
assigned  executive  secretary  and  should  be 
signed  by  the  Chairperson.  The  minutes 
should  contain  the  categorizations  with  basic 
rationale  for  such  ratings  and  the  significant 
strengths  and  weaknesses  of  the  proposals 
evaluated. 

404  Contractor  Evaluation  Process 

1.  The  use  of  the  contractor  method  for 
obtaining  support  for  evaluation  piuposes  of 
proposals  received  in  response  to  an  AO 
requires  the  approval  of  ffie  Program  AA. 

Prior  to  the  use  of  this  method,  discussion 
should  be  held  with  the  Office  of 
Procurement. 

2.  It  is  NASA  policy  to  avoid  situations  in 
the  procurement  process  where,  by  virtue  of 
the  work  or  services  performed  for  NASA,  or 
as  a  result  of  data  acquired  from  NASA  or 
from  other  entities,  a  particular  company: 

a.  Is  given  an  unfair  competitive  advantage 
over  other  companies  with  respect  to  future 
NASA  business; 

b.  Is  placed  in  a  position  to  affect 
Government  actions  under  circiunstances  in 
which  there  is  potential  that  the  company’s 
judgment  may  be  biased;  or 

c.  Otherwise  finds  that  a  conflict  exists 
between  the  performance  of  work  or  services 
for  the  Government  in  an  impartial  manner 
and  the  company’s  own  self-interest. 

3.  To  reduce  the  possibility  of  an 
organizational  confiict  of  interest  problem 
arising,  the  following  minimum  restrictions 
will  be  incorporated  into  the  contract: 

a.  No  employee  of  the  contractor  will  be 
permitted  to  propose  in  response  to  the  AO; 

b.  The  “Limitation  on  Future  Contracting” 
clause  contained  in  NASA  FAR  Supplement 
1852.209-71  and  the  conditions  set  forth  in 
NASA  FAR  Supplement  1815.413-2 
Alternate  II  (c)  and  (d)  will  be  included  in  all 
such  contracts;  and 

c.  Unless  authorized  by  the  NASA 
contracting  officer,  the  contractor  shall  not 
contact  the  originator  of  any  proposal 
concerning  its  contents. 

4.  The  scope  of  work  for  the  selected 
contractor  will  provide  for  an  identification 
of  strengths  and  weaknesses  and  a  summary 
of  the  proposals.  The  contractor  will  not 
make  selections  nor  recommend 
investigations. 

5.  The  steps  to  be  taken  in  establishing 
evaluation  panels  and  the  responsibilities  of 
NASA  and  the  contractor  in  relation  to  the 
panels  will  be  as  follows: 

a.  The  contractor  will  be  required  to 
establish  and  provide  support  to  panels  of 
experts  for  review  of  proposals  to  evaluate 
their  scientific  and  te^nical  merit; 

b.  These  panels  will  be  composed  of 
scientists  and  specialists  qualified  to  evaluate 
the  proposals; 

c.  The  agency  may  provide  to  the 
contractor  lists  of  scientist(s)  and  specialist(s) 
in  the  various  disciplines  it  believes  are 
qualified  to  serve  on  the  panels; 

d.  The  contractor  will  report  each  panel’s 
membership  to  NASA  for  approval;  and 

e.  The  contractor  must  make  all  the 
necessary  arrangements  with  the  panel 
members. 


Federal  Register  /  Vol.  60,  No.  153  /  Wednesday,  August  9,  1995  /  Rules  and  Regulations  40527 


6.  The  evaluation  support  by  the 
contractor’s  panels  of  experts  will  be 
accomplished  as  follows: 

a.  The  panels  will  review  the  scientific  and 
technical  merit  of  the  proposals  in 
accordance  with  the  evaluation  criteria  in  the 
AO  and  will  record  their  strengths  and 
weaknesses. 

b.  The  contractor  will  make  records  of  each 
panel’s  deliberations  which  will  form  the 
basis  for  a  report  summarizing  the  results  of 
the  evaluations.  Upon  request,  the  contractor 
shall  provide  all  such  records  to  NASA; 

c.  The  chairperson  of  each  panel  shall 
certify  that  the  evaluation  report  correctly 
represents  the  findings  of  the  review  panel; 
and 

d.  A  Rnal  report  will  be  submitted  as 
provided  in  the  contract. 

7.  A  subcommittee  of  the  Program  Office 
Steering  Committee  will  be  established  on  an 
ad  hoc  basis.  Utilizing  furnished  data,  the 
subcommittee  will  classify  the  proposals  into 
the  four  categories  enumerated  in  paragraph 
403,  “Advisory  Subcommittee  Evaluation 
Process.”  A  record  of  the  deliberations  of  the 
subcommittee  should  be  prepared  by  an 
as^gned  executive  secretary  and  signed  by 
the  chairperson.  The  minutes  should  contain 
the  categorizations  with  the  basic  rationale 
for  such  ratings  and  the  significant  strengths 
and  weaknesses  of  the  proposals  evaluated. 

405  Government  Evaluation  Process 

1.  The  Program  AA  may,  in  accordance 
with  NMI  1150.2,  appoint  one  or  more  full¬ 
time  Government  employees  as 
subcommittee  members  of  the  Program  Office 
Steering  Committee  to  evaluate  and 
categorize  the  proposals. 

2.  Each  subcommittee  member  should  be 
qualified  and  competent  to  evaluate  the 
proposals  in  accordance  with  the  AO 
evaluation  criteria.  It  is  important  that  a 
subcommittee’s  evaluation  not  be  influenced 
by  others  either  within  or  outside  of  NASA. 

3.  The  subcommittee  members  will  not 
contact  the  proposers  for  additional 
information. 

4.  The  subcommittee  members  will  classify 
the  proposals  in  accordance  with  the  four 
categories  indicated  in  paragraph  403.  Each 
categorization  will  be  supported  by  an 
appropriate  rationale  including  a  narrative  of 
each  proposal’s  strengths  and  weaknesses. 

406  Engineering,  Integration,  and 
Management  Evaluation 

1.  The  subcommittee  responsible  for 
categorization  of  each  proposal  in  terms  of  its 
scientific,  applications,  or  technical  merit 
should  receive  information  on  probable  cost, 
technical  status,  developmental  risk,* 
integration  and  safety  problems,  and 
management  arrangements  in  time  for  their 
deliberations. 

2.  This  information  should  be  provided  at 
the  discretion  of  the  Headquarters  Program 
Office  by  the  Project  Office  at  the  installation. 
This  information  can  be  in  general  terms  and 
should  reflect  what  insights  the  Project  Office 
can  provide  without  requesting  additional 
details  &x)m  the  proposers.  This  limited 
Project  Office  review  will  not  normally  give 
the  subcommittees  information  of  significant 
precision.  The  purpose  is  to  give  the 


subcommittee  sufficient  information  so  it  can 
review  the  proposals  in  conjunction  with 
available  cost,  integration,  and  management 
considerations  to  gain  an  impression  of  each 
investigator’s  understanding  of  the  problems 
of  the  experiment  and  to  permit  gross  trade¬ 
offs  of  cost  versus  value  of  the  investigation 
objective. 

3.  Following  categorization,  the  Project 
Office  shall  evaluate  proposals  in  contention, 
in  depth,  including  a  thorough  review  of 
each  proposal’s  engineering,  integration, 
management,  and  cost  aspects.  This  review 
should  be  accomplished  by  qualified 
engineering,  cost,  and  business  analysts  at 
the  project  center. 

4.  In  assessing  proposed  costs,  the 
evaluation  must  consider: 

a.  The  investigation  objective. 

b.  Comparable,  similar  or  related 
investigations. 

c.  Whether  NASA  or  the  investigator 
should  procure  the  necessary  supporting 
instrumentation  or  services  and  the  relative 
cost  of  each  mode. 

d.  Total  overall  or  probable  costs  to  the 
Government  including  integration  and  data 
reduction  and  analysis.  In  ffie  case  of 
investigations  proposed  by  Government 
investigators,  this  includes  all  associated 
direct  and  indirect  cost.  With  respect  to 
cooperative  investigations,  integration,  and 
other  applicable  costs  should  be  considered. 

5.  The  Project  Office,  as  part  of  the  in- 
depth  evaluation  of  proposals  that  require 
instrumentation  or  support  equipment,  will 
survey  all  potential  sources  for  Government- 
owned  instrumentation  or  support 
equipment  that  may  be  made  available,  with 
or  without  modifications,  to  the  potential 
investigator.  Such  items  contributed  by 
foreign  cooperating  groups  which  are  still 
available  under  cooperative  project 
agreements  will  also  be  considered  for  use 
under  the  terms  and  conditions  specified  in 
the  agreements.  As  part  of  the  evaluation 
report  to  the  Program  Office,  the  availability 
or  nonavailability  of  instrumentation  or 
support  equipment  will  be  indicated. 

6.  Proposals  which  require  instrumentation 
should  be  evaluated  by  project  personnel. 
This  evaluation  should  cover  the  interfaces 
and  the  assessment  of  development  risks. 
This  evaluation  should  furnish  the  selection 
official  with  sufficient  data  to  contribute  to 
the  instrument  determinations.  Important 
among  these  are: 

a.  Whether  the  instrument  requires  further 
definition; 

b.  Whether  studies  and  designs  are 
necessary  to  provide  a  reasonably  accurate 
appreciation  of  the  cost; 

c.  Whether  the  investigation  can  be  carried 
out  without  incurring  undue  cost,  schedule, 
or  risk  of  failure  penalties;  and 

d.  Whether  integration  of  the  instrument  is 
feasible. 

7.  In  reviewing  an  investigator’s 
management  plan,  the  Project  Office  should 
evaluate  the  investigator’s  approach  for 
efficiently  managing  the  work,  the 
recognition  of  essential  management 
functions,  and  the  effective  overall 
integration  of  these  functions.  Evaluation  of 
the  proposals  under  final  consideration 
should  include,  but  not  be  limited  to: 


workload — present  and  future  related  to 
capacity  and  capability;  past  experience; 
management  approach  and  organization;  e.g.: 

a.  With  respect  to  workload  and  its 
relationship  to  capacity  and  capability,  it  is 
important  to  ascertain  the  extent  to  which  the 
investigator  is  capable  of  providing  facilities 
and  personnel  sldlls  necessary  to  perform  the 
required  effort  on  a  timely  basis.  'This  review 
should  reveal  the  need  for  additional 
facilities  or  people,  and  provide  some 
indication  of  the  Government  support  the 
investigator  will  require. 

b.  A  review  should  be  made  of  the 
investigator,  the  investigator’s  institution, 
and  any  supporting  contractor’s  performance 
on  prior  investigations.  This  should  assist  in 
arriving  at  an  assessment  of  the  investigator 
and  the  institution’s  ability  to  perform  the 
effort  within  the  proposed  cost  and  time 
constraints. 

c.  The  proposed  investigator’s  management 
arrangements  should  be  reviewed,  including 
make  or  buy  choices,  support  of  any  co¬ 
investigator,  and  preselected  subcontractors 
or  other  instrument  fabricators  to  determine 
whether  such  arrangements  are  justified.  The 
review  should  determine  if  the  proposed 
management  arrangements  enhance  the 
investigator’s  ability  to  devote  more  time  to 
the  proposed  experiment  objectives  and  still 
effectively  employ  the  technical  and 
administrative  support  required  for  a 
successful  investigation.  In  making  these 
evaluations,  the  Project  Office  should  draw 
on  the  installation’s  engineering,  business, 
legal,  and  other  staff  resources,  as  necessary, 
as  well  as  its  scientific  resources.  If  further 
information  is  needed  from  the  proposers,  it 
should  be  obtained  through  the  proper 
contacts. 

407  Program  Office  Evaluation 

1.  A  Program  Office  responsible  for  the 
project  or  program  at  Headquarters  will 
receive  the  evaluation  of  the  proposals,  and 
weigh  the  evaluative  data  to  determine  an 
optimum  payload  or  program  of 
investigation.  This  determination  will 
involve  recommendations  concerning 
individual  investigations;  but,  more 
importantly,  should  result  in  a  payload  or 
program  which  is  judged  to  optimize  total 
mission  return  within  schedule,  engineering, 
and  budgetary  constraints.  The 
recommendations  should  facilitate  sound 
selection  decisions  by  the  Program  AA.  Three 
sets  of  recommendations  result  from  the 
Program  Office  evaluation: 

a.  Optimum  payload  or  program  of 
investigations,  or  options  for  alternative 
payloads  or  programs. 

b.  Recommendation  for  final  or  tentative 
selection  based  on  a  determination  of  the 
degree  of  uncertainty  associated  with 
individual  investigations.  A  tentative 
selection  may  be  considered  step  one  of  a 
two-step  selection  technique. 

c.  Upon  consideration  of  the  guidelines 
contained  in  paragraph  501-lc, 
reconunending  responsibility  for  instrument 
development. 

2.  The  Installation  Project  Office  evaluation 
is  principally  concerned  with  ensuring  that 
the  proposed  investigation  can  be  managed, 
developed,  integrated,  and  executed  with  an 
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appropriate  probability  of  technical  success 
within  the  estimated  probable  cost.  The 
Headquarters  program  Director,  drawing 
upon  these  inputs,  should  be  mainly 
concerned  with  determining  a  payload  or 
program  from  the  praint  of  view  of 
progranomatic  goals  and  budgetary 
constraints.  Discipline  and  cost  trade-offs  are 
considered  at  this  level.  The  Headquarters 
Program  Office  should  focus  on  the  potential 
contribution  to  program  objectives  that  can 
be  achieved  under  alternative  feasible 
payload  integration  options. 

3.  It  may  be  to  NASA’s  advantage  to 
consider  certain  investigations  for  tentative 
selection  pending  resolution  of  imcertainties 
in  their  development.  Tentative  selections 
should  be  reconsidered  after  a  period  of  time 
for  final  selection  in  a  payload  or  program  of 
investigations.  This  two-step  selection 
process  should  be  considered  when; 

a.  The  potential  return  from  the 
investigation  is  sufficient,  relative  to  that  of 
the  other  investigations  under  consideration, 
and  that  its  further  development  appears  to 
be  warranted  before  final  selection. 

b.  The  investigation  potential  is  of  such 
high  priority  to  the  program  that  the 
investigation  should  be  develop>ed  for  flight 
if  at  all  possible. 

c.  The  investigative  area  is  critical  to  the 
program  and  competitive  approaches  need  to 
be  developed  further  to  allow  selection  of  the 
optimum  covnse. 

4.  Based  on  evaluation  of  these 
considerations  associated  with  the 
investigations  requiring  further  development 
of  hardware,  the  following  information 
should  be  provided  to  the  Steering 
Committee  and  the  Program  AA  responsible 
for  selection; 

a.  The  expected  gain  in  potential  return 
associated  with  the  eventual  incorporation  of 
tentatively  recommended  investigations  in 
the  payload(s]  or  program. 

b.  The  expected  costs  required  to  develop 
instrumentation  to  the  point  of 
"demonstrated  capability." 

c.  The  risk  involved  in  added  cost, 
probability  of  successfully  developing  the 
required  instrument  capability,  and  the 
possibility  of  schedule  impact. 

d.  Identification  of  opportunities,  if  any, 
for  inclusion  of  such  investigations  in  later 
missions. 

5.  In  those  cases  where  investigations  are 
tentatively  selected,  an  explicit  statement 
should  be  made  of  the  process  to  be  followed 
in  determining  the  final  payload  or  program 
of  investigations  and  the  proposers  so 
informed.  The  two-phase  selection  approach 
provides  the  opportunity  for  additional 
assurance  of  development  potential  and 
probable  cost  prior  to  a  final  commitment  to 
the  investigation. 

6.  As  instruments  used  in  investigations 
become  increasingly  complex  and  costly,  the 
need  for  greater  control  of  their  development 
by  the  responsible  Headquarters  Progr^ 
Office  also  grows.  Accordingly,  as  an  integral 
part  of  the  evaluation  process,  a  deliberate 
decision  should  be  made  regarding  the  role 
of  the  Principal  Investigator  with  respect  to 
the  provision  of  the  major  hardware 
associated  with  that  person’s  investigation. 
The  guidelines  for  the  hardware  acquisition 


determination  are  discussed  in  paragraph 
501-lc. 

7.  The  range  of  options  for  responsibility 
for  the  instrumentation  consists  of; 

a.  Assignment  of  full  responsibility  to  the 
Principal  Investigator.  The  responsibility 
includes  all  in-house  or  contracted  activity  to 
provide  the  instrumentation  for  integration. 

b.  Retention  of  developmental 
responsibility  by  the  Government  with 
participation  by  the  Principal  Investigator  in 
key  events  defined  for  the  program.  In  all 
cases  the  right  of  the  Principal  Investigator  to 
counsel  and  reconunend  is  paramount.  Such 
involvement  of  the  Principal  Investigator 
may  include; 

(1)  Provision  of  instrument  specifications. 

(2)  Approval  of  specifications. 

(3)  Independent  monitorship  of  the 
development  and  advice  to  the  Government 
on  optimization  of  the  instrumentation  for 
the  investigation. 

(4)  Participation  in  design  reviews  and 
other  appropriate  reviews. 

(5)  Review  and  concurrence  in  changes 
resulting  from  design  reviews. 

(6)  Participation  in  configuration  control 
board  actions. 

f7)  Advice  in  definition  of  test  program. 

(8)  Review  and  approval  of  test  program 
and  changes  thereto. 

(9)  Participation  in  conduct  of  the  test 
program. 

(10)  Participation  in  calibration  of 
instrument. 

(11)  Participation  in  final  inspection  and 
acceptance  of  the  instrument. 

(12)  Participation  in  subsequent  test  and 
evaluation  processes  incident  to  integration 
and  flight  preparation. 

(13)  Participation  in  the  development  and 
support  of  the  operations  plan. 

(14)  Analysis  and  interpretation  of  data. 

8.  The  Principal  Investigator  should  as  a 
minimiun; 

a.  Approve  the  instrument  specification. 

b.  Advise  the  project  manager  in 
development  and  fabrication. 

c.  Participate  in  final  calibration. 

d.  Develop  and  support  the  operations 
plan. 

e.  Analyze  and  interpret  the  data. 

9.  The  Project  Installation  is  responsible  for 
implementing  the  program  or  project  and 
should  make  recommendations  concerning 
the  role  for  the  Principal  Investigators.  The 
Program  AA  will  determine  the  role,  acting 
upon  the  advice  of  the  Headquarters  Program 
Office  and  the  Steering  Committee.  The 
Principal  Investigator’s  desires  will  be 
respected  in  the  negotiation  of  the  person’s 
role  allowing  an  appeal  to  the  Pro^am  AA 
and  the  right  to  withdraw  from  participation. 

10.  The  Program  Office  should  make  a 
presentation  to  the  Steering  Conunittee  with 
supporting  documentation  on  the  decisions 
to  be  made  by  the  responsible  Program  AA. 

408  Steering  Committee  Review 

1.  The  most  important  role  of  the  Steering 
Committee  is  to  provide  a  substantive  review 
of  a  potential  payload  or  program  of 
investigations  and  to  recommend  a  selection 
to  the  Program  AA.  The  Steering  Conunittee 
applies  the  collective  experience  of 
representatives  fium  the  program  and 


discipline  communities  and  offers  a  forum 
for  discussing  the  selection  from  those  points 
of  view.  In  addition  to  this  mission-specific 
evaluation  function,  the  Steering  Committee 
provides  guidance  to  subcommittee 
chairpersons  and  serves  as  a  clearinghouse 
for  problems  and  complaints  regarding  the 
process.  The  Steering  Committee  is 
responsible  for  assuring  adherence  to 
required  procedures.  Lastly,  it  is  the  forum 
where  discipline  objectives  are  weighed 
against  program  objectives  and  constraints. 

2.  The  Steering  Committee  represents  the 
means  for  exercising  three  responsibilities  in 
the  process  of  selecting  investigations  to; 

a.  Review  compliance  with  procedures 
governing  application  of  the  AO  process. 

b.  Ensure  that  adequate  documentation  has 
been  made  of  the  steps  in  the  evaluation 
process. 

c.  Review  the  results  of  the  evaluation  by 
the  subcommittee.  Project,  and  Program 
Offices  and  prepare  an  assessment  or 
endorsement  of  a  recommended  payload  or 
program  of  investigations  to  the  Program  AA. 

3.  The  purpose  in  exercising  the  first  of 
these  responsibilities  is  to  ensure  equity  and 
consistency  in  the  application  of  the  process. 
The  Steering  Committee  is  intended  to 
provide  the  necessary  reviews  and 
coordination  inherent  in  conventional 
acquisition  practices. 

4.  The  second  and  third  responsibilities  of 
the  Steering  Conunittee  are  technical.  They 
require  that  the  Steering  Committee  review 
the  evaluations  by  subcommittee,  the  Project 
Office,  and  the  Program  Office  for 
completeness  and  appropriateness  before 
forwarding  to  the  Program  AA.  Most 
important  in  this  review  are; 

a.  Degree  to  which  results  of  evaluations 
and  recommendations  follow  logically  from 
the  criteria  in  the  AO. 

b.  Consistency  with  objectives  and  policies 
generally  beyond  the  scope  of  Project/ 
Program  Offices. 

c.  Sufficiency  of  reasons  stated  for  tentative 
recommendations  of  those  investigations 
requiring  further  instrument  research  and 
development. 

d.  Sufficiency  of  reasons  stated  for 
determining  responsibilities  for  instrument 
development. 

e.  Sufficiency  of  consideration  of  reusable 
space  flight  hardware  and  support  equipment 
for  the  recommended  investigations. 

f.  Sufficiency  of  reasons  for  classifying 
proposed  investigations  in  their  respective 
categories. 

g.  Fair  treatment  of  all  proposals. 

5.  The  Steering  Committee  makes 
recommendations  to  the  selection  official  on 
the  payload  or  program  of  investigations  and 
notes  caveats  or  provisions  important  for 
consideration  of  the  selection  official. 

409  Principles  to  Apply 

1.  Paragraph  408  contains  a  description  of 
the  evaluation  function  appropriate  for  a 
major  payload  or  very  significant  program  of 
investigation.  The  levels  of  review, 
evaluation,  and  refinement  described  should 
be  applied  in  those  selections  where 
warranted  but  could  be  varied  for  less 
significant  selection  situations.  It  is  essential 
to  consider  the  principles  of  the  several 
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evaluative  steps,  but  it  may  not  be  essential 
to  maintain  strict  adherence  to  the  sequence 
and  structure  of  the  evaluation  system 
described.  The  selection  official  is 
responsible  for  determining  the  evaluation 
process  most  appropriate  for  the  selection 
situation  using  this  Chapter  as  a  guide. 

2.  Significant  deviations  from  the 
provisions  of  this  Handbook  must  be  fully 
documented  and  be  approved  by  the  Program 
AA  after  concurrence  by  the  Office  of  General 
Counsel  and  Office  of  Procurement. 

Chapter  5 — ^The  Selection  Process 

500  General 

The  Program  AA  is  responsible  for 
selecting  investigations  for  contract 
negotiation.  This  decision  culminates  the 
evaluations  and  processes  that  can  be 
summarized  as  follows: 

Evaluation  stage 

Principal  emphasis 

Results 

Contractor  (when  authorized) . 

Summary  evaluation  (strengths  and  weak¬ 
nesses. 

Report  to  Subcommittee. 

Subcommittee . . . 

Science  and  technological  relevance,  value, 
and  feasibility. 

Categorization  of  individual  proposals. 

Project  Office . 

Engineering/cost/integration/management  as¬ 
sessment. 

Reports  to  Subcommittee  and  Program  Office. 

Program  Office . 

Consistency  with  announcement  and  program 
objectives,  and  cost  and  schedule  corv 
straints. 

Recommendations  to  Steering  Committee  of 
payload  or  program  of  investigations. 

Steering  Committee . 

Logic  of  proposed  selections  and  compliance 
with  proper  procedures. 

Recommendations  to  Program  Associate  Ad¬ 
ministrator. 

501  Decisions  To  Be  Made 

1.  The  selection  decisions  by  the  Program 
AA  constitute  management  judgments 
balancing  individual  and  aggregate  scientific 
or  technological  merit,  the  contribution  of  the 
recommended  investigations  to  the  AO’s 
objectives,  and  their  consonance  with  budget 
constraints.  The  selection  official  may 
develop  additional  data  to  make  the 
following  decisions: 

a.  Determination  of  the  adequacy  of 
scientific/technical  analysis  supporting  the 
recommended  selections.  This  supporting 
rationale  should  involve  considerations 
including: 

(1)  Assmance  that  the  expected  return 
contributes  substantially  to  program 
objectives  and  is  likely  to  be  realized. 

(2)  Assurance  that  the  evaluation  criteria 
were  applied  consistently  to  all  proposed 
investigations. 

(3)  Assurance  that  the  set  of  recommended 
investigations  constitutes  the  optimiun 
program  or  payload  considering  potential 
value  and  constraints. 

(4)  Assurance  that  only  one  investigator  is 
assigned  as  the  Principal  Investigator  to  each 
investigation  and  that  the  Principal 
Investigator  will  assume  the  associated 
responsibilities  and  be  the  single  point  of 
contact  and  leader  of  any  other  investigators 
selected  for  the  same  investigation. 

b.  Determination  as  to  whether  available 
returned  space  hardware  or  support 
equipment,  with  or  without  modification, 
would  be  adequate  to  meet  or  support 
investigation  objectives. 

c.  Determination  as  to  whether  the 
proposed  instrument  fabricator  qualifies  and 
should  be  accepted  as  a  sole  source  or 
whether  the  requirement  should  be 
competitive  procured.  The  following 
guidelines  apply: 

(1)  The  hardware  required  should  be 
subjected  to  competitive  solicitation  where  it 
is  clear  that  the  capability  is  not  sufficiently 
unique  to  justify  sole  source  procurement. 

(2)  The  hardware  requirement  should  be 
purchased  from  the  fabricator  proposed  by 
the  investigator,  which  may  be  the 
investigator’s  own  institution,  (a)  when  the 
fabricator’s  proposal  contains  technical  data 


that  are  not  available  from  another  source, 
and  it  is  not  feasible  or  practicable  to  define 
the  fabrication  requirement  in  such  a  way  as 
to  avoid  the  necessity  of  using  the  technical 
data  contained  in  the  proposal;  (b)  when  the 
fabricator  offers  unique  capabilities  that  are 
not  available  from  another  source;  (c)  when 
the  selection  official  determines  that  the 
proposed  hardware  contributes  so 
significantly  to  the  value  of  the  investigator’s 
proposal  as  to  be  an  integral  part  of  it. 

(3)  If  a  producer  other  than  the  one 
proposed  by  the  investigator  offers  unique 
capabilities  to  produce  the  hardware 
requirement,  NASA  may  buy  the  hardware 
from  the  qualified  fabricator. 

(4)  If  a  NASA  employee  submits  a  proposal 
as  a  principal  investigator,  any  requirement 
for  hardware  necessary  to  perform  the 
investigation  must  either  1%  competed  by  the 
installation  procurement  office  or  a 
justification  must  be  written,  synopsized,  and 
approved  in  accordance  with  the  * 
requirements  of  FAR  and  the  NFS. 

d.  Determination  of  the  desirability  for 
tentative  selection  of  investigations.  This 
determination  involves  considerations 
including: 

(1)  Assessment  of  the  state  of  development 
of  the  investigative  hardware,  the  cost  and 
schedule  for  development  in  relation  to  the 
gain  in  potential  benefits  at  the  time  of  final 
selection. 

(2)  Assurance  that  there  is  adequate 
definition  of  investigation  hardware  to  allow 
parallel  design  of  other  project  hardware. 

(3)  Assurance  that  appropriate 
management  procedures  are  contained  in  the 
project  plan  for  reevaluation  and  final 
selection  (or  rejection)  on  an  appropriate 
time  scale. 

e.  Determination  of  the  acceptability  of  the 
proposer’s  management  plan,  including  the 
proposed  hardware  development  plan,  and 
the  necessity,  if  any,  of  negotiating 
modifications  to  that  plan. 

2.  In  the  process  of  making  the  above 
determinations  described  in  subparagraph  1, 
the  Program  AA  may  request  additional 
information  or  evaluations.  In  most 
instances,  this  information  can  be  provided 
by  the  Program  Office  responsible  for  the 
mission,  project,  or  program.  However,  the 


Program  AA  may  reconvene  the 
subcommittee  or  poll  the  members 
individually  or  provide  for  additional 
analysis  or  require  additional  data  from 
evaluators  or  proposers  as  considered 
necessary  to  facilitate  the  Program  AA’s 
decision. 

502  The  Selection  Statement 

Upon  completion  of  deliberations,  the 
responsible  Program  AA  shall  issue  a 
selection  statement.  Ordinarily  this  statement 
will,  il^n  request,  be  releasable  to  the 
public.  As  a  minimum,  the  selection 
statement  should  include: 

1.  The  general  and  specific  evaluation 
criteria  and  relative  importance  used  for  the 
selection. 

2.  The  categorizations  provided  by  the 
subcommittee  and  the  rationale  for  accepting 
or  not  accepting  each  Category  I  proposal  and 
a  succinct  statement  concerning  the 
nonacceptance  of  all  other  proposals. 

3.  A  concise  description  of  each 
investigation  accepted  including  an 
indication  as  to  whether  the  selection  is  a 
partial  acceptance  of  a  proposal  and/or  a 
joinder  with  other  investigators. 

4.  The  role  of  the  Principal  Investigator 
with  regard  to  hardware  essential  to  the 
investigation  and  whether  the  Principal 
Investigator  will  be  responsible  for  hardware 
acquisition  and  the  basis  therefor. 

5.  An  indication  of  the  plan  and 
acquisition  using  the  regular  proouement 
processes,  if  the  Principal  Investigator  is  not 
to  acquire  the  hardware. 

6.  A  statement  indicating  whether  the 
selection  is  final  or  tentative,  recognizing  the 
need  for  better  definition  of  the  investigation 
and  its  cost. 

7.  A  statement  indicating  use  of 
Government-owned  space  flight  hardware 
and/or  support  equipment. 

503  Notification  of  Proposers 

1.  It  is  essential  that  investigators  whose 
proposals  have  no  reasonable  chance  for 
selection  be  so  apprised  as  soon  as 
practicable.  The  responsible  Program  Office 
will,  upon  such  determination,  notify 
investigators  of  that  fact  with  the  major 
reason(s)  why  the  proposals  were  so 
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considered.  The  notification  letter  should 
also  inform  such  investigators  that  they  may 
obtain  a  detailed  oral  debriefing  provided 
they  request  it  in  writing.  The  letter  should 
point  out  that  such  a  debriefing  would  be 
available  only  after  completion  of  the 
selection  process  and  would  otherwise  be 
conducted  in  accordance  with  the  NASA 
FAR  Supplement  (See  paragraph  504.) 

2.  Letters  of  notification  will  be  sent  to 
those  Principal  Investigators  selected  to 
participate.  This  letter  should  not  commit  the 
agency  to  more  than  negotiations  for  the 
selected  investigation,  but  it  should  indicate 
the  decision  made  and  contain: 

a.  A  concise  description  of  the  Principal 
Investigator’s  investigation  as  selected, 
noting  substantive  changes,  if  any,  from  the 
investigation  originally  proposed  by  the 
Principal  Investigator. 

b.  liie  nature  of  the  selection,  i.e.,  whether 
it  should  be  considered  final  or  tentative 
requiring  additional  hardware  or  cost 
definition. 

c.  A  description  of  the  role  of  the  Principal 
Investigator  including  the  responsibility  for 
the  provision  of  instruments  for  flight 
experiments. 

d.  Identification  of  the  principal  technical 
and  management  points  to  be  treated  in 
subsequent  negotiations. 

e.  Any  rights  to  be  granted  on  use  of  data, 
publishing  of  data,  and  duration  of  use  of  the 
data. 

f.  Where  applicable,  indication  that  a 
foreign  selectee’s  participation  in  the 
program  will  be  arranged  between  the 
International  Afiairs  Division,  Office  of 
External  Relations,  and  the  foreign 
government  agency  which  endorsed  the 
proposal. 

3.  In  conjunction  with  the  notification  of 
successful  foreign  proposers,  the  Program 
Office  shall  forward  a  letter  to  the 
responsible  International  Affairs  Division, 
Office  of  External  Relations,  addressing  the 
following: 

a.  The  scientific  technological  objective  of 
the  effort. 

b.  The  period  of  time  for  the  effort. 

c.  'The  responsibilities  of  NASA  and  of  the 
sponsoring  governmental  agency;  these  may 
include: 

(1)  Provision  and  disposition  of  hardware 
and  software. 

(2)  Responsibilities  for  reporting,  reduction 
and  dissemination  of  data. 

(3)  Responsibilities  for  transportation  of 
hardware. 

d.  Any  additional  information  pertinent  to 
the  conduct  of  the  experiment. 

4.  Using  the  information  provided  above, 
the  International  Affairs  Division,  Office  of 
External  Relations  will  negotiate  an 
agreement  with  the  sponsoring  foreign 
agency. 

5.  Notices  shall  also  be  sent  to  those 
proposers  not  notified  pursuant  to  the 
preceding  paragraphs,  and,  as  applicable,  a 
copy  to  the  sponsoring  foreign  government 
agency.  It  is  important  that  these  remaining 
proposers  be  informed  at  the  same  time  as 
those  selected.  Other  agency  notifications 
and  press  release  procedures  will  apply,  as 
appropriate. 


504  Debriefing 

It  is  the  policy  to  debrief,  if  requested, 
imsuccessful  proposers  of  investigations  in 
accordance  with  NFS  1815.1003.  The 
following  considerations  are  offered  in 
arranging  and  conducting  debriefings: 

1.  Debriefing  should  be  done  by  an  official 
designated  by  the  responsible  Program  AA. 
Any  other  personnel  receiving  requests  for 
information  concerning  the  rejection  of  a 
proposal  should  refer  to  the  designated 
official. 

2.  Debriefing  of  imsuccessful  offerors 
should  be  made  at  the  earliest  possible  time; 
debriefing  will  generally  be  scheduled 
subsequent  to  selection  but  prior  to  award  of 
contracts  to  the  successful  proposers. 

3.  Material  discussed  in  debriefing  should 
be  factual  and  consonant  with  the 
documented  findings  of  several  stages  of  the 
evaluation  process  and  the  selection 
statement. 

4.  The  debriefing  official  should  advise  of 
weak  or  deficient  areas  in  the  proposal, 
indicate  whether  those  weaknesses  were 
factors  in  the  selection,  and  advise  of  the 
major  considerations  in  selecting  the 
competing  successful  proposer  where 
appropriate. 

5.  The  debriefing  official  should  not 
discuss  other  unsuccessful  proposals, 
ranking,  votes  of  members,  or  attempt  to 
make  a  point-by-point  comparison  with 
successful  proposals. 

6.  A  memorandiun  of  record  of  the 
debriefing  should  be  provided  the 
Chairperson  of  the  Steering  Committee. 

Chapter  6 — Payload  Formulation 

600  Payload  Formulation 

1.  Payload  elements  for  Space 
Transportation  System  (STS)  missions  can 
come  from  many  sources.  These  include 
those  selected  through  AOs,  those  generated 
by  in-house  research,  unsolicited  proposals 
and  those  derived  from  agreements  between 
NASA  and  external  entities.  However,  it  is 
anticipated  that  the  primary  source  of  NASA 
payload  elements  will  be  the  AO  process. 
Generally,  proposals  for  payload  elements 
submitted  outside  the  AO  process  will  not  be 
selected  if  they  would  have  been  responsive 
to  an  AO  objective. 

2.  Payload  elements  for  STS  flights  fall  into 
two  major  categories.  “NASA  or  NASA- 
related’’  payload  elements  are  those  which 
are  developed  by  a  NASA  Program  Office  or 
by  another  party  with  which  NASA  has  a 
shared  interest.  “Non-NASA”  payload 
elements  are  those  which  require  only  STS 
operation  services  fix»m  NASA  and  interface 
with  NASA  through  the  Office  of  Space 
Flight. 

3.  In  general,  a  Program  Office  will  be 
designated  responsibility  for  formulating  the 
“NASA  or  NASA-related”  portion  of  an  STS 
payload.  The  Office  of  Space  Flight  will  be 
responsible  for  formulating  the  “non-NASA” 
portion  of  an  STS  payload.  Flights  may,  of 
course,  consist  wholly  of  payload  elements  of 
either  type.  Resource  allocation  for  mixed 
missions  will  be  determined  by  the  Program 
Office  and  the  Office  of  Space  Flight. 

Chapter  7 — Procurement  and  Other 
Considerations 


700  Early  Involvement  Essential 

1.  The  distinctive  feature  of  the  AO  process 
is  that  it  is  both  a  program  planning  system 
and  a  procurement  system  in  one  procedure. 
The  choice  of  what  aeronautical  and  space 
phenomena  to  investigate  is  program 
planning.  Procurement  is  involved  with  the 
purchase  of  property  and  services  to  carry 
out  the  selected  investigations. 

2.  Because  of  both  the  programmatic  and 
multi-functional  aspects  of  ffie  AO  process, 
early  involvement  of  external  program  office 
elements  is  essential.  Success  of  the  process 
requires  that  it  proceed  in  a  manner  that 
meets  program  goals  and  complies  with 
statutory  requirements  and  procurement 
policy. 

3.  'The  planning,  preparation  and  selection 
schedule  for  the  investigation  should 
commence  early  enough  to  meet  statutory 
and  regulatory  requirements.  Chief  of  these 
are  the  requirements  for  soliciting  maximiun 
feasible  comf>etition  and  for  condhicting 
discussions  with  offerors  within  the 
competitive  range  by  the  Project  Office  and/ 
or  any  other  evaluation  group  or  office 
authorized  by  the  selection  official. 

701  Negotiation,  Discussions,  and  Contract 
Award 

Indicated  below  are  some  of  the  major 
procurement  procedures  that  need  to  be 
accomplished  to  assure  uniformity  and 
sufficiency  in  the  acquisition  of 
investigations.  These  areas  are  not  exclusive 
and  not  intended  to  substitute  for 
coordination  and  good  judgment  before 
issuance  of  the  AO,  during  evaluation  of 
proposals,  and  prior  to  contract  award. 

1.  As  negotiated  procurements  must  be 
made  by  soliciting  proposals  firom  the 
maximum  number  of  qualified  sources 
consistent  with  the  requirement,  the  AO 
must  also  be  synopsized  in  the  Commerce 
Business  Daily.  Responses  to  the  synopsis 
must  he  added  to  the  AO  mailing  list.  Every 
effort  should  be  made  to  publish 
opportimities  far  enough  in  advance  to 
encourage  a  broad  response.  (In  no  case  less 
than  45  days  before  the  date  set  for  receipt 
of  proposals). 

2.  Significant  items  for  consideration  after 
receipt  of  proposals: 

a.  Late  Proposals — ^The  policy  on  late 
proposals  contained  in  the  NFS  1815.412  is 
applicable.  Potential  investigators  should  be 
informed  of  this  policy.  In  the  AO  context, 
the  selection  official  or  designee  will 
determine  whether  a  late  proposal  will  be 
considered. 

b.  Competitive  Considerations 

(1)  The  proposals  submitted  in  response  to 
the  AOs  are  not  necessarily  fully  comparable. 
However,  all  proposals  within  the  scope  of 
an  opportunity  must  be  evaluated  in 
accordance  with  the  criteria  in  the  AO. 

(2)  Cost  must  be  considered  in  the 
evaluation  if  costs  are  involved  in  the 
investigation.  General  cost  information 
should  be  given  to  the  subcommittee  by  the 
Installation  Project  Office  for  use  in 
determining  the  categories  into  which  the 
subcommittee  places  proposals. 

(3)  Further  information  should  be  obtained, 
as  necessary,  by  the  Installation  Project 
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Office  and/or  any  other  evaluation  group 
authorized  by  the  selection  official  and 
the  investigators  whose  proposals  are  being 
considered.  This  is  similar  to  the 
prociu^ment  procedure  for  conducting 
written  and  oral  discussions.  A  major 
consideration  during  discussions  is  to  avoid 
unfairness  and  unequal  treatment.  Good 
judgment  is  required  by  in  the  extent  and 
content  of  the  discussions.  There  should  be 
no  reluctance  in  obtaining  the  advice  and 
guidance  of  management  and  staff  offices 
during  the  discussion  phase.  A  summary 
should  be  prepared  of  the  primary  points 
covered  in  the  written  and  oral  discussions 
and  show  the  effect  of  the  discussions  on  the 
evaluation  of  proposals.  This  summary 
should  also  contain  general  information 
about  the  questions  submitted  to  the 
investigators,  the  amount  of  time  spent  in 
oral  discussion,  and  revisions  in  proposals,  if 
any,  resulting  from  the  discussions. 

(4)  Dinring  the  conduct  of  discussions,  all 
proposers  being  considered  shall  be  offered 
an  equitable  opportunity  to  submit  cost, 
technical,  or  other  revisions  in  their 
proposals  as  may  result  from  the  discussions. 
All  proposers  shall  be  informed  that  any 
revisions  to  their  proposals  must  be 
submitted  by  a  common  cut-off  date  in  order 
to  be  considered.  The  record  should  note 
compliance  of  the  investigators  with  that  cut¬ 
off  date. 

3.  Significant  items  for  consideration 
before  award: 

a.  Issuance  of  a  Request  for  Proposal 
(RFP) — A  formal  RFP  should  not  be  issued  to 
obtain  additional  information  on  proposals 
accepted  under  the  AO  process.  Additional 
technical,  cost,  or  other  data  received  should 
be  considered  as  a  supplement  to  the  original 
proposal. 

b.  Selection  of  Investigator/Contractor — 
The  selection  decision  of  the  Program  AA 
approves  the  selected  investigators  and  their 
institutions  as  the  only  satisfactory  sources 
for  the  investigations.  The  selection  of  the 
investigator  does  not  constitute  the  selection 
of  that  person’s  proposed  supporting 
hardware  fabricator  imless  the  selection 
official  specifically  incorporates  the 
fabricator  in  the  selection  decision. 

702  Application  of  the  Federal  Acquisition 
Regulation  (FAR)  and  the  NASA  FAR 
Supplement  (NFS) 

The  AO  process  supplants  normal 
procurement  procedures  only  to  the  extent 
necessary  to  meet  the  distinctive  features  of 
the  process.  This  process  is  not  intended  to 
conflict  with  any  established  statutory 
requirements.  The  FAR,  the  NFS,  and  related 
procurement  directives  should  be  used  for 
guidance  in  those  instances  where 
instructions  are  not  in  this  Handbook. 

703  Other  Administrative  and  Functional 
Requirements 

After  selection,  all  other  applicable 
administrative  and  functional  requirements 
will  be  complied  with  or  incorporated  in  any 
resultant  contract.  These  may  include 
requirements  contained  in  such  publications 
as  NHB  5300.4(15],  “Quality  Program 
Provisions  for  Aeronautical  and  Space 
System  Contractors,”  and  NHB  9501.2, 


“Procedures  for  Contractor  Reporting  of 
Correlated  Cost  and  Performance  Data.” 

Appendix  A:  Format  of  Announcement  of 
Opportunity  (AO) 

OMB  Approval  Number  2700-0085 

NATIONAL  AERONAUTICS  AND  SPACE 
ADMINISTRATION,  Washington,  DC  20546 

ANNOUNCEMENT  OF  OPPORTUNITY 

AO  No. _ (Issuance  Date) 

(Descriptive  Heading) 

l.  Description  of  the  Opportunity 

This  section  should  set  forth  the  basic 
purpose  of  the  AO  and  describe  the 
opportunity  in  terms  of  NASA’s  desire  to 
obtain  proposals  which  will  meet  the  stated 
scientiffc,  applications  and/or  technological 
objectives.  These  objectives  may  be  directed 
to  the  generation  of  proposals  for 
investigations  and/or  they  may  pertain  to  the 
acquisition  of  dissimilar  Ideas  leading  to 
selection  of  investigators,  guest  observers, 
guest  investigators,  or  theorists;  and/or  any 
other  approved  area  as  identified  in  NHB 
8030.6.  In  those  instances  where  proposals 
for  investigations  are  sought,  this  section 
should  describe  the  requirement,  if  any,  for 
selected  investigators  to  serve  on  advisory  or 
working  groups.  In  those  instances  where  the 
project  or  program  has  not  yet  been 
approved,  an  qualifying  statement  should  be 
included  to  indicate  that  this  AO  does  not 
constitute  an  obligation  for  the  Government 
to  carry  the  effort  to  completion. 

n.  AO  Objectives 

This  section  will  give  a  succinct  statement 
of  the  specific  scientific,  applications,  and/or 
technological  objective(s)  for  the 
opportunity(s)  for  which  proposals  are 
sought. 

m.  Background 

This  section  should  provide  an  explanation 
of  the  context  of  the  opportunity,  i.e., 
information  which  will  help  the  reader 
understand  the  relevance  of  the  opportunity. 

IV.  Proposal  Opportunity  Period 

This  section  should  provide  the  proposal 
opportunity  period(s).  The  following 
methods  may  be  used  individually  or  in 
conjunction  for  establishing  the  proposal 
opportunity  period(s): 

1.  The  AO  may  be  issued  establishing  a 
single  date  by  which  proposals  may  be 
received.  However,  the  AO  could  provide 
that  the  agency  may  amend  the  AO  to 
provide  for  subsequent  dates  for  submission 
of  proposals,  if  additional  investigations  are 
desired. 

2.  The  AO  may  be  issued  to  provide  for  an 
initial  submission  date  with  the  AO  to 
remain  open  for  submission  of  additional 
proposals  up  to  a  final  cutoff  date.  This  final 
date  should  be  related  to  the  availability  of 
resources  necessary  to  evaluate  the 
continuous  flow  of  proposals  and  the  time 
remaining  prior  to  the  flight  opportunities 
contemplated  by  the  AO. 

3.  The  AO  may  be  issued  establishing  a 
number  of  dates  by  which  proposals  may  be 
received.  Normally  no  more  than  three 
proposal  submission  dates  should  be 


established.  The  submittal  dates  may  be 
spread  over  the  number  of  months  most 
compatible  with  the  possible  flight 
opportunities  and  the  availability  of 
resources  necessary  to  evaluate  and  fund  the 
proposal.  If  desired,  this  section  should 
further  inform  the  reader  that  if  a  proposal 
receives  a  Category  I,  II,  or  III  rating  but  is 
not  selected  for  inunediate  support,  the 
proposal  may,  if  desired  by  the  proposer,  be 
held  by  NASA  for  later  consideration  within 
the  ground  rules  set  forth  in  paragraphs  1  and 
2.  The  section  should  inform  the  reader  that 
if  the  person  wishes  the  proposal  to  be  so 
treated,  it  should  be  indicated  in  the 
proposal.  This  section  should  further 
indicate  that  offerors  whose  proposals  are  to 
be  considered  at  a  later  time  will  be  given  the 
opportunity  to  revalidate  their  proposals 
with  their  institution  and  update  cost  data. 

V.  Requirements  and  Constraints 

1.  This  section  will  include  technical, 
programmatic,  cost,  and  schedule 
requirements  or  constraints,  as  applicable, 
and  will  specify  performance  limits  such  as 
lifetime,  flight  environment,  safety, 
reliability,  and  quality  assurance  provisions 
for  flight-worthiness.  It  will  specify  the 
requirements  and  constraints  related  to  the 
fli^t  crew  and  the  ground  support.  It  will 
also  include  requirements  for  data  analysis, 
estimated  schedule  of  data  shipment  to  user 
or  observer,  need  for  preliminary  or  raw  data 
analysis  and  interim  reports.  It  will  specify 
planned  period  (time)  for  data  analysis  to  be 
used  for  budgeting.  It  will  provide  any 
additional  information  necessary  for  a 
meaningful  proposal. 

2.  When  NASA  determines  that 
instrumentation,  ground  support  equipment, 
or  NASA  supporting  effort  will  be  required 
or  may  be  expected  to  be  required  by  the 
contemplated  investigations,  the  AO  should 
indicate  to  the  potential  investigators  that 
they  must  submit  specific  information 
regarding  this  requirement  to  allow  an  in- 
depth  evaluation  of  the  technical  aspects, 
cost,  management,  and  other  factors  by  the 
Installation  Project  Office. 

VI.  Proposal  Submission  Information 

1.  Preproposal  Activities — In  this  section, 
the  AO  will  indicate  requirements  and 
activities  such  as  the  following: 

a.  Submittal  of  “Notice  of  Intent”  to 
propose  (if  desired),  date  for  submission,  and 
any  additional  required  data  to  be  submitted. 
Indicate  whether  there  are  information 
packages  which  will  only  be  sent  to  those 
who  submit  “Notice  of  Intent.” 

b.  Attendance  at  the  preproposal 
conference  (if  held).  Information  should  be 
provided  as  to  time,  place,  whether 
attendance  will  be  restricted  in  number  from 
each  institution,  and  whether  prior  notice  of 
intention  to  attend  is  required.  If  desired,  a 
request  may  be  included  that  questions  be 
submitted  in  writing  several  days  before  the 
conference  in  order  to  prepare  replies. 

c.  The  name  and  address  of  the  scientific 
or  technical  contact  for  questions  or 
inquiries. 

d.  Any  other  preproposal  data  considered 
necessary. 

2.  Format  of  Proposals — ^This  section 
should  provide  the  investigator  with  the 
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information  necessary  to  enable  an  effective 
evaluation  of  the  proposal.  The  information 
is  as  follows: 

a.  Proposal — ^The  AO  should  indicate  how 
the  proposal  should  be  submitted  to  facilitate 
evaluation.  The  proposal  should  be 
submitted  in  at  least  two  sections;  (1) 
Investigation  and  Technical  Section;  and  (2) 
Management  and  Cost  Section. 

h.  Certification — The  proposal  must  be 
signed  by  an  institutional  official  authorized 
to  certify  institutional  support,  sponsorship 
of  the  investigation,  management,  and 
financial  aspects  of  the  proposal. 

c.  Quantity — ^The  number  of  copies  of  the 
proposal  should  he  specified.  One  copy 
should  be  clear  black  and  white,  and  on 
white  paper  of  quality  suitable  for 
reproduction. 

d.  Submittal  Address — Proposals  from 
domestic  sources  should  be  mailed  to  arrive 
not  later  than  the  time  indicated  for  leceipt 
of  proposals  to: 

National  Aeronautics  and  Space 

Administration  Office  of  (Program) 

Code _ AO  No. _ 

Washington,  DC  20546 

e.  Format — ^To  aid  in  proposal  evaluation, 
and  to  fricilitate  comparative  analysis,  a 
uniform  proposal  format  will  be  required  for 
each  AO.  The  number  of  pages,  page  size, 
and  restriction  on  photo  reduction,  etc.,  may 
be  included.  The  format  contained  in 
Appendix  C  can  be  used  as  a  guide. 

Proposers  may  be  requested  to  respond  to  all 
of  the  items  or  the  AO  may  indicate  that  only 
selected  items  need  be  addressed.  Using  the 
Appendix  format  as  a  guide,  specific 
guidelines  may  be  prepared  for  the  AO  or  an 
appropriate  form  developed. 

3.  Additional  Information — ^This  section 
may  be  used  to  request  or  furnish  data 
necessary  to  obtain  clear  proposals  that 
should  not  require  further  discussions  with 
the  proposer  by  the  evaluators.  Other 
pertinent  data  could  also  be  included,  such 
as  significant  milestones. 

4.  Foreign  Proposals — ^The  procedures  for 
submission  of  proposals  from  outside  the 
U.S.  are  contained  in  Appendix  B,  “General 
Instructions  and  Provisions.”  This  section 
will  describe  any  additional  requirements, 
for  example,  if  information  copies  of 
proposals  are  required  to  be  furnished  by  the 
proposer  to  other  organizations  at  the  same 
time  the  proposal  is  submitted. 

5.  Cost  Proposals  (U.S.  Investigators 
Only) — ^This  section  defines  any  special 
requirements  regarding  cost  proposals  of 
domestic  investigators.  Reference  then 
should  be  made  to  the  cost  proposal 
certifications  indicated  in  Appendix  B, 
“General  Instructions  and  Provisions.” 

Vn.  Proposal  Evaluation,  Selection,  and 
Implementation 

1.  Evaluation  and  Selection  Procedure 

a.  This  section  should  notify  the  proposers 
of  the  evaluation  process. 

b.  For  example,  a  statement  similar  to  the 
following  should  be  included:  “Proposals 
received  in  response  to  this  AO  will  be 
reviewed  by  a  subcommittee  appointed  by 
the  (appropriate  Program  AA).  The  pm^pose 
of  the  review  is  to  determine  the  scientific/ 


technical  merit  of  the  proposals  in  the 
context  of  this  AO  and  so  categorize  the 
proposals.  Those  proposals  which  are 
considered  to  have  the  greatest  scientific/ 
technical  merit  are  further  reviewed  for 
engineering,  integration,  management,  and 
cost  aspects  by  the  Project  Office  at  the 
installation  responsible  for  the  project.  On 
the  basis  of  these  reviews,  and  ffie  reviews 
of  the  responsible  Program  Office  and  the 
Steering  Committee,  the  (appropriate 
Program  Associate  Administrator)  will 
appoint/select  the  investigators/ 
investigations.” 

2.  Evaluation  Criteria 

a.  This  section  should  indicate  that  the 
selection  of  proposals  which  best  meet  the 
specific  scientific,  applications,  and/or 
technological  objectives,  stated  in  the  AO,  is 
the  aim  of  the  solicitation.  This  section 
should  list  the  criteria  to  be  used  in  the 
evaluation  of  proposals  and  indicate  their 
relative  importance.  See  paragraph  401,  NHB 
8030.6,  for  a  listing  of  criteria  generally 
appropriate. 

b.  This  section  will  also  inform  the 
proposers  that  cost  and  management  factors, 
e.g.,  proposed  small  business  participation  in 
instrumentation  fabrication  or  investigation 
support,  will  be  separately  considered. 

Vm.  Schedule 

This  section  should  include  the  following, 
as  applicable: 

1.  Preproposal  conference  date. 

2.  Notice  of  Intent  submittal  date. 

3.  Proposal  submittal  date(s). 

4.  Target  date  for  announcement  of 
selections. 

IX.  Appendices 

1.  General  Instructions  and  Provisions 
(must  be  attached  to  each  AO). 

2.  Other  Pertinent  Data,  e.g.,  Spacelab 
Accommodations  Data. 

/s/  Associate  Administrator  for  (Program) 
Appendix  B:  General 
Instructions  and  Provisions 

I.  Instrumentation  and/or  Ground  Equipment 

By  submitting  a  proposal,  the  investigator 

and  institution  agree  that  NASA  has  the 
option  to  accept  all  or  part  of  the  offeror’s 
plan  to  provide  the  instrumentation  or 
ground  support  equipment  required  for  the 
investigation  or  NASA  may  furnish  or  obtain 
such  instrumentation  or  equipment  from  any 
other  source  as  determined  by  the  selecting 
official.  In  addition,  NASA  reserves  the  right 
to  require  use,  by  the  selected  investigator,  of 
Government  instrumentation  or  property  that 
becomes  available,  with  or  without 
modification,  that  will  meet  the  investigative 
objectives. 

II.  Tentative  Selections,  Phased 
Development,  Partial  Selections,  and 
Participation  with  Others 

By  submitting  a  proposal,  the  investigator 
and  the  organization  agree  that  NASA  has  the 
option  to  make  a  tentative  selection  pending 
a  successful  feasibility  or  definition  effort. 
NASA  has  the  option  to  contract  in  phases 
for  a  proposed  experiment,  and  to 
discontinue  the  investigative  effort  at  the 


completion  of  any  phase.  The  investigator 
should  also  understand  that  NASA  may 
desire  to  select  only  a  portion  of  the 
proposed  investigation  and/or  that  NASA 
may  desire  the  individual’s  participation 
with  other  investigators  in  a  joint 
investigation,  in  which  case  the  investigator 
will  be  given  the  opportimity  to  accept  or 
decline  such  partial  acceptance  or 
participation  with  other  investigators  prior  to 
a  selection.  Where  participation  with  other 
investigators  as  a  team  is  agreed  to,  one  of  the 
team  members  will  normally  be  designated  as 
its  team  leader  or  contact  point, 
in.  Selection  Without  Discussion 

The  Government  reserves  the  right  to  reject 
any  or  all  proposals  received  in  response  to 
this  AO  when  such  action  shall  be 
considered  in  the  best  interest  of  the 
Government.  Notice  is  also  given  of  the 
possibility  that  any  selection  may  be  made 
without  discussion  (other  than  discussions 
conducted  for  the  purpose  of  minor 
clarification).  It  is  therefore  emphasized  that 
all  proposals  should  be  submitted  initially  on 
the  most  favorable  terms  that  the  offeror  can 
submit. 

IV.  Foreign  Proposals 

See  Appendix  C,  Section  n,  para.  3. 

V.  Treatment  of  Proposal  Data 

It  is  NASA  policy  to  use  information 
contained  in  proposals  and  quotations  for 
evaluation  purposes  only.  While  this  policy 
does  not  require  that  the  proposal  or 
quotation  bear  a  restrictive  notice,  offerors  or 
quoters  should  place  the  following  notice  on 
the  title  page  of  the  proposal  or  quotation  and 
specify  the  information,  subject  to  the  notice 
by  inserting  appropriate  identification,  such 
as  page  numbers,  in  the  notice.  Information 
(data)  contained  in  proposals  and  quotations 
will  be  protected  to  the  extent  permitted  by 
law,  but  NASA  assumes  no  liability  for  use 
and  disclosure  of  information  not  made 
subject  to  the  notice. 

Restriction  on  Use  and  Disclosure  of 
Proposal  and  Quotation  Information  (Data) 

The  information  (data)  contained  in  [insert 
page  numbers  or  other  identification]  of  this 
proposal  or  quotation  constitutes  a  trade 
secret  and/or  information  that  is  commercial 
or  financial  and  confidential  or  privileged.  It 
is  furnished  to  the  Government  in  confidence 
with  the  imderstanding  that  it  will  not, 
without  permission  of  the  offeror,  be  used  or 
disclosed  for  other  than  evaluation  purposes; 
provided,  however,  that  in  the  event  a 
contract  is  awarded  on  the  basis  of  this 
proposal  or  quotation  the  Government  shall 
have  the  right  to  use  and  disclose  this 
information  (data)  to  the  extent  provided  in 
the  contract.  This  restriction  does  not  limit 
the  Government’s  right  to  use  or  disclose  this 
information  (data)  if  obtained  from  another 
source  without  restriction. 

VI.  Status  of  Cost  Proposals  (U.S.  Proposals 
Only) 

The  investigator’s  institution  agrees  that 
the  cost  proposal  is  for  proposal  evaluation 
and  selection  purposes,  and  that  following 
selection  and  during  negotiations  leading  to 
a  definitive  contract,  the  institution  will  be 
required  to  resubmit  or  execute  a  Standard 
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Form  (SF)  Form  1411  “Contract  Pricing 
Proposal  Cover  Sheet’*  and  certifications  and 
representations  required  by  law  and 
regulation. 

Vn.  Late  Proposals 

The  Government  reserves  the  right  to 
consider  proposals  or  modifications  thereof 
received  after  the  date  indicated,  should  such 
action  be  in  the  interest  of  the  Government. 
Vni.  Source  of  Space  Transportation  System 
Investigations 

Investigators  are  advised  that  candidate 
investigations  for  Space  Transportation 
System  (STS)  missions  can  come  from  many 
sources. 

DC.  Disclosure  of  Proposals  Outside 
Government 

NASA  may  find  it  necessary  to  obtain 
proposal  evaluation  assistance  outside  the 
(Government.  Where  NASA  determines  it  is 
necessary  to  disclose  a  proposal  outside  the 
(Government  for  evaluation  purposes, 
arrangements  will  be  made  with  the 
evaluator  for  appropriate  handling  of  the 
proposal  information.  Therefore,  by 
submitting  a  proposal  the  investigator  and 
institution  agree  that  NASA  may  have  the 
proposal  evaluated  outside  the  (Government. 

If  the  investigator  or  institution  desire  to 
preclude  NASA  frum  using  an  outside 
evaluation,  the  investigator  or  institution 
should  so  indicate  on  the  cover.  However, 
notice  is  given  that  if  NASA  iS  precluded 
from  using  outside  evaluation,  it  may  be 
vmable  to  consider  the  proposal. 

X.  Equal  Opportunity  (U.S.  Proposals  Only) 

By  submitting  a  proposal,  the  investigator 
and  institution  agree  to  accept  the  following 
clause  in  any  resulting  contract: 

.  Equal  Opportunity 

During  the  performance  of  this  contract, 
the  (Contractor  agrees  as  follows: 

1.  The  (Contractor  will  not  discriminate 
against  any  employee  or  applicant  for 
employment  because  of  race,  color,  religion, 
sex,  or  national  origin. 

2.  The  (Contractor  will  take  affirmative 
action  to  ensiue  that  applicants  are 
employed,  and  that  employees  are  treated 
during  employment  without  regard  to  their 
race,  color,  religion,  sex,  or  national  origin. 
This  shall  include,  but  not  be  limited  to,  (a) 
employment,  (b)  upgrading,  (c)  demotion,  (d) 
transfer,  (e)  recruitment  or  recruitment 
advertising,  (f)  layoff  or  termination,  (g)  rates 
of  pay  or  other  forms  of  compensation,  and 
(h)  selection  for  training,  including 
apprenticeship. 

3.  The  (Contractor  shall  post  in  conspicuous 
places  available  to  employees  and  applicants 
for  employment  the  notices  to  be  provided  by 
the  (Contracting  Officer  that  explain  this 
clause. 

4.  The  (Contractor  shall,  in  all  solicitations 
or  advertisements  for  employees  placed  by  or 
on  behalf  of  the  (Contractor,  state  that  all 
qualified  applicants  will  receive 
consideration  for  employment  without  regard 
to  race,  color,  religion,  sex,  or  national  origin. 

5.  The  (Contractor  shall  send  to  each  labor 
union  or  representative  of  workers  with 
which  it  has  a  collective  bargaining 


agreement  or  other  contract  or  understanding 
the  notice  to  be  provided  by  the  Contracting 
Officer,  advising  the  labOT  imion  or  workers’ 
representative  of  the  (Contractor’s 
commitments  under  this  clause,  and  post 
copies  of  the  notice  in  conspicuous  places 
available  to  employees  and  applicants  for 
employment. 

6.  The  (Contractor  shall  comply  with 
Executive  Order  11246,  as  amended,  and  the 
rules,  regulations,  and  orders  of  the  Secretary 
of  Labor. 

7.  The  (Contractor  shall  furnish  to  the 
contracting  agency  all  information  required 
by  Executive  Order  11246,  as  amended,  and 
by  the  rules,  regulations,  and  orders  of  the 
Secretary  of  Labor.  Standard  Form  100  (EEO- 
1),  or  any  successor  form,  is  the  prescribed 
form  to  be  filed  within  30  days  following  the 
award,  unless  filed  within  12  months 
preceding  the  date  of  award. 

8.  The  (Contractor  shall  permit  access  to  its 
books,  records,  and  accounts  by  the 
contracting  agency  or  the  Office  of  Federal 
(Contract  (Compliance  Programs  (OFCXGP)  for 
the  purposes  of  investigation  to  ascertain  the 
(Contractor’s  compliance  with  the  applicable 
rules,  regulations,  and  orders. 

9.  If  the  OF(GCP  determines  that  the 
(Contractor  is  not  in  compliance  with  this 
clause  or  any  rule,  regulation,  or  order  of  the 
Secretary  of  Labor,  the  contract  may  be 
canceled,  terminated,  or  suspended  in  whole 
or  in  part,  and  the  (Contractor  may  be 
declared  ineligible  for  further  (Government 
contracts,  under  the  procedures  authorized  in 
Executive  Order  11246,  as  amended.  In 
addition,  sanctions  may  be  imposed  and 
remedies  invoked  against  the  (Contractor  as 
provided  in  Executive  Order  11246,  as 
amended,  the  rules,  regulations,  and  orders 
of  the  Secretary  of  Labor,  or  as  otherwise 
provided  by  law. 

10.  The  ^ntractor  shall  include  the  terms 
and  conditions  of  subparagraph  1  through  9 
of  this  clause  in  every  subcontract  or 
purchase  order  that  is  not  exempted  by  the 
rules,  regulations,  or  orders  of  the  Secretary 
of  Labor  issued  imder  Executive  Order 
11246,  as  amended,  so  that  these  terms  and 
conditions  will  be  binding  upon  each 
subcontractor  or  vendor. 

11.  The  (Contractor  shall  take  such  action 
with  respect  to  any  subcontract  or  purchase 
order  as  the  contracting  agency  may  direct  as 
means  of  enforcing  these  terms  and 
conditions,  including  sanctions  for  non- 
compliance;  provided,  that  if  the  (Contractor 
becomes  involved  in,  or  is  threatened  with, 
litigation  with  a  subcontractor  or  vendor  as 

a  result  of  direction,  the  (Contractor  may 
request  the  United  States  to  enter  into  the 
litigation  to  protect  the  interests  of  the 
United  States. 

XI.  Patent  Rights 

1.  For  any  contract  resulting  from  this 
solicitation  awarded  to  other  than  a  small 
business  firm  or  nonprofit  organization,  the 
clause  at  NFS  1852.227-70,  “New 
Technology,”  shall  apply.  Such  contractors 
may,  in  advance  of  contract,  request  waiver 
of  rights  as  set  forth  in  the  provision  at  NFS 
1852.227-71,  “Requests  for  Waiver  of  Rights 
to  Inventions.” 

2.  For  any  contract  resulting  from  this 
solicitation  awarded  to  a  small  business  firm 


or  nonprofit  organization,  the  clause  at  FAR 
52.227-11,  “Patent  Rights — ^Retention  by  the 
(Contractor  (Short  Form)”  (as  modified  hy 
NFS  1852.227-11),  shall  apply. 

Appendix  C:  Guidelines  for  Proposal 
Preparation 

The  following  guidelines  apply  to  the 
preparation  of  proposals  in  response  to  an 
AO.  The  material  is  a  guide  for  the  proposer 
and  not  intended  to  he  encompassing  or 
directly  applicable  to  the  various  types  of 
proposals  which  can  be  submitted.  The 
proposer  should  provide  information  relative 
to  those  items  applicable  or  as  required  by 
the  AO. 

l.  Cover  Letter 

A  letter  or  cover  page  should  be  forwarded 
with  the  proposal  signed  by  the  investigator 
and  an  official  by  title  of  the  investigator’s 
organization  who  is  authorized  to  commit  the 
organization  responsible  for  the  proposal. 

n.  Table  of  Contents 

The  proposal  should  contain  a  table  of 
contents. 

m.  Identifying  Information 

The  proposal  should  contain  a  short 
descriptive  title  for  the  investigation,  the 
names  of  all  investigators,  the  name  of  the 
organization  or  institution  and  the  full  name, 
address,  and  telephone  number  of  the 
Principal  Investigator. 

SECTION  J—INVES  TIG  A  TION  AND 
TECHNICAL  PLAN 

1.  Investigation  and  Technical  Plan 

The  investigation  and  technical  plan 

generally  will  contain  the  following: 

a.  Summary.  A  concise  statement  about  the 
investigation,  its  conduct,  and  the 
anticipated  results. 

b.  Objective  and  Significant  Aspects.  A 
brief  definition  of  the  objectives,  their  value, 
and  their  relationships  to  past,  current,  and 
future  efiort.  The  history  and  basis  for  the 
proposal  and  a  demonstration  of  the  need  for 
such  an  investigation.  A  statement  of  present 
development  in  the  discipline  field. 

c.  Investigation  Approach 

(1)  Fully  describe  the  concept  of  the 
investigation. 

(2)  Detail  the  method  and  procedures  for 
carrying  out  the  investigation. 

2.  Instrumentation 

This  section  should  describe  all 
information  necessary  to  plan  for  experiment 
development,  integration,  ground  operations, 
and  flight  operations.  This  section  must  be 
complete  in  itself  without  need  to  request 
additional  data.  Failure  to  furnish  complete 
data  may  preclude  evaluation  of  the 
proposal. 

a.  Instrument  Description — ^This  section 
should  fully  describe  the  instrumentation 
and  indicate  items  which  are  proposed  to  be 
developed  as  well  as  any  existing 
instrumentation.  Performance  characteristics 
should  be  related  to  the  experiment 
objectives  as  stated  in  the  proposal. 

b.  Instrument  Integration — ^This  section 
should  describe  all  parameters  of  the 
instrument  pertinent  to  the  accommodation 
of  the  instrument  in  the  spacecraft,  Spacelab, 
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Shuttle  Orbiter,  Space  Station,  etc.  These 
include,  hut  are  not  limited  to,  volumetric 
envelope;  \veight;  power  requirements; 
thermal  requirements;  telemetry  requirement; 
sensitivity  to  or  generation  of  contamination 
(e.g.,  EMI  gaseous  effluent);  data  processing 
requirements. 

c.  Ground  Operations — ^This  section  should 
identify  requirements  for  pre-launch  or  post¬ 
launch  ground  operations  support. 

d.  Fl^t  Operations — ^This  section  should 
identify  any  requirements  for  flight 
operations  support  including  mission 
planning.  Operational  constraints,  viewing 
requirements,  and  pointing  requirements 
should  also  he  identihed.  Details  of 
communications  needs,  tracking  needs,  and 
special  techniques,  such  as  extravehicular 
activity  or  restrictions  in  the  use  of  control 
thrusters  at  stated  times  should  he 
delineated.  Special  communications  facilities 
that  are  needed  must  he  described.  Any 
special  orbital  requirements,  such  as  time  of 
month,  of  day,  phase  of  moon,  and  lighting 
conditions  are  to  be  given  in  detail.  Describe 
real-time  ground  support  requirements  and 
indicate  any  special  equipment  or  skills 
required  of  ground  personnel. 

3.  Data  Reduction  and  Analysis 

A  discussion  of  the  data  reduction  and 
analysis  plan  including  the  method  and 
format.  A  section  of  the  plan  should  include 
a  schedule  for  the  submission  of  reduced 
data  to  the  receiving  point.  In  the  case  of 
Space  Science  programs,  the  National  Space 
Science  Data  Center,  Greenbelt,  MD,  will  be 
the  repository  for  such  data  and  the 
Department  of  the  Interior,  Sioux  Falls,  SD, 
for  earth  observations  data. 

4.  Orbiter  Crew  and/or  Payload  Specialist 
Training  Requirement 

A  description  of  the  tasks  required  of  each 
crew  member  (Commander,  Pilot,  Mission 
Specialist)  or  payload  specialist  should  be 
provided,  including  the  task  duration  and 
equipment  involved.  Indicate  special  training 
necessary  to  provide  the  crew  members  or 
payload  specialist(s)  with  the  capability  for 
performing  the  aforementioned  tasks. 

SECTION  n— MANAGEMENT  PLAN  AND 
COST  PLAN 
A.  Management  Plan 

The  management  plan  should  siumnarize 
the  management  approach  and  the  facilities 
and  equipment  required.  Additional 
guidelines  applicable  to  non-U.S.  proposers 
are  contained  herein: 

1.  Management 

a.  The  management  plan  sets  forth  the 
approach  for  managing  the  work,  the 
recognition  of  essential  management 
functions,  and  the  overall  integration  of  these 
functions. 

b.  The  management  plan  gives  insight  into 
the  organization  proposed  for  the  work, 
including  the  internal  operations  and  lines  of 
authority  with  delegations,  together  with 
internal  interfaces  and  relationships  with  the 
NASA  major  subcontractors  and  associated 
investigators.  Likewise,  the  management  plan 
usually  reflects  various  schedules  necessary 
for  the  logical  and  timely  pursuit  of  the  work 
accompanied  by  a  description  of  the 


investigator’s  work  plan  and  the 
responsibilities  of  the  co-investigators. 

c.  The  plan  should  describe  the  proposed 
method  of  instrument  acquisition.  It  should 
include  the  following,  as  applicable. 

(1)  Rationale  for  the  investigator  to  obtain 
the  instrument  through  or  by  the 
investigator’s  institution. 

(2)  Method  and  basis  for  the  selection  of 
the  instrument  fabricator. 

(3)  Unique  capabilities  of  the  instnunent 
fabricator  that  are  not  available  from  any 
other  source. 

(4)  Characteristics  of  the  proposed 
fabricator’s  instnunent  that  m^e  it  an 
inseparable  part  of  the  investigation. 

(5)  Availability  of  personnel  to  administer 
the  instrument  contract  and  technically 
monitor  the  fabrication. 

(6)  Status  of  development  of  the 
instrument. 

(7)  Method  by  which  the  investigator 
proposes  to: 

(a)  Prepare  instrument  specifications. 

(b)  Review  development  progress. 

(c)  Review  design  and  fabrication  changes. 

(d)  Participate  in  testing  program. 

(e)  Participate  in  final  checkout  and 
calibration. 

(f)  Provide  for  integration  of  instrument. 

(g)  Support  the  fli^t  operations. 

(h)  Coordinate  with  co-investigators,  other 
related  investigations,  and  the  payload 
integrator. 

(i)  Assure  safety,  reliability,  and  quality. 

(j)  Provide  required  support  for  Payload 
Specialist(s),  if  applicable. 

(8)  Planned  participation  by  small  and/or 
minority  business  in  any  subcontracting  for 
instrument  fabrication  or  investigative 
support  functions. 

2.  Facilities  and  Equipment 

All  major  facilities,  laboratory  equipment, 
and  ground-support  equipment  (GSE) 
(including  those  of  the  investigator’s 
proposed  contractors  and  those  of  NASA  and 
other  U.S.  Government  agencies)  essential  to 
the  experiment  in  terms  of  its  system  and 
subsystems  are  to  be  indicated, 
distinguishing  insofar  as  possible  between 
those  already  in  existence  and  those  that  will 
be  developed  in  order  to  execute  the 
investigation.  The  outline  of  new  facilities 
and  equipment  should  also  indicate  the  lead 
time  involved  and  the  planned  schedule  for 
construction,  modification,  and/or 
acquisition  of  the  facilities. 

3.  Additional  Guidelines  Applicable  to  Non- 
U.S  Proposers  Only 

The  following  guidelines  are  established 
for  foreign  responses  to  NASA’s  AO.  Unless 
otherwise  indicated  in  a  specific 
announcement,  these  guidelines  indicate  the 
appropriate  measures  to  be  taken  by  foreign 
proposers,  prospective  foreign  sponsoring 
agencies,  and  NASA  leading  to  the  selection 
of  a  proposal  and  execution  of  apprcqiriate 
arrangements.  They  include  the  following: 

a.  Where  a  “Notice  of  Intent’’  to  propose 
is  requested,  prospective  foreign  proposers 
should  write  directly  to  the  NASA  official 
designated  in  the  AO  and  send  a  copy  of  this 
letter  to  the  International  Relations  Division, 
Office  of  External  Relations,  Code  IR,  NASA, 
Washington,  DC  20546,  U.S.A. 


b.  Unless  otherwise  indicated  in  the  AO, 
proposals  will  be  submitted  in  accordance 
with  this  Appendix  excluding  cost  plans. 
Proposals  should  be  typewritten  and  written 
in  English. 

c.  Persons  planning  to  submit  a  proposal 
should  arrange  with  an  appropriate  foreign 
governmental  agency  for  a  review  and 
endorsement  of  the  proposed  activity.  Such 
endorsement  by  a  foreign  organization 
indicates  that  the  proposal  merits  careful 
consideration  by  NASA  and  that,  if  the 
proposal  is  selected,  sufficient  funds  will  be 
available  to  undertake  the  activity 
envisioned. 

d.  Proposals  including  the  requested 
number  of  copies  and  letters  of  endorsement 
from  the  foreign  governmental  agency  must 
be  forwarded  to  NASA  in  time  to  arrive 
before  the  deadline  established  for  each  AO. 
These  documents  should  be  sent  to: 

National  Aeronautics  and  Space 

.  Administration 
International  Relations  Division 
Code IR 

Office  of  External  Relations 
Washington,  DC  20546 
U.S.A. 

e.  Those  proposals  received  after  the 
closing  date  will  be  treated  in  accordance 
with  NASA’s  provisions  for  late  proposals. 
Sponsoring  foreign  government  agencies 
may,  in  exceptional  situations,  forward  a 
proposal  directly  to  the  above  address  if 
review  and  endorsement  is  not  possible 
before  the  announced  closing  date.  In  such 
cases,  NASA  should  be  advised  when  a 
decision  on  endorsement  can  be  expected. 

f.  Shortly  after  the  deadline  for  each  AO, 
NASA’s  International  Relations  Division  will 
advise  the  appropriate  sponsoring  agency 
which  proposals  have  been  received  and 
when  the  selection  process  should  be 
completed.  A  copy  of  this  acknowledgement 
will  be  provided  to  each  proposer. 

g.  Successful  and  unsuccessful  proposers 
will  be  contacted  directly  by  the  NASA 
Program  Office  coordinating  the  AO.  Copies 
of  these  letters  will  be  sent  to  the  sponsoring 
Government  agency. 

h.  NASA’s  International  Relations  Division 
will  then  begin  making  the  arrangements  to 
provide  for  the  selectee’s  participation  in  the 
appropriate  NASA  program.  Depending  on 
the  nature  and  extent  of  the  proposed 
cooperation,  these  arrangements  may  entail: 

(1)  A  letter  of  notification  by  NASA. 

(2)  An  exchange  of  letters  between  NASA 
and  the  sponsoring  foreign  governmental 
agency. 

(3)  An  agreement  or  Memorandum  of 
Understanding  between  NASA  and  the 
sponsoring  foreign  governmental  agency. 

B.  Cost  Plan  (U.S.  Investigations  Only) 

The  cost  plan  should  siunmarize  the  total 
investigation  cost  by  major  categories  of  cost 
as  well  as  by  function. 

1.  The  categories  of  cost  should  include  the 
following: 

a.  Direct  Labor — List  by  labor  category, 
with  labor  hours  and  rates  for  each.  Provide 
actual  salaries  of  all  personnel  and  the 
percentage  of  time  each  individual  will 
devote  to  the  effort. 

b.  Overhead — Include  indirect  costs,  which 
because  of  its  incvuxence  for  common  or  joint 
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objectives,  is  not  readily  subject  to  treatment 
as  a  direct  cost.  Usually  this  is  in  the  form 
of  a  percentage  of  the  direct  labor  costs. 

c.  Materials — ^This  should  give  the  total 
cost  of  the  bill  of  materials  including 
estimated  cost  of  each  major  item.  Include 
lead  time  of  critical  items. 

d.  Subcontracts — List  those  over  $25,000, 
specify  the  vendor  and  the  basis  for 
estimated  costs.  Include  any  baseline  or 
supporting  studies. 

e.  Special  Equipment — Include  a  list  of 
special  equipment  with  lead  and/or 
development  time. 

f.  Travel — List  estimated  number  of  trips, 
destinations,  duration,  purpose,  number  of 
travelers,  and  anticipated  dates. 

g.  Other  Costs — Costs  not  covered 
elsewhere. 

h.  General  and  Administrative  Expense — 
This  includes  the  expenses  of  the 
institution’s  general  and  executive  offices 
and  other  miscellaneous  expenses  related  to 
the  overall  business. 

i.  Fee  (if  applicable). 

2.  Separate  schedules,  in  the  above  format, 
should  be  attached  to  show  total  cost 
allocable  to  the  following: 

a.  Principal  Investigator  and  other 
Investigators’  costs. 

b.  Instrument  costs. 

c.  Integration  costs. 

d.  Data  reduction  and  analysis  including 
the  amount  and  cost  of  computer  time. 

3.  If  the  effort  is  sufficiently  known  and 
dehned.  a  funding  obligation  plan  should 
provide  the  proposed  binding  requirements 
of  the  investigations  by  quarter  and/or 
annum  keyed  to  the  work  schedule. 

Appendix  D:  Glossary  of  Terms  and 
Abbreviations  Associated  with 
Investigations 

Advisory  Committee  Subcommittee — Any 
committee,  board,  commission,  council, 
conference,  panel,  task  force;  or  other  similar 
group,  or  any  subcommittee  or  other 
sub^oup  thereof,  that  is  not  wholly 
composed  of  full-time  Federal  Government 
employees,  and  that  is  established  or  utilized 
by  NASA  in  the  interest  of  obtaining  advice 
or  recommendations. 

Announcement  of  Opportunity  (AO) — ^A 
document  used  to  announce  opporhanities  to 
participate  in  NASA  programs.  AOs  are 
published  in  accordance  with  this  Handbook. 

AO  Process — A  term  used  to  describe  the 
program  planning  and  procurement 
procedure  used  to  acquire  investigative 
effort,  initiated  by  an  AO. 

Categorization — ^The  process  whereby 
proposed  investigations  are  classibed  into 
four  categories:  synopsized  here  as  Category 
I — recommended  for  immediate  acceptance; 
Category  II — recommended  for  acceptance 
but  at  a  lower  priority  than  Category  I 
proposals;  Category  III — sound  investigations 
requiring  further  development;  Category  IV — 
rejected. 

Co-Investigator  (Co-I) — Associate  of  a 
Principal  Investigator,  responsible  to  the 
Principal  Investigator  for  discrete  portions  or 
tasks  of  the  investigation.  A  NASA  employee 
can  participate  as  a  Co-I  on  an  investigation 
proposed  by  a  private  organization. 

Data  Users — Participants  in  NASA 
programs,  selected  to  perform  investigations 


utilizing  data  from  NASA  payloads  or 
facilities. 

Experiments — ^Activities  or  effort  aimed  at 
the  generation  of  data.  NASA-sponsored 
experiments  generally  concern  generation  of 
data  obtained  through  measurement  of 
aeronautical  and  space  phenomena  or  use  of 
space  to  observe  earth  phenomena. 

Federal  Acquisition  Regulation  (FAR) — 

The  regulations  governing  the  conduct  of 
procurement. 

Flight — ^That  portion  of  the  mission 
encompassing  the  period  from  launch  to 
landing  or  launch  to  termination  of  the  active 
life  of  spacecraft.  The  term  shuttle  “flight” 
means  a  single  shuttle  round  trip — its  launch, 
orbital  activity,  and  return;  one  flight  might 
deliver  more  than  one  payload.  More  than 
one  flight  might  be  required  to  accomplish 
one  mission. 

Flight  Investigation — Investigation 
conducted  utilizing  aeronautical  or  space 
instrumentation. 

Flight  Opportunity — A  flight  mission 
designed  to  accommodate  one  or  more 
experiments  or  investigations. 

Guest  Investigators — ^Investigators  selected 
to  conduct  observations  and  obtain  data 
within  the  capability  of  a  NASA  mission, 
which  are  additional  to  the  mission’s  primary 
objectives.  Sometimes  referred  to  as  Guest 
Observers. 

Investigation — Used  interchangeably  with 
“Experiments.” 

Investigation  Team — ^A  group  of 
investigators  collaborating  on  a  single 
investigation. 

Investigator — ^A  participant  in  an 
investigation.  May  refer  to  the  Principal 
Investigator,  Co-Investigator,  or  member  of  an 
investigation  team. 

Mission — The  performance  of  a  coherent 
set  of  investigations  or  operations  in  space  to 
achieve  program  goals.  (Example:  Measure 
detailed  structure  of  Sun’s  chromosphere; 
survey  mineral  resources  of  North  America.) 

NASA  FAR  Supplement  (NFS) — 
Procurement  regulations  promulgated  by 
NASA  in  addition  to  the  FAR. 

NHB— NASA  Handbook. 

NMI — ^NASA  Management  Instruction. 
Notice  of  Intent — A  notice  or  letter 
submitted  by  a  potential  investigator 
indicating  the  intent  to  submit  a  proposal  in 
response  to  an  AO. 

Payload — A  specific  complement  of 
instruments,  space  equipment,  and  support 
hardware  carried  to  space  to  accomplish  a 
mission  or  discrete  activity  in  space. 

Peer  Group — A  gathering  of  experts  in 
related  disciplinary  areas  convened  as  a 
subcommittee  of  the  Program  Office  Steering 
Committee  to  review  proposals  for  flight 
investigations. 

Peer  Review — ^The  process  of  proposal 
review  utilizing  a  group  of  peers  in 
accordance  wiffi  the  categorization  criteria  as 
outlined  in  this  Handbook. 

Principal  Investigator  (PI) — A  person  who 
conceives  an  investigation  and  is  responsible 
for  carrying  it  out  and  reporting  its  results. 

A  NASA  employee  can  participate  as  a  PI 
only  on  a  government-proposed 
investigation. 

Program — An  activity  involving  human 
resources,  materials,  funding,  and  scheduling 
necessary  to  achieve  desired  goals. 


Project — Within  a  program,  an  undertaking 
with  a  scheduled  beginning  and  ending, 
which  normally  involves  the  design, 
construction,  and  operation  of  one  or  more 
aeronautical  or  space  vehicles  and  necessary 
ground  support  in  order  to  accomplish  a 
scientific  or  technical  objective. 

Project  Office — An  office  generally 
established  at  a  NASA  field  installation  to 
manage  a  project. 

Selection  Official — ^The  NASA  official 
designated  to  determine  the  source  for  award 
of  a  contract  or  grant. 

Space  Facility — ^An  instrument  or  series  of 
instruments  in  space  provided  by  NASA  to 
satisfy  a  general  objective  or  need. 

Steering  Committee — A  standing  NASA 
sponsored  committee  providing  advice  to  the 
Program  Associate  Administrators  and 
providing  procedural  review  over  the 
investigation  selection  process.  Composed 
wholly  of  full-time  Federal  Government 
employees. 

Study  Office — An  office  established  at  a 
NASA  held  installation  to  manage  a  potential 
undertaking  which  has  not  yet  developed 
into  project  status. 

Subcommittee — An  arm  of  the  Program 
Office  Steering  Committee  consisting  of 
experts  in  relevant  disciplines  to  review  and 
categorize  proposals  for  investigations 
submitted  in  response  to  an  AO. 

Supporting  Research  and  Technology 
(SR&T) — The  programs  devoted  to  the 
conduct  of  research  and  development 
necessary  to  support  and  sustain  NASA 
programs. 

Team — ^A  group  of  investigators 
responsible  for  carrying  out  and  reporting  the 
results  of  an  investigation  or  group  of 
investigations. 

Team  Leader — ^The  person  appointed  to 
manage  and  be  the  point  of  contact  for  the 
team  and  who  is  responsible  for  assigning 
respective  roles  and  privileges  to  the  team 
members  and  reporting  the  results  of  the 
investigation. 

Team  Member — A  person  appointed  to  a 
team  who  is  an  associate  of  the  other 
members  of  the  team  and  is  responsible  to 
the  team  leader  for  assigned  tasks  or  portions 
of  the  investigation. 

1870.202  [Amended] 

187.  In  section  1870.202,  paragraph 
(b)  is  revised  to  read  as  follows: 

1870.202  System  Content 

(a)  *  *  * 

(b)  The  system  contains  instructions 
for  proposers.  These  Instructions  shall 
be  included  in  the  NRA,  a  form  of  broad 
agency  aimouncement  authorized  at 
1835.016. 

188.  Section  1870.203  and  Appendix 
I  are  revised  to  read  as  follows: 

1870.203  Instructions  for  Responding  to 
NRAs. 

(a)  The  “Instructions  for  Responding 
to  NASA  Research  Announcements” 
dociunent  (prescribed  in  1835.016- 
70(c)(4))  is  set  forth  as  Appendix  I  to 
this  section. 
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(b)  This  Appendix  may  be  reproduced 
locally  as  part  of  the  NRA  provided: 

(1)  The  issuing  office  shall  verify  that 
the  current  version  of  Appendix  I  is 
used. 

(2)  The  text  shall  be  reproduced 
verbatim;  however,  the  issuing  office 
may  remove  the  NFS  page  headers  and 
add  the  NRA  number.  Any  other  change 
shall  be  treated  as  a  deviation  in 
accordance  with  1801.400. 

Appendix  I  to  1870.203 — Instructions  for 
Rosponding  to  NASA  Research 
Announcements  Instructions  for  Responding 
to  Nasa  Research  Announcements 
(June  1995) 

1.  Foreword 

a.  These  instructions  apply  to  “NASA 
Research  Announcements.”  The  “NASA 
Research  Announcement  (NRA)”  permits 
competitive  selection  of  research  projects  in 
accordance  with  statute  while  preserving  the 
traditional  concepts  and  understandings 
associated  with  NASA  sponsorship  of 
research. 

b.  These  instructions  are  Appendix  1  to 
1870.203  of  the  NASA  Federal  Acquisition 
Regulation  Supplement. 

2.  Policy 

a.  Proposals  received  in  response  to  an 
NRA  will  be  used  only  for  evaluation 
purposes.  NASA  does  not  allow  a  proposal, 
the  contents  of  which  are  not  available 
without  restriction  from  another  source,  or 
any  unique  ideas  submitted  in  response  to  an 
NRA  to  be  used  as  the  basis  of  a  solicitation 
or  in  negotiation  with  other  organizations, 
nor  is  a  pre-award  synopsis  published  for 
individual  proposals. 

b.  A  solicited  proposal  that  results  in  a 
NASA  award  becomes  part  of  the  record  of 
that  transaction  and  may  be  available  to  the 
public  on  specific  request;  however, 
information  or  material  that  NASA  and  the 
awardee  mutually  agree  to  be  of  a  privileged 
nature  will  be  held  in  confidence  to  the 
extent  permitted  by  law,  including  the 
Freedom  of  Information  Act. 

3.  Purpose 

These  instructions  supplement  documents 
identified  as  “NASA  Research 
Announcements.”  The  NRAs  contain 
programmatic  information  and  certain 
requirements  which  apply  only  to  proposals 
prepared  in  response  to  that  particular 
annoimcement.  These  instructions  contain 
the  general  proposal  preparation  information 
which  applies  to  responses  to  all  NRAs. 

4.  Relationship  to  Award 

a.  A  contract,  grant,  cooperative  agreement, 
or  other  agreement  may  be  used  to 
accomplish  an  effort  funded  in  response  to 
an  NRA.  NASA  will  determine  the 
appropriate  instrument. 

b.  Grants  are  generally  used  to  fund  basic 
research  in  educational  and  nonprofit 
institutions,  while  research  in  other  private 
sector  organizations  is  accomplished  imder 
contract.  Contracts  resulting  ^m  NRAs  are 
subject  to  the  Federal  Acquisition  Regulation 
and  the  NASA  FAR  Supplement  (NHB 


5100.4).  Any  resultant  grants  or  cooperative 
agreements  will  be  awarded  and 
administered  in  accordance  with  the  NASA 
Grant  and  Cooperative  Agreement  Handbook 
(NHB  5800.1). 

5.  Conformance  to  Guidance 

a.  NASA  does  not  have  mandatory  fr)rms 
or  formats  for  responses  to  NRAs;  however, 
it  is  requested  that  proposals  conform  to  the 
guidelines  in  these  instructions.  NASA  may 
accept  proposals  without  discussion;  hence, 
proposals  should  initially  be  as  complete  as 
possible  and  be  submitted  on  the  proposers’ 
most  favorable  terms. 

b.  To  be  considered  responsive,  a 
submission  must,  at  a  minimum,  present  a 
specific  project  within  the  areas  delineated 
by  the  NRA;  contain  sufficient  technical  and 
cost  information  to  permit  a  meaningful 
evaluation;  be  signed  by  an  official 
authorized  to  legally  bind  the  submitting 
organization;  not  merely  offer  to  perform 
standard  services  or  to  just  provide  computer 
facilities  or  services;  and  not  significantly 
duplicate  a  more  specific  cmrent  or  pending 
NASA  solicitation. 

6.  NRA-Specific  Items 

Several  proposal  submission  items  appear 
in  the  NRA  itself:  the  unique  NRA  identifier; 
when  to  submit  proposals;  where  to  send 
proposals;  munl^r  of  copies  required;  and 
sources  for  more  information.  Items  included 
in  these  instructions  may  be  supplemented 
by  the  NRA. 

7.  Proposal  Contents 

a.  The  following  information  is  needed  to 
permit  consideration  in  an  objective  maimer. 
NRAs  will  generally  specify  topics  for  which 
additional  information  or  greater  detail  is 
desirable.  Each  proposal  copy  shall  contain 
all  submitted  material,  including  a  copy  of 
the  transmittal  letter  if  it  contains  substantive 
information. 

b.  Transmittal  Letter  or  Prefatory  Material. 

(1)  The  legal  name  and  address  of  the 
organization  and  specific  division  or  campus 
identification  if  part  of  a  larger  organization; 

(2)  A  brief,  scientifically  valid  project  title 
intelligible  to  a  scientifically  literate  reader 
and  suitable  for  use  in  the  public  press; 

(3)  Type  of  organization:  e.g.,  profit, 
nonprofit,  educational,  small  business, 
minority,  women-owned,  etc.; 

(4)  Name  and  telephone  munber  of  the 
principal  investigator  and  business  personnel 
who  may  be  contacted  during  evaluation  or 
negotiation; 

(5)  Identification  of  other  organizations 
that  are  currently  evaluating  a  proposal  for 
the  same  efforts; 

(6)  Identification  of  the  NRA,  by  number 
and  title,  to  which  the  proposal  is 
responding; 

(7)  Dollar  amount  requested,  desired 
starting  date,  and  duration  of  project; 

(8)  Date  of  submission;  and 

(9)  Signature  of  a  responsible  official  or 
authorized  representative  of  the  organization, 
or  any  other  person  authorized  to  legally 
bind  the  organization  (unless  the  signature 
appears  on  the  proposal  itself). 

c.  Restriction  on  Use  and  Disclosure  of 
Proposal  Information.  Information  contained 
in  proposals  is  used  for  evaluation  purposes 


only.  Offerors  or  quoters  should,  in  order  to 
maximize  protection  of  trade  secrets  or  other 
information  that  is  confidential  or  privileged, 
place  the  following  notice  on  the  title  page 
of  the  proposal  and  specify  the  information 
subject  to  the  notice  by  inserting  appropriate 
identification,  such  as  page  numbers,  in  the 
notice.  In  any  event,  information  contained 
in  proposals  will  be  protected  to  the  extent 
permitted  by  law,  but  NASA  assumes  no 
liability  for  use  and  disclosure  of  information 
not  made  subject  to  the  notice. 

Notice 

Restriction  on  Use  and  Disclosure  of  Proposal 
Information. 

The  information  (data)  contained  in  [insert 
page  numbers  or  other  identification}  of  this 
proposal  constitutes  a  trade  secret  and/or 
information  that  is  commercial  or  financial 
and  confidential  or  privileged.  It  is  furnished 
to  the  Government  in  confidence  with  the 
understanding  that  it  will  not,  without 
permission  of  the  offeror,  be  used  or 
disclosed  other  than  for  evaluation  purposes; 
provided,  however,  that  in  the  event  a 
contract  (or  other  agreement)  is  awarded  on 
the  basis  of  this  proposal  the  Government 
shall  have  the  right  to  use  and  disclose  this 
information  (data)  to  the  extent  provided  in 
the  contract  (or  other  agreement).  This 
restriction  does  not  limit  the  Government’s 
right  to  use  or  disclose  this  information  (data) 
if  obtained  from  another  source  without 
restriction. 

d.  Abstract.  Include  a  concise  (200-300 
word  if  not  otherwise  specified  in  the  NRA) 
abstract  describing  the  objective  and  the 
method  of  approach. 

e.  Project  Description.  (1)  The  main  body 
of  the  proposal  shall  be  a  detailed  statement 
of  the  work  to  be  undertaken  and  should 
include  objectives  and  expected  significance; 
relation  to  the  present  state  of  knowledge; 
and  relation  to  previous  work  done  on  the 
project  and  to  related  work  in  progress 
elsewhere.  The  statement  $hould  outline  the 
plan  of  work,  including  the  broad  design  of 
experiments  to  be  undertaken  and  a 
description  of  experimental  methods  and 
procedures.  The  project  description  should 
address  the  evaluation  factors  in  these 
instructions  and  any  specific  factors  in  the 
NRA.  Any  substantial  collaboration  with 
individuals  not  referred  to  in  the  budget  or 
use  of  consultants  should  be  described. 
Subcontracting  significant  portions  of  a 
research  project  is  discouraged. 

(2)  When  it  is  expected  that  the  effort  will 
require  more  than  one  year,  the  proposal 
should  cover  the  complete  project  to  the 
extent  that  it  can  be  reasonably  anticipated. 
Principal  emphasis  should  be  on  the  first 
year  of  work,  and  the  description  should 
distinguish  clearly  between  the  first  year’s 
work  and  work  planned  for  subsequent  years. 

f.  Management  Approach.  For  large  or 
complex  efforts  involving  interactions  among 
numerous  individuals  or  other  organizations, 
plans  for  distribution  of  responsibilities  and 
arrangements  for  ensuring  a  coordinated 
effort  should  be  described.  Intensive  working 
relations  with  NASA  field  centers  that  are 
not  logical  inclusions  elsewhere  in  the 
proposal  should  be  described. 
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g.  Personnel.  The  principal  investigator  is 
responsible  for  supervision  of  the  work  and 
participates  in  the  conduct  of  the  research 
regardless  of  whether  or  not  compensated 
under  the  award.  A  short  biographical  sketch 
of  the  principal  investigator,  a  list  of 
principal  publications  and  any  exceptional 
qualifications  should  be  included.  Omit 
social  security  number  and  other  personal 
items  which  do  not  merit  consideration  in 
evaluation  of  the  proposal.  Give  similar 
biographical  information  on  other  senior 
professional  personnel  who  will  be  directly 
associated  with  the  project.  Give  the  names 
and  titles  of  any  other  scientists  and 
technical  personnel  associated  substantially 
with  the  project  in  an  advisory  capacity. 
Universities  should  list  the  approximate 
number  of  students  or  other  assistants, 
together  with  information  as  to  their  level  of 
academic  attainment.  Any  special  industry- 
university  cooperative  arrangements  should 
be  described. 

h.  Facilities  and  Equipment.  (1)  Describe 
available  facilities  and  major  items  of 
equipment  especially  adapted  or  suited  to  the 
proposed  project,  and  any  additional  major 
equipment  that  will  be  required.  Identify  any 
Government-owned  facilities,  industrial 
plant  equipment,  or  special  tooling  that  are 
proposed  for  use. 

(2)  Before  requesting  a  major  item  of 
capital  equipment,  the  proposer  should 
determine  if  sharing  or  loan  of  equipment 
already  within  the  organization  is  a  feasible 
alternative.  Where  such  arrangements  cannot 
be  made,  the  proposal  should  so  state.  The 
need  for  items  that  typically  can  be  used  for 
research  and  non-research  purposes  should 
be  explained. 

i.  Ftoposed  Costs.  (1)  Proposals  should 
contain  cost  and  technical  parts  in  one 
volume:  do  not  use  separate  "conndential” 
salary  pages.  As  applicable,  include  separate 
cost  estimates  for  salaries  and  wages;  fringe 
benefrts;  equipment;  expendable  materials 
and  supplies;  services;  domestic  and  foreign 
travel;  ADP  expenses;  publication  or  page 
charges;  consultants;  subcontracts;  other 
miscellaneous  identifrable  direct  costs;  and 
indirect  costs.  List  salaries  and  wages  in 
appropriate  organizational  categories  (e.g.,. 
principal  investigator,  other  scientific  and 
engineering  professionals,  graduate  students, 
research  assistants,  and  technicians  and  other 
non-professional  personnel).  Estimate  all 
manpower  data  in  terms  of  man-months  or 
fractions  of  full-time. 

(2)  Explanatory  notes  should  accompany 
the  cost  proposal  to  provide  identification 
and  estimated  cost  of  major  capital 
equipment  items  to  be  acquired;  purpose  and 
estimated  number  and  lengths  of  trips 
planned;  basis  for  indirect  cost  computation 
(including  date  of  most  recent  negotiation 
and  cognizant  agency);  and  clarification  of 
other  items  in  the  cost  proposal  that  are  not 
self-evident.  List  estimated  expenses  as 
yearly  requirements  by  major  work  phases. 
(Standard  Form  1411  may  be  used). 

(3)  Allowable  costs  are  governed  by  FAR 
Part  31  and  the  NASA  FAR  Supplement  Part 
1831  (and  OMB  Circulars  A-21  for 
educational  institutions  and  A-122  for 
nonprofit  organizations). 

j.  Security.  Proposals  should  not  contain 
security  classified  material.  If  the  research 


requires  access  to  or  may  generate  security 
classified  information,  the  submitter  will  be 
required  to  comply  with  Government 
secmity  regulations. 

k.  Current  Support.  For  other  current 
projects  being  conducted  by  the  principal 
investigator,  provide  title  of  project, 
sponsoring  agency,  and  ending  date. 

l.  Special  Matters.  (1)  Include  any  required 
statements  of  environmental  impact  of  the 
research,  human  subject  or  animal  care 
provisions,  conflict  of  interest,  or  on  such  t 
other  topics  as  may  be  required  by  the  nature 
of  the  effort  and  current  statutes,  executive 
orders,  or  other  current  Government-wide 
guidelines. 

(2)  Proposers  should  include  a  brief 
description  of  the  organization,  its  facilities, 
and  previous  work  experience  in  the  field  of 
the  proposal.  Identify  the  cognizant 
Government  audit  agency,  inspection  agency, 
and  administrative  contracting  officer,  when 
applicable. 

8.  Renewal  Proposals 

a.  Renewal  proposals  for  existing  awards 
will  be  considered  in  the  same  manner  as 
proposals  for  n^w  endeavors.  A  renewal 
proposal  should  not  repeat  all  of  the 
information  that  was  in  the  original  proposal. 
The  renewal  proposal  should  refer  to  its 
predecessor,  update  the  parts  that  are  no 
longer  current,  and  indicate  what  elements  of 
the  research  are  expected  to  be  covered 
during  the  period  for  which  support  is 
desired.  A  description  of  any  significant 
findings  since  the  most  recent  progress  report 
should  be  included.  The  renewal  proposal 
should  treat,  in  reasonable  detail,  the  plans 
for  the  next  period,  contain  a  cost  estimate, 
and  otherwise  adhere  to  these  instructions. 

b.  NASA  may  renew  an  effort  either 
through  amendment  of  an  existing  contract  or 
by  a  new  award. 

9.  Length 

Unless  otherwise  specified  in  the  NRA, 
effort  should  be  made  to  keep  proposals  as 
brief  as  possible,  concentrating  on 
substantive  material.  Few  proposals  need 
exceed  15-20  pages.  Necessary  detailed 
information,  such  as  reprints,  should  be 
included  as  attachments.  A  complete  set  of 
attachments  is  necessary  for  each  copy  of  the 
proposal.  As  proposals  are  not  returned, 
avoid  use  of  “one-of-a-kind”  attachments: 
their  availability  may  be  mentioned  in  the 
proposal. 

10.  Joint  Proposals 

a.  Where  multiple  organizations  are 
involved,  the  proposal  may  be  submitted  by 
only  one  of  them.  It  should  clearly  describe 
the  role  to  be  played  by  the  other 
organizations  and  indicate  the  legal  and 
managerial  arrangements  contemplated.  In 
other  instances,  simultaneous  submission  of 
related  proposals  from  each  organization 
might  be  appropriate,  in  which  case  parallel 
awards  would  be  made. 

b.  Where  a  project  of  a  cooperative  nature 
with  NASA  is  contemplated,  describe  the 
contributions  expected  from  any 
participating  NASA  investigator  and  agency 
facilities  or  equipment  which  may  be 
required.  The  proposal  must  be  confined 
only  to  that  which  the  proposing 


organization  can  commit  itself.  “Joint” 
proposals  which  specify  the  internal 
arrangements  NASA  will  actually  make  are 
not  acceptable  as  a  means  of  establishing  an 
agency  commitment. 

11.  Late  Proposals 

A  proposal  or  modification  received  after 
the  date  or  dates  specified  in  an  NRA  may 
be  considered  if  the  selecting  official  deems 
it  to  offer  NASA  a  significant  technical 
^advantage  or  cost  reduction. 

12.  Withdrawal 

Proposals  may  be  withdrawn  by  the 
proposer  at  any  time.  Offerors  are  requested 
to  notify  NASA  if  the  proposal  is  funded  by 
another  organization  or  of  other  changed 
circumstances  which  dictate  termination  of 
evaluation. 

13.  Evaluation  Factors 

a.  Unless  otherwise  specified  in  the  NRA, 
the  principal  elements  (of  approximately 
equal  weight)  considered  in  evaluating  a  « 
proposal  are  its  relevance  to  NASA’s 
objectives,  intrinsic  merit,  and  cost. 

h.  Evaluation  of  a  proposal’s  relevance  to 
NASA’s  objectives  includes  the  consideration 
of  the  potential  contribution  of  the  effort  to 
NASA’s  mission. 

c.  Evaluation  of  its  intrinsic  merit  includes 
the  consideration  of  the  following  factors, 
none  of  which  is  more  important  than  any 
other: 

(1)  Overall  scientific  or  technical  merit  of 
the  proposal  or  unique  and  innovative 
methods,  approaches,  or  concepts 
demonstrated  by  the  proposal. 

(2)  Offeror’s  capabilities,  related 
experience,  facilities,  techniques,  or  unique 
combinations  of  these  which  are  integral 
factors  for  achieving  the  proposal  objectives. 

(3)  The  qualifications,  capabilities,  and 
experience  of  the  proposed  principal 
investigator,  team  leader,  or  key  personnel 
critical  in  achieving  the  proposal  objectives. 

(4)  Overall  standing  among  similar 
proposals  and/or  evaluation  against  the  state- 
of-  the-art. 

d.  Evaluation  of  the  cost  of  a  propmsed 
effort  includes  the  realism  and 
reasonableness  of  the  proposed  cost  and 
available  funds. 

14.  Evaluation  Techniques 

Selection  decisions  will  be  made  following 
peer  and/or  scientific  review  of  the 
proposals.  Several  evaluation  techniques  are 
regularly  used  within  NASA.  In  all  cases 
proposals  are  subject  to  scientific  review  by 
discipline  specialists  in  the  area  of  the 
proposal.  Some  proposals  are  reviewed 
entirely  in-house,  others  are  evaluated  by  a 
combination  of  in-house  and  selected 
external  reviewers,  while  yet  others  are 
subject  to  the  full  external  peer  review 
technique  (with  due  regard  for  conflict-of- 
interest  and  protection  of  proposal 
information),  such  as  by  mail  or  through 
assembled  panels.  The  final  decisions  are 
made  by  a  NASA  selecting  official.  A 
proposal  which  is  scientifically  and 
programmatically  meritorious,  but  not 
selected  for  award  during  its  initial  review, 
may  be  included  in  subsequent  reviews 
unless  the  proposer  requests  otherwise. 
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15.  Selection  for  Award 

a.  When  a  proposal  is  not  selected  for 
award,  and  the  proposer  has  indicated  that 
the  proposal  is  not  to  be  held  for  subsequent 
reviews,  the  proposer  will  be  notified.  NASA 
will  explain  generally  why  the  proposal  was 
not  selected.  Proposers  desiring  additional 
information  may  contact  the  selecting  official 
who  will  arrange  a  debriefing. 

b.  When  a  proposal  is  selected  for  award, 
negotiation  and  award  will  be  handled  by  the 
procurement  office  in  the  funding 
installation.  The  proposal  is  used  as  the  basis 
for  negotiation.  The  contracting  officer  may 
request  certain  business  data  and  may 
forward  a  model  contract  and  other 
information  which  will  be  of  use  during  the 
contract  negotiation. 

16.  Cancellation  of  NRA 

NASA  reserves  the  right  to  make  no  awards 
under  this  NRA  and  to  cancel  this  NRA. 
NASA  assumes  no  liability  for  cancelling  the 
NRA  or  for  anyone’s  failure  to  receive  actual 
notice  of  cancellation.  Cancellation  may  be  . 
followed  by  issuance  and  synopsis  of  a 
revised  NRA,  since  amendment  of  an  NRA  is 
normally  not  permitted. 

[FR  Doc.  95-19144  Filed  8-8-95;  8:45  am] 
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This  section  of  tfie  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  ENERGY 

Office  of  Energy  Efficiency  and 
Renewable  Energy 

10  CFR  Part  490 

[Docket  No.  EE-RM-eS-l  1 0A] 

RIN  1904-AA64 

Alternative  Fuel  Transportation 
Program 

AGENCY:  Office  of  Energy  Efficiency  and 
Renewable  Energy,  Department  of 
Energy  (EKDE). 

ACTION:  Correction  to  notice  of  limited 
reopening  of  the  comment  period. 

SUMMARY:  This  document  contains 
corrections  to  the  Notice  of  Limited 
Reopening  of  the  Comment  Period  that 
was  published  Monday,  July  31, 1995, 

60  FR  38974,  FR  Doc.  95-18737.  The 
notice  of  Umited  reopening  of  the 
comment  period  requests  public 
comment  on  possible  options  for 
defining  the  term  “substantial  portion,” 
which  is  used  to  determine  coverage  for 
certain  petroleum  producers  and 
importers,  and  on  possible 
modifications  of  the  proposed  definition 
of  “alternative  fuel”  with  respect  to 
alcohol  fuels  and  biodiesel.  In  addition, 
this  notice  annoimces  DOE’s  receipt  of 
new  information  regarding  autom^ers’ 
alternative  fueled  vehicle  production 
plans  for  the  near  future. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Kenneth  R.  Katz,  Program  Manager, 
Office  of  Energy  Efficiency  and 
Renewable  Energy  (EE-33),  U.S. 
Department  of  Energy,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585,  (202)  586-6116. 

SUPPLEMENTARY  INFORMATION: 

Need  for  Correction 

As  pubhshed,  the  notice  of  limited 
reopening  of  the  comment  period 
contains  errors  in  the  sequence  of  text 
in  Part  II  which  may  be  confusing  and, 
therefore,  are  in  need  of  correction.  The 
substance  of  Part  II  is  unchanged. 


Correction  of  Publication 

Accordingly,  the  publication  on  July 
31, 1995,  of  the  Notice  of  Limited 
Reopening  of  the  Comment  Period, 
which  was  the  subject  of  FR  Doc.  95- 
18737,  is  corrected  by  reprinting  Part  II, 
Definition  of  “Substantial  Portion,” 
begiiming  on  page  38975,  col.  1,  and 
ending  on  page  38976,  col.  2,  in  its 
entirety: 

11.  Definition  of  ‘‘Substantial  Portion” 

Section  501(a)(2)  of  the  Energy  Policy 
Act  of  1992  (the  “Act”)  defines  the  class 
of  alternative  fuel  providers  potentially 
subject  to  the  alternative  fueled  vehicle 
acquisition  requirements  to  include 
persons  who:  (1)  Qualify  as  a  “covered 
person”  under  section  301(5)  of  the  Act, 
42  U.S.C.  13211(5),  and  (2)  produce  or 
import  an  average  of  50,000  barrels  per 
day  or  more  of  petroleum  and  “a 
substantial  portion  of  whose  business  is 
producing  alternative  fuels.”  42  U.S.C. 
13251(a)(2)(C).  Thus,  the  term 
“substantial  portion”  is  a  key  statutory 
determinant  of  whether  a  covered 
person  that  produces  or  imports 
petroleum  is  an  alternative  fuel  provider 
required  by  the  Act  to  acquire 
alternative  fueled  vehicles. 

However,  even  if  an  entity  meets  all 
of  the  qualifications  for  a  section 
501(a)(2)(C)  alternative  fuel  provider, 
including  the  “substantial  portion”  test, 
it  nevertheless  may  be  excepted  from 
the  vehicle  acquisition  requirements 
under  section  501(a)(3)  or  exempted  by 
DOE  imder  section  501(a)(5).  Under 
section  501(a)(3)(A),  the  vehicle 
acquisition  requirements  only  apply  to 
an  affiliate,  division  or  business  unit  of 
a  covered  person  who  is  substantially 
engaged  in  the  alternative  fuels 
business.  See  proposed  §  490.304. 
Moreover,  under  section  501(a)(3)(B), 
the  vehicle  acquisition  requirements  do 
not  apply  to  any  entity  whose  principal 
business  is  transforming  alternative  fiiel 
into  a  product  other  than  alternative  . 
fuel  or  consuming  such  fuel  to 
manufacture  a  product  that  is  not  an 
alternative  fuel.  Under  section  501(a)(5), 
DOE  may  exempt  alternative  fuel 
providers  from  the  vehicle  acquisition 
requirements  if  they  can  show  either 
that  (1)  alternative  fuels  that  meet  their 
normal  business  requirements  and 
practices  are  not  available;  or  (2)  that 
alternative  fueled  vehicles  that  meet 
their  normal  business  requirements  and 
practices  are  not  offered  for  purchase  or 


lease  on  reasonable  terms  and 
conditions.  See  proposed  §  490.308. 

In  the  February  28, 1995  notice  of 
proposed  rulem^ng,  DOE 'proposed  to 
define  the  term  “substantial  portion”  to 
mean  that  at  least  two  percent  of  a 
covered  person’s  refinery  yield  of 
petroleum  products  is  composed  of 
alternative  fuels.  See  proposed 
§  490.301.  DOE  explained  that  it  chose 
the  two  percent  of  refinery  yield 
threshold  because  it  represented  the 
average  yield  for  the  production  of 
alternative  fuels  by  petroleum  refiners, 
as  reported  by  the  Energy  Information 
Administration.  60  FR  10978. 

The  notice  of  proposed  rulemaking 
also  explained  that  in  developing  the 
proposed  definition  of  “substantial 
portion,”  the  Department  had 
considered,  as  an  alternative,  basing  the 
definition  on  the  portion  of  the  gross 
revenue  an  entity  derives  from  the 
production  of  alternative  fuels. 
Ultimately,  DOE  did  not  propose  a  gross 
revenue  threshold  because  the 
information  needed  to  support  that 
alternative  was  more  fragmented  than 
that  available  to  support  the  two  percent 
of  refinery  yield  criterion,  and  DOE 
believed  the  percent  of  refinery  yield 
criterion  would  adequately  define  the 
class  of  petroleiun  producers  and 
importers  who  are  “covered  persons” 
imder  the  Act.  60  FR  10979. 
Nevertheless,  EKDE  asked  for  comment 
on  whether  reUable  information  exists 
that  would  allow  establishment  of  a 
revenue  measure  for  determining 
whether  alternative  fuels  production 
comprises  a  substantial  portion  of  a 
company’s  business,  and  it  solicited 
suggestions  for  any  other  alternative 
definitions  of  “substantial  portion.”  60 
FR  10979. 

DOE  received  many  comments  on  the 
definition  of  “substantial  portion.” 
Some  commenters  supported  DOE’s 
proposed  definition  of  “substantial 
portion,”  agreeing  that  if  at  least  two 
percent  of  a  refinery’s  product  yield  is 
composed  of  an  alternative  fuel,  the  fuel 
provider  should  have  to  meet  the  Act’s 
acquisition  requirements.  However, 
most  comments  on  this  issue  criticized 
the  two  percent  of  refinery  yield  as 
being  too  low  a  threshold.  Some 
commenters  stated  that  the  two  percent 
refinery  yield  of  petroleum  products 
threshold  would  impose  veWcle 
acquisition  requirements  on  many 
refineries  that  only  produce  alternative 
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fuels  (principally  propane)  as  incidental 
by-products  of  the  refining  process. 
Several  commenters  reconunended  that 
DOE  modify  the  rule  to  provide  that  at 
least  10  percent  of  a  covered  person's 
refinery  yield  of  petroleum  products 
must  be  compost  of  alternative  fuels 
before  that  person  would  be  deemed  to 
have  a  “substantial  portion”  of  its 
business  involved  in  the  production  of 
alternative  fuels.  Other  commenters 
mged  DOE  to  adopt  a  definition  of 
“substantial  portion”  that  would  be  the 
same  as  the  “principal  business” 
criterion  used  in  section  501(a)(2)  for 
defining  other  categories  of  alternative 
fuel  providers. 

A  tew  of  the  commenters 
reconunended  that  E)OE  adopt  a 
percentage  of  gross  revenue  derived 
hum  the  sale  of  alternative  fuels  as  the 
basis  for  the  definition  of  “substantial 
portion.”  They  pointed  out  that  gross 
revenue  is  the  measiue  used  for 
determining  whether  other  alternative 
fuel  providers  are  “covered  persons” 
because  their  “principal  business”  is  in 
alternative  fuels.  In  their  view,  if  gross 
revenue  can  be  used  to  determine 
whether  an  entity’s  principal  business 
involves  alternative  fuels,  it  also  should 
be  used  for  determining  whether  a 
petroleum  producer  or  importer  has  a 
substantial  portion  of  its  business  in  the 
production  of  alternative  fuels. 

After  carefully  reviewing  all  of  the 
comments  received  on  this  issue,  DOE 
thinks  that  a  percentage  of  gross  revenue 
derived  from  the  sale  of  alternative  fuels 
may  be  a  better  measure  of  an  entity’s 
involvement  in  the  alternative  fuels 
business  than  is  the  percentage  of 
refinery  yield  of  petroleum  products 
included  in  the  proposed  rule’s 
definition  of  “substantial  portion.”  As 
pointed  out  by  some  commenters,  a 
gross  revenue  measure  can  be  appUed  to 
all  producers  and  importers  of 
petroleum,  imlike  the  percent  of 
refinery  yield  criterion  which  focuses 
solely  on  refining  operations. 

Despite  the  lack  of  comprehensive, 
pubhcly  available  information  about 
petrolerim  producers’  and  importers’ 
revenue  sources  on  a  product-by¬ 
product  basis,  DOE  has  been  able  to 
collect  enough  information  about  their 
sales  of  alternative  fuels  to  frame  a 
possible  definition  of  “substantial 
portion”  based  on  percent  of  gross 
revenue  derived  fit)m  alternative  fuels. 

One  option  DOE  is  considering  is 
whether  to  define  “substantial  portion” 
to  mean  that  at  least  30  percent  of  the 
annual  gross  revenue  of  a  covered 
person  is  derived  from  the  sale  of 
alternative  fuels.  This  percentage  of 
gross  revenue  appears  to  be  an 
appropriate  gross  revenue  threshold  for 


two  reasons.  First,  available  information 
shows  that  major  U.S.  energy  producing 
companies  historically  derive  at  least  30 
percent  of  their  annud  gross  revenue 
from  the  sale  of  alternative  fuels.^  Major 
energy  producers  are  typically 
consolidated  or  integrated  companies 
that  are  involved  in  oil  and  gas 
exploration,  oil  and  gas  production  or 
importing,  petroleum  refining  and 
marketing,  transportation  of  products, 
other  energy  operations  (coal,  nuclear 
and  other  energy)  and  nonenergy 
businesses  (primarily  chemicals). 

Second,  this  definition  would  exclude 
frnm  the  class  of  covered  persons 
subject  to  the  vehicle  acquisition 
requirements  those  refiners  who 
produce  alternative  fuels  only  as  an 
incidental  by-product  of  the  refining 
process.  Refiners  are  typically  involved 
only  in  petroleum  refining  and 
marketing  operations. 

DOE  also  believes  this  gross  revenue 
percentage  comports  with  the  terms  of 
section  501(a)(2)  of  the  Act,  42  U.S.C. 
13251(a)(2).  If  the  term  “substantial 
portion”  were  defined  to  include  a 
percentage  of  gross  revenue  derived 
from  alternative  fuels  that  was  higher 
than  30  percent,  the  distinction  in  the 
Act  between  “substantial  portion” 
which  applies  to  covered  petroleum 
producers  and  importers  (section 
501(a)(2)(C))  and  “principal  business” 
which  appUes  to  other  alternative  fuel 
providers  (section  501(a)(2)  (A)  and  (B)) 
would  be  rendered  meaningless.  As 
noted  in  the  preamble  to  the  notice  of 
proposed  rulemaking,  alternative  fuels 
constitute  an  entity’s  “principal 
business”  if  the  entity  derives  a 
plurahty  of  its  gross  revenue  from  sales 
of  alternative  fuels,  and  a  plvutility  may 
be  less  than  50  percent.  60  FR  10978. 
Therefore,  DOE  beheves  that  30  percent 
of  gross  revenue  from  alternative  fuels 
may  constitute  a  reasonable  basis  for  the 
definition  of  “substantial  portion.” 

This  possible  interpretation  of 
“substantial  portion”  also  appears  to  be 
consistent  with  the  underl}mig  intent  of 
Congress  with  regard  to  petroleum- 
related  entities.  That  intent  was  to  apply 
the  alternative  fueled  vehicle 
acquisition  requirements  only  to  major 
energy  producers  and  importers.^ 


'  Sources  used  were:  Energy  Information 
Administration’s  Performance  Profiles  of  Major 
Energy  Producers,  1993  (DOE/EIA-0206);  Moody’s 
1994  Industrial  Manual;  1995  U.S.A.  Oil  Industry 
Directory;  and  Standard  &  Poor’s  1994  Register- 
Corporations. 

*  The  conference  report  on  the  Energy  Policy  Act 
of  1992  states  that  “the  intent  of  section  501(a)(1) 
is  not  to  cover  all  affiliates  or  divisions  of  the  many 
large  energy  companies  which  have  some,  but  not 
all,  of  their  corporate  units  engaged  in  alternative 
fuels  operations.  For  example,  the  oil  and  gas 
production  affiliate  or  division  of  a  major  energy 


DOE  requests  comments  from 
interested  members  of  the  pubUc  on  this 
possible  option  for  defining  “substantial 
portion”  or  any  alternative  options  they 
would  like  DOE  to  consider.  DOE  is 
particularly  interested  in  receiving  data 
or  analysis  that  are  relevant  to  this 
issue. 

Thomas  J.  Gross, 

Deputy  Assistant  Secretary  for  Transportation 
Technologies,  Office  of  Energy  Efficiency  and 
Renewable  Energy. 

(FR  Doc.  95-19688  Filed  8-8-95;  8:45  am] 
BILUNQ  CODE  84S0-01-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

15  CFR  Part  944 

[Docket  No.  950609150-6150-01] 

RIN  0648-AI06 

Jade  Collection  in  the  Monterey  Bay 
National  Marine  Sanctuary 

AGENCY:  Sanctuaries  and  Reserve 
Division  (SRD),  Office  of  Ocean  and 
Coastal  Resource  Management  (OCRM), 
National  Ocean  Service  (NOS),  National 
Oceanic  and  Atmospheric 
Administration  (NOAA),  Department  of 
Commerce  (DOC). 

ACTION:  Advance  notice  of  proposed 
rulemaking;  request  for  comments. 

SUMMARY:  The  National  Oceanic  and 
Atmospheric  Administration  (NOAA)  is 
considering  amending  the  regulations 
for  the  Monterey  Bay  Nation^  Marine 
Sanctuary  (MBNMS  or  Sanctuary)  to 
allow  small-scale,  non-intrusive 
collection  of  jade  from  the  Sanctueuy. 
This  advance  notice  of  proposed 
rulemaking  (ANPR)  discusses  the 
reasons  NOAA  is  considering 
authorizing  jade  collection  in  the 
MBNMS,  and,  if  it  is  determined  to 
proceed  with  rulemaking  to  allow  jade 
collection,  the  possible  restrictions 
NOAA  might  place  on  such  collection  to 
ensure  that  Sanctuary  resources  or 
qualities  would  not  be  adversely 
impacted.  NOAA  is  issuing  this  ANPR 
specifically  to  invite  advice, 
recommendations,  information  and 
other  comments  from  interested  parties 
on  whether  to  allow  jade  collection  in 


company  described  in  501(a)(1)(C)  would  be 
covered;  so  might  a  propane  pipeline  unit  or  a 
natural  gas  processing  division,  if  the  “substantially 
engaged’’  test  is  met.  But  an  oil  tanker  division,  a 
gasoline  marketing  affiliate,  or  a  petrochemical  unit 
whose  major  operations  are  the  production  of 
plastics,  for  example,  would  not  be  covered  *  *  *.’’ 
H.R.  Rep.  1018, 102d  Cong.,  2d  Sess.  387  (1992). 
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the  MBNMS  and,  if  so,  what  restrictions 
might  be  necessary. 

DATES:  Comments  must  be  received  by 
September  8, 1995. 

ADDRESSES:  Comments  should  be  sent  to 
Scott  Kathey,  Monterey  Bay  National 
Marine  Sanctuary  office,  299  Foam 
Street,  Suite  D,  Monterey,  California, 
93940,  or  Elizabeth  Moore,  Sanctuaries 
and  Reserves  Division,  National  Oceanic 
and  Atmospheric  Administration,  1305 
East  West  Highway,  SSMC4, 12th  Floor, 
Silver  Spring,  Maryland,  20910. 
Comments  will  be  available  for  public 
inspection  at  the  same  addresses. 

FOR  FURTHER  INFORMATION  CONTACT: 

Scott  Kathey  at  (408)  647-4251  or 
Elizabeth  Moore  at  (301)  713-3141. 
SUPPLEMENTARY  INFORMATION:  In 
recognition  of  the  national  significemce 
of  the  imique  marine  environment 
centered  around  Monterey  Bay, 
California,  the  Monterey  Bay  National 
Marine  Sanctuary  (MBNMS  or 
Sanctuary)  was  designated  on 
September  18, 1992.  SRD  issued  final 
regulations,  effective  January,  1993,  to 
implement  the  Sanctuary  designation 
(15  CFR  Part  944).  The  MBNMS 
regulations  at  15  CFR  944.5(a)  prohibit 
a  relatively  narrow  range  of  activities 
and  thus  makes  it  unlawful  for  any 
person  to  conduct  them  or  cause  them 
to  be  conducted. 

The  leasing,  exploration,  development 
or  production  of  oil  or  gas  in  the 
Sanctuary  is  statutorily  prohibited 
(Section  2203  of  Pub.  L.  102-587).  As 
such,  the  final  MBNMS  implementing 
regulations  absolutely  prohibited 
exploration,  production  or  development 
of  oil,  gas  or  minerals  in  the  MBNMS 
(57  FR  43310,  43315-43317;  15  CFR 
944.5(a)(1)).  Further,  the  regulations  and 
Designation  Document  (the  constitution 
for  the  Sanctuary)  prohibit  NOAA  from 
issuing  a  permit  or  other  approval  for 
this  activity  in  the  Sanctuary  (15  CFR 
944.5(h);  Designation  Document,  Article 
V). 

There  is  a  region  within  the  Sanctuary 
known  as  the  Jade  Cove  area.  Jade  Cove 
consists  of  a  series  of  small  coves 
located  south  of  Big  Sur,  neeir  the  town 
of  Gorda.  Jade  (also  called  nephrite) 
occurs  in  veins  in  the  serpentine 
bedrock  formation,  extending  down  the 
cliffs  and  into  the  seabed.  The  area  is 
very  djmamic,  subject  to  strong  waves 
rmd  tides,  which  erode  the  veins  emd 
sometimes  free  the  jade.  Jade  is  found 
primarily  as  pebbles  or  larger  stones  on 
the  shore  emd  seabed,  and  as  revealed 
deposits  in  the  seafloor. 

For  a  number  of  years  prior  to  the 
designation  of  the  MBNMS,  tourists  and 
local  residents  routinely  visited  the  Jade 
Cove  area  to  explore  for  and  collect 


pieces  of  the  naturally  occurring  jade. 
Even  prior  to  the  designation  of  the 
MBNMS,  extraction  of  minerals  from 
State  submerged  lands  was  prohibited 
by  State  law,  unless  permitted  by  the 
State.  The  National  Forest  Service  also 
prohibits  the  removal  without  a  lease  of 
£my  rocks  or  minerals  within  the  Los 
Padres  National  Forest,  which  abuts  the 
inshore  boundary  of  the  Sanctuary  in 
the  Jade  Cove  area. 

NOAA  is  considering  amending  the 
regulations  for  the  MBNMS  to  allow 
small-scale,  non-intrusive  collection  of 
jade  from  the  Sanctuary.  NOAA  is 
considering  this  action  for  a  variety  of 
reasons,  foremost  of  which  is  that 
preliminary  indications  suggest  that 
small  scale,  non-intrusive  collection  of 
loose  pieces  of  jade  may  not  destroy, 
cause  the  loss  of,  or  injure  resources  or 
qualities  of  the  MBNMS.  Fvulher,  the 
MBNMS  Sanctuary  Advisory  Council 
(Council)  has  recommended  to  SRD  that 
the  regulations  be  amended  to  allow 
jade  collection.  The  Coimcil  has 
devoted  several  of  its  meetings  to  obtain 
information  and  public  testimony,  and 
convened  a  work  group  to  review  this 
issue.  There  has  also  been  consistent 
public  support  for  the  proposed  course 
of  action. 

It  may  be  possible  to  allow  people  to 
“beach  comb”  or  dive  for  loose  pieces 
of  jade,  much  like  what  already  occurs 
in  this  Sanctuary  for  items  such  as 
driftwood,  without  any  resulting  harm 
to  Sanctuary  resources  or  qualities.  Jade 
is  a  non-living  resource  of  the  MBNMS. 
See  15  CFR  944.3.  However,  allowdng 
small-scale,  non-intrusive  collection  of 
small  pieces  already  loose  (“in  float”) 
and  that  would  otherwise  naturally 
disintegrate  or  be  washed  out  to  sea 
would  not  seem  to  pose  a  risk  of  harm 
to  this  resource.  Further,  it  appears  that 
collection  of  loose  pieces  of  jade  from 
the  Sanctuary  could  be  conducted 
without  creating  a  risk  of  harm  to  other 
Sanctuary  resources  or  qualities  or  the 
MBNMS  ecosystem.  NOAA  will  likely 
limit  collection  to  hand  picking  pebbles 
or  small  stones  already  “in  float”  and 
devoid  of  any  marine  life,  including 
algae  and  benthic  organisms.  If 
collection  were  allowed,  no  tools  would 
be  permitted  that  could  injure  Sanctuary 
resources  or  qualities,  such  as  wedges, 
crowbars,  pic^s,  chisels  and  other  tools 
used  for  digging,  excavating,  horing, 
breaking,  prying,  drilling,  piercing, 
scraping,  wedging,  or  other  intrusive 
activities.  No  vehicles,  winches,  carts  or 
other  removal  equipment  would  be 
permitted  to  be  used  in  the  Sanctuary  to 
collect  jade.  However,  NOAA  may 
consider  allowing  the  use  of  hft  bags  to 
float  loose  submerged  jade  to  the  shore. 
Any  regulatory  exception  for  the  small- 


scale,  non-intrusive  collection  of  loose 
pieces  of  jade  would  not  extend  to  oil 
or  gas.  As  indicated  earlier,  there  is  a 
statutory  prohibition  against  leasing, 
exploration,  development,  or 
production  of  oil  or  gas  in  the 
Sanctuary. 

The  prohibition  against  permitting  or 
otherwise  approving  the  exploration, 
development,  or  production  of  oil,  gas, 
or  minerals  in  the  Sanctuary  is  a  term 
of  the  Designation  Document.  Therefore, 
to  allow  small-scale,  non-intrusive  jade 
collection  in  the  Sanctuary  NOAA  must 
comply  with  the  procedures  for  altering 
a  term  of  designation  for  a  National 
Marine  Sanctuary.  As  provided  by 
section  304(a)(4)  of  the  National  Marine 
Sanctuaries  Act  (NMSA),  16  U.S.C. 

§  1434(a)(4),  the  terms  of  designation 
may  be  modified  only  by  the  same 
procedures  by  which  the  original 
designation  is  made.  Designations  of 
National  Marine  Sanctuaries  are 
governed  by  sections  303  and  304  of  the 
NMSA,  16  U.S.C.  §§  1433, 1434.  Section 
304  requires  the  preparation  of  an 
environmental  impact  statement,  state 
consultation,  at  least  one  public  hearing, 
and  gubernatorial  non-objection  to  the 
proposal  as  it  pertains  to  state  waters 
within  the  Sanctuary. 

Although  NOAA  is  considering 
providing  a  limited  exception  for  small- 
scale,  non-intrusive  jade  collection  finm 
the  regulatory  prohibition  against 
exploring  for,  producing  or  developing 
oil,  gas  or  minerals,  any  jade  collection 
that  alters  the  seabed  of  the  Sanctuary 
(e.g.,  digging  into  the  seabed)  would 
remain  subject  to  the  prohibition  against 
alteration  of  the  seabed  (15  CFR 
944.5(a)(5)).  NOAA  would  not  allow 
jade  collection  that  alters  the  seabed  of 
the  Sanctuary.  Further,  any  collection  in 
Cahfomia  State  waters  would  reqmre  a 
State  permit  because  of  the  State’s 
prohibitions  against  taking  minerals 
from  State  submerged  lands  and 
dishubing  State  subsmface  lands. 

NOAA  is  seeking  advice, 
recommendations,  information  and 
other  comments,  with  reasons,  on 
whether  NOAA  should  amend  the 
MBNMS  regulations  to  allow  small- 
scale,  non-intrusive  jade  collection  in 
the  MBNMS.  If  NOAA  allows  jade 
collection,  comments  are  requested  on: 
(1)  whether  collection  should  be  limited 
to  loose  pebbles  or  small  stones;  (2) 
whether  the  use  of  tools  should  be 
permitted  to  collect  jade  from  the 
Sanctuary;  (3)  whether  there  should  be 
limits  on  the  amoimt  of  jade  allowed  to 
be  taken  from  the  Sanctuary  and,  if  so, 
what  limits;  (4)  what  conditions  or 
restrictions  should  be  placed  on  jade 
collection;  and  (5)  any  other  information 
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or  other  comments  that  may  be 
pertinent  to  this  issue. 

Executive  Order  12866 

For  purposes  of  Executive  Order 
12866,  this  advance  notice  of  proposed 
rulemaking  is  determined  to  be  not 
significant. 

List  of  Subjects  in  15  CFR  Part  944 

Administrative  practice  and 
procedure.  Coastal  zone.  Education, 
Environmental  protection.  Marine 
resources,  Natvual  resources.  Penalties, 
Recreation  and  recreation  areas. 
Reporting  and  recordkeeping 
requirements.  Research. 

Federal  Domestic  Assistance  Catalog  Number 
11.429,  Marine  Sanctuary  Program 
Dated:  June  9, 1995. 

David  Evans, 

Acting  Deputy  Assistant  Administrator  for 
Ocean  Services  and  Coastal  Zone 
Management. 

(FR  Doc.  95-19633  Filed  8-8-95;  8:45  ami 
BM.UNQ  CODE  3610-0e-M 


SOCIAL  SECURITY  ADMINISTRATION 
20  CFR  Part  416 
RIN  0960-AD82 

Supplemental  Security  Income  for  the 
Ag^,  Blind,  and  Disabled;  Valuation  of 
ln>Kind  Support  and  Maintenance  With 
Cost-of-Living  Adjustment 

AGENCY:  Social  Security  Administration. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  These  proposed  regulations 
would  implement  section  13735  of  the 
Omnibus  Reconciliation  Act  of  1993 
(OBRA  1993).  This  statutory  provision 
amends  the  Social  Seciuity  Act  (the  Act) 
and  requires  that  the  new  benefit  rate, 
as  increased  by  a  cost-of-living 
adjustment  (COLA),  be  used  in 
d^ermining  the  value  of  the  statutory 
one-thurd  reduction  and  the  regulatory 
presmned  maximum  value  for  the 
computation  of  Federal  supplemental 
security  income  (SSI)  benefit  payments 
for  the  first  2  months  for  whi(^  the 
COLA  is  in  effect.  These  rules  will 
provide  that  we  will  value  the  statutory 
one-third  reduction  and  the  regulatory 
presumed  maximum  value  using  the 
benefit  rate  as  increased  by  a  COLA  to 
determine  the  amount  of  in-kind 
support  and  maintenance  received  by  an 
in^vidual  which  is  to  be  coimted  for 
those  months.  This  will  preclude  a 
decrease  in  the  benefit  amount  the  third 
month  after  a  COLA,  a  situation  which 
occurred  imder  the  present  regulations. 
The  legislation  is  effective  for  benefits 


paid  for  months  after  calendar  year 
1994. 

DATES:  To  be  siue  that  your  comments 
are  considered,  we  must  receive  them 
no  later  them  October  10, 1995. 
ADDRESSES:  Comments  should  be 
submitted  in  writing  to  the 
Commissioner  of  Social  Security,  P.O. 
Box  1585,  Baltimore,  MD  21235,  sent  by 
telefax  to  (410)  966-2830,  sent  by  e-mail 
to  regulations@ssa.gov.,  or  delivered  to 
the  Division  of  Regulations  and  Rulings, 
Social.  Seciuity  Adbninistration,  3-B-l 
Operations  Building,  6401  Security 
Boulevard,  Baltimore,  MD  21235, 
between  8:00  a.m.  and  4:30  p.m.  on 
regular  business  days.  Comments 
received  may  be  inspected  during  these 
same  hours  by  making  arrangements 
with  the  contact  person  shown  below. 

The  electronic  file  of  this  document  is 
available  on  the  Federal  Bulletin  Board 
(FBB)  at  9:00  a.m.  on  the  date  of 
publication  in  the  Federal  Register.  To 
download  the  file,  modem  di^  (202) 
512-1387.  The  FBB  instructions  will 
explain  how  to  download  the  file  and 
the  fee.  This  file  is  in  Wordperfect  and 
will  remain  on  the  FBB  during  the 
comment  period. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lawrence  V.  Dudar,  Legal  Assistant, 
Division  of  Regulations  and  Rulings, 
Social  Security  Administration,  6401 
Security  Boulevard,  Baltimore,  MD 
21235,  (410)  965-1759. 

SUPPLEMENTARY  INFORMATION:  Under 
retrospective  monthly  accounting 
(RMA),  an  individual’s  current  SSI 
benefit  amoimt  is  usually  determined 
based  upon  the  individual’s  income  in 
the  second  preceding  month  (“budget 
month”)  before  the  current  month.  For 
example,  January’s  SSI  benefit  amount 
is  based  on  the  individual’s  November 
income.  In  some  instances,  an 
individual  receives  income  in  the  form 
of  in-kind  support  and  maintenance  and 
it  is  counted  using  the  value  of  the  one- 
third  reduction  (VTR)  or  the  presumed 
maximum  value  (PMV)  rule.  Under  the 
law  prior  to  the  effective  date  of  section 
13735  of  Public  Law  103-66,  the  VTR 
and  the  PMV  were  based  on  the 
applicable  benefit  rates  in  effect  in  the 
“budget  month.”  Because  of  RMA 
principles,  when  an  annual  COLA  to  the 
SSI  benefit  rate  became  effective  in 
January,  we  used  the  VTR/PMV  amount 
from  November  of  the  previous  year  to 
determine  the  individual’s  benefit  for 
January  if  an  individual  had  in-kind 
support  and  maintenance  in  the  “budget 
month.”  For  example,  in  figming  an 
individual’s  January  1994  benefit,  we 
used  November  1993  as  the  “budget 
month.”  Thus,  in  a  computation  using 
the  VTR,  we  would  subtract  the  1993 


VTR  amount  of  $144.66  fi'om  the  1994 
benefit  rate  of  $446.00,  giving  the 
individual  an  SSI  benefit  of  $301.34. 
February’s  benefit  amount  would  also 
be  computed  using  the  new  benefit  rate 
and  the  1993  VTR  amount.  However,  in 
computing  March’s  benefit  amount,  we 
used  the  benefit  rate  of  $446.00  less  the 
January  1994  VTR  amount  of  $148.66, 
resulting  in  an  SSI  benefit  amoimt  of 
$297.34.  Thus,  the  individual’s  January 
and  February  payments  exceeded  the 
March  pa3anent  because  of  the  increased 
amount  of  the  new  VTR  used  when 
January  was  the  “budget  month.” 

Notices  were  then  released  to  these 
individuals  notifying  them  of  the 
decrease  in  their  March  payment.  This 
was  confusing  to  SSI  recipients  because 
their  payment  amoimts  increased  and 
then  decreased  even  if  there  is  no 
change  in  their  living  arrangements. 

We  propose  to  change  the  method  of 
valuation  of  the  VTR/PMV  to  reflect 
section  13735  of  Public  Law  103-66  for 
benefits  paid  after  calendar  year  1994, 
by  using  the  new  benefit  rate  as 
increased  by  a  COLA  in  determining  the 
VTR  or  PMV  for  the  computation  of  SSI 
benefits  for  the  first  2  months  for  which 
the  COLA  is  in  effect.  Thus,  with  a 
COLA  effective  January  1, 1995,  both 
the  new  increased  1995  benefit  rate  and 
new  increased  VTR  or  PMV  amounts  are 
being  used  in  computing  a  January  and 
February  1995  benefit  eunoimt.  Unlike 
the  example  used  previously,  the 
individu^’s  January,  February,  and 
March  payments  calculated  by  using  the 
VTR  amount  will  be  the  same  assuming 
all  other  income  remains  constant — ^i.e., 
there  wall  be  no  decrease  in  the  SSI 
benefit  amoimt  the  third  month  after  a 
COLA.  This  will  eliminate  confusion  for 
recipients  and  also  eliminate  the  need 
for  issuance  of  notices  informing 
affected  recipients  of  the  decrease  in 
their  March  payment. 

We  state  in  the  proposed  regulations 
at  §  416.420(a)  that  we  will  use  the 
benefit  rate,  as  increased  by  a  COLA,  in 
determining  the  value  of  certain  in-kind 
support  and  maintenance  used  to 
compute  an  individual’s  SSI  benefit 
amount  for  the  first  2  months  in  which 
the  COLA  is  in  effect.  We  also  propose 
to  add  a  third  example  to  §  416.420(a)  to 
further  clarify  the  regulatory  intent. 

We  state  in  the  proposed  regulations 
at  §  416.1130  how  we  value  in-kind 
support  and  maintenance  when  a  COLA 
applies  and  have  altered  the  example  to 
reflect  the  situation  when  a  COLA 
becomes  effective. 
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Regulatory  Procedures 
Executive  Order  No.  12866 
We  have  consulted  with  the  Office  of 
Management  and  Budget  (0MB)  and 
determined  that  these  proposed  rules  do 
not  meet  the  criteria  for  a  significant 
regulatory  action  under  Executive  Order 
12866,  Thus,  they  are  not  subject  to 
0MB  review. 

Paperwork  Reduction  Act  of  1 980 
These  proposed  regulations  impose 
no  new  reporting  or  recordkeeping 
requirements  subject  to  OMB  clearance. 

Regulatory  Flexibility  Act 

We  certify  that  these  proposed 
regulations  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  they 
affect  only  individuals.  Therefore,  a 
regulatory  flexibility  analysis  as 
provided  in  Public  Law  96-354,  the 
Regulatory  Flexibility  Act,  is  not 
required. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  96.006,  Supplemental  Security 
Income) 

List  of  Subjects  in  20  CFR  Part  416 
Administrative  practice  and 
procedure.  Aged,  Blind,  Disability 
benefits,  Public  assistance  programs. 
Reporting  and  recordkeeping 
requirements,  Supplemental  Security 
Income  (SSI). 

Dated:  July  27, 1995. 

Shirley  Chater, 

Commissioner  of  Social  Security. 

For  the  reasons  set  out  in  the 
preamble,  subparts  D  and  K  of  part  416 
of  chapter  IB  of  title  20  of  the  Code  of 
Federal  Regulations  are  amended  to 
read  as  follows: 

PART  416— SUPPLEMENTAL 
SECURITY  INCOME  FOR  THE  AGED, 
BLIND,  AND  DISABLED 

Subpart  D — Amount  of  Benefits 

1.  The  authority  citation  for  Part  416, 
Subpart  D  continues  to  read  as  follows: 

Authority:  Secs.  1102, 1611(a),  (b),  (c),  and 
(e),  1612, 1617,  and  1631  of  the  Social 
Security  Act;  42  U.S.C.  1302, 1382(a),  (b),  (c), 
and  (e),  1382a,  1382f,  and  1383. 

2.  Section  416.420  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  41 6.420  Determination  of  benefits; 
generai. 

it  It  it  it  -k 

(a)  General  rule.  We  generally  use  the 
amount  of  your  countable  income  in  the 
second  month  prior  to  the  current 
month  to  determine  how  much  your 
benefit  amount  will  be  for  the  current 


month.  We  will  use  the  benefit  rate  (see 
§§  416.410  through  416.414),  as 
increased  by  a  cost-of-living  adjustment, 
in  determining  the  value  of  the  one- 
third  reduction  or  the  presumed 
maximum  value,  to  compute  your  SSI  •- 
benefit  amount  for  the  first  2  months  in 
which  the  cost-of-living  adjustment  is  in 
effect.  If  you  have  been  receiving  an  SSI 
benefit  and  a  Social  Security  insurance 
benefit  and  the  latter  is  increased  on  the 
basis  of  the  cost-of-living  adjustment  or 
because  your  benefit  is  recomputed,  we 
will  compute  the  amount  of  your  SSI 
benefit  for  January,  the  month  of  an  SSI 
benefit  increase,  by  including  in  your 
income  the  amount  by  which  your 
social  security  benefit  in  January 
exceeds  the  amount  of  your  social 
security  benefit  in  November.  Similarly, 
we  will  compute  the  amount  of  yoim  SSI 
benefit  for  February  by  including  in 
your  income  the  amount  by  which  your 
social  security  benefit  in  February 
exceeds  the  amount  of  your  social 
security  benefit  in  December. 

Example  1.  Mrs.  X’s  benefit  amount  is 
being  determined  for  September  (the  ourent 
month).  Mrs.  X’s  countable  income  in  July  is 
used  to  determine  the  benefit  amount  for 
September. 

Example  2.  Mr.  Z’s  SSI  benefit  amount  is 
being  determined  for  January  (the  current 
month).  There  has  been  a  cost-of-living 
increase  in  SSI  benefits  effective  January.  Mr. 
Z’s  countable  income  in  November  is  used  to 
determine  the  benefit  amount  for  January.  In 
November,  Mr.  Z  had  in-kind  support  and 
maintenance  valued  at  the  presumed 
maximum  value  as  described  in 
§416.1140(aJ.  We  will  use  the  January  benefit 
rate,  as  increased  by  the  COLA,  to  determine 
the  value  of  the  in-kind  support  and 
maintenance  Mr.  Z  received  in  November 
when  we  determine  Mr.  Z’s  SSI  benefit 
amount  for  January. 

Example  3.  Mr.  Y’s  SSI  benefit  amount  is 
being  determined  for  January  (the  current 
month).  Mr.  Y  has  Social  Security  income  of 
$100  in  November,  $100  in  December,  and 
$105  in  January.  We  find  the  amount  by 
which  his  Social  Security  income  in  January 
exceeds  his  Social  Seciuity  income  in 
November  ($5)  and  add  that  to  his  income  in 
November  to  determine  the  SSI  benefit 
amount  for  January. 

it  it  it  it  it 

Subpart  K — Income 

3.  The  authority  citation  for  part  416, 
subpart  K  continues  to  read  as  follows: 

Authority:  Secs.  1102, 1602, 1611, 1612, 
1613, 1614(f),  1621,  and  1631  of  the  Social 
Security  Act;  42  U.S.C.  1302, 1381a,  1382, 
1382a,  1382b,  1382c(f),  1382j,  and  1383;  sec 
211  of  Pub.  L.  93-66,  87  Stat.  154. 

4.  Section  416.1130  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 


In-Kind  Support  and  Maintenance 

§416.1130  Introduction. 

(a)  General.  Both  earned  income  and 
unearned  income  include  items 
received  in  kind  (§  416.1102).  Generally, 
we  value  in-kind  items  at  their  current 
market  value  and  we  apply  the  various 
exclusions  for  both  earned  and 
unearned  income.  However,  we  have 
special  rules  for  valuing  food,  clothing, 
or  shelter  that  is  received  as  tmeamed 
income  (in-kind  support  and 
maintenance).  This  section  and  the  ones 
that  follow  discuss  these  rules.  In  these 
sections  (§§  416.1130  through  416.1148) 
we  use  the  in-kind  support  and 
maintenance  you  receive  in  the  month 
as  described  in  §  416.420  to  determine 
your  SSI  benefit.  We  value  the  in-kind 
support  and  maintenance  using  the 
Federal  benefit  rate  for  the  month  in 
which  you  receive  it.  Exception:  For  the 
first  2  months  for  which  a  cost-of-living 
adjustment  applies,  we  value  in-kind 
support  and  maintenance  you  receive 
using  the  VTR  or  PMV  based  on  the 
Federal  benefit  rate  as  increased  by  the 
cost-of-living  adjustment. 

Example:  Mr.  Jones  receives  an  SSI  benefit 
which  is  computed  by  subtracting  one-third 
from  the  Federal  benefit  rate.  This  one-third 
represents  the  value  of  the  income  he 
receives  because  he  lives  in  the  household  of 
a  son  who  provides  both  food  and  shelter  (in- 
kind  support  and  maintenance).  In  January, 
we  increase  his  SSI  benefit  because  of  a  cost- 
of-living  adjustment.  We  base  his  SSI 
payment  for  that  month  on  the  food  and 
shelter  he  received  from  his  son  two  months 
earlier  in  November.  In  determining  the 
value  of  that  food  and  shelter  he  received  in 
November,  we  use  the  Federal  benefit  rate  for 
January. 

***** 

[FR  Doc.  95-19502  Filed  8-8-95;  8:45  am) 
BILLING  CODE  4190-29-P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  165 
[CGD01-95-123] 

RIN  2115-AA97 

Safety  Zone:  Grande  Fiesta  Italiana 
Fireworks,  Hempstead  Harbor,  NY 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  proposes  to 
establish  a  temporary  safety  zone 
located  in  Hempstead  Harbor,  New 
York,  for  the  Grande  Fiesta  Italiana 
fireworks  program.  If  adopted,  the  safety 
zone  would  be  in  effect  ft'om  9  p.m. 
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until  10:15  p.m.  on  Sunday,  September 
10, 1995.  This  proposed  regulation 
would  close  all  waters  of  Hempstead 
Harbor,  shore  to  shore,  within  a  300 
yard  radius  of  two  fireworks  barges 
anchored  approximately  300  yards 
north  of  Bar  Beach,  Port  Washington, 

New  York. 

DATES:  Comments  must  be  received  on 
or  before  August  29, 1995. 

ADDRESSES:  Comments  should  be 
mailed  to  Captain  of  the  Port,  New  York, 
Bldg.  108,  Governors  Island,  New  York 
10004-5096,  or  may  be  delivered  to  the 
Planning  and  Readiness  Division,  Bldg 
108,  between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 

Any  person  wishing  to  visit  the  office 
must  contact  the  Planning  and 
Readiness  Division  at  (212)  668-7934  to 
obtain  advance  clearance  due  to  the  fact 
that  Governors  Island  is  a  military 
installation  with  limited  access. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  (Junior  Grade)  K.  Messenger, 
Maritime  Planning  Staff  Chief,  Coast 
Guard  Group  New  York  (212)  668-7^34. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 
The  Coast  Guard  encoiuages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views,  or  arguments.  Good  cause  exists 
for  publishing  this  Notice  of  proposed 
rulemaking  (NPRM)  with  a  20  day 
comment  period.  A  20  day  comment 
period  is  deemed  to  be  sufficiently 
reasonable  notice  to  all  interested 
persons.  Since  this  proposed 
rulemaking  is  neither  complex  nor 
technical,  a  longer  comment  period  is 
deemed  to  be  mmecessary  and  contrary 
to  the  public  interest  as  it  would  delay 
publication  of  the  final  rule  until 
immediately  before  or  after  the  event. 
Cancellation  of  this  event  would  be 
contrary  to  public  interest. 

Persons  submitting  comments  should 
include  their  names  and  addresses, 
identify  this  notice  (CGDOl-95-123) 
and  the  specific  section  of  the  proposal 
to  which  their  comments  apply,  and 
give  reasons  for  each  comment.  Persons 
wanting  acknowledgment  of  receipt  of 
comments  should  enclose  a  stamped, 
self-addressed  postcard  or  envelope. 

The  Coast  Guard  vnll  consider  all 
comments  received  during  the  comment 
period.  It  may  change  this  proposal  in 
view  of  the  comments.  The  Coast  Guard 
plans  no  public  hearing,  however, 
persons  may  request  a  public  hearing  by 
writing  to  the  Project  Manager  at  the 
address  imder  ADDRESSES.  If  it  is 
determined  that  the  opportimity  for  oral 
■  presentations  will  aid  this  rulemaking, 
the  Coast  Guard  will  hold  a  public 


hearing  at  a  time  and  place  annoimce  by 
a  later  notice  in  the  F^eral  Register. 

Drafting  Information 

The  drafters  of  this  notice  are  LTJG  K. 
Messenger,  Project  Manager,  Coast 
Guard  Group  New  York  and  CDR  J. 

Stieb,  Project  Attorney,  First  Coast 
Guard  District,  Legal  Office. 

Background  and  Purpose 

On  July  17, 1995,  Fireworks  by 
Crucci,  Inc.  submitted  an  Application 
for  Approval  of  Marine  Event  to  hold  a 
fireworks  program  in  the  waters  of 
Hempstead  Harbor.  The  fireworks 
program  is  being  sponsored  by  the  Sons 
of  Italy.  If  adopted,  the  regulation  would 
establish  a  temporary  safety  zone  in  all 
waters  of  Hempstead  Heubor,  shore  to 
shore,  within  a  300  yard  radius  of  the 
fiireworks  barges  anchored 
approximately  300  yards  north  of  Bar 
Beach,  Port  Washington,  New  York,  at 
or  near  40®49'52"N  latitude, 
073*’39'10"W  longitude  (NAD  1983). 

The  Safety  zone  would  close  this 
portion  of  the  harbor  to  through  vessel 
traffic.  The  regulation  would  be 
effective  from  9  p.m.  imtil  10:15  p.m.  on 
September  10, 1995,  imless  extended  or 
terminated  sooner  by  the  Captain  of  the 
Port  New  York.  The  safety  zone  would 
prevent  vessels  from  transiting  this 
portion  of  Hempstead  Harbor,  finm 
shore  to  shore,  and  is  needed  to  protect 
mariners  from  the  hazards  associated 
with  fireworks  exploding  in  the  area. 

Regulatory  Evaluation 

This  proposal  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  heen  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040; 
February  26, 1979).  The  Coast  Guard 
expects  the  economic  impact  of  this 
proposal  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  paragraph 
10(e)  of  the  regulatory  policies  and 
procedures  of  EXDT  is  unnecessary.  If 
adopted,  the  regulation  would  close  a 
portion  of  Hempstead  Harbor,  shore  to 
shore,  north  of  Bar  Beach  to  vessel 
traffic  from  9  p.m.  until  10:15  p.m.  on 
September  10, 1995,  imless  extended  or 
terminated  sooner  by  the  Captain  of  the 
Port  New  York.  Although  it  would 
prevent  traffic  from  transiting  the  area, 
the  effect  of  the  proposed  regulation 
would  not  be  significant  for  several 
reasons:  the  duration  of  the  event  is 
limited;  the  event  is  at  a  late  hour;  the 


amount  of  commercial  traffic  in  the  area 
is  minimal;  and  the  extensive,  advance 
advisories  which  will  be  made. 
Accordingly,  the  Coast  Guard  expects 
the  economic  impact  of  the  proposed 
regulation  to  be  so  minimal  that  a 
Regulatory  Evaluation  is  imnecessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
must  consider  whether  this  proposal 
will  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  “Small  entities”  include 
independently  owned  and  operated 
small  businesses  that  are  not  dominant 
in  their  field  and  that  otherwise  qualify 
as  “small  business  concerns”  under 
Section  3  of  the  Smedl  Business  Act  (15 
U.S.C.  632). 

For  the  reasons  set  forth  in  the 
Regulatory  Evaluation,  the  Coast  Guard 
expects  the  impact  of  this  proposal  to  be 
minimal.  The  Coast  Guard  certifies 
under  5  U.S.C.  605(b)  that  this  proposal 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Collection  of  Information 

This  proposal  contains  no  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501). 

Federalism 

The  Coast  Guard  has  analyzed  this 
action  in  accordance  with  the  principles 
and  criteria  contained  in  Executive 
Order  12612  and  has  determined  that 
this  proposal  does  not  raise  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Environment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  proposal 
and  concluded  that  imder  section 
2.B.2.e.  of  Commandant  Instruction 
M16475.1B,  revised  59  FR  38654,  July 
29, 1994,  it  is  categorically  excluded 
from  further  environmental 
dociunentation.  A  Categorical  Exclusion 
Determination  and  Environmental 
Analysis  Checklist  are  included  in  the 
docket  and  are  available  for  inspection 
at  the  office  indicated  in  the  ADDRESSES 
section.  Under  the  National 
Environmental  Pohcy  Act,  the  approval 
of  the  permit  for  marine  event  for  this 
event  is^  federal  action  which  is 
categorically  excluded  in  accordance 
with  section  2.B.2.e(35)(h)  of 
Commandant  Instruction  M16475.1B,  as 
amended,  July  29, 1994.  The  fireworks 
display  lasts  less  than  30  minutes  and 
is  expected  to  involve  less  than  200 
spectator  craft. 
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List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures, 
Waterways. 

Proposed  Regulation 
For  reasons  set  out  in  the  preamble, 
the  Coast  Guard  proposes  to  amend  33 
CFR  part  165  as  follows: 

PART  165— [AMENDED] 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 

33  CFR  1.05-l(g),  6.04-1,  6.04-6,  and  160.5; 
49  CFR  1.46. 

2.  A  temporary  §  165,T01-123,  is 
added  to  read  as  follows: 

§  1  S6.T01-1 23  Safety  Zone;  Grande  Fiesta 
Italians  Fireworks,  Hempstead  Harbor,  New 
York. 

(a)  Location.  The  safety  zone  includes 
the  waters  of  Hempstead  Harbor,  shore 
to  shore,  within  a  300  yard  radius  of  a 
fireworks  barge  anchored  approximately 
300  yards  no^  of  Beir  Beach,  Port 
Washington,  New  York,  at  or  near 
40'’49'52"N  latitude  073'’39'10"W 
longitude  (NAD  1983). 

(b)  Effective  period.  This  section  is  in 
effect  from  9  p.m.  until  10:15  p.m.  on 
September  10, 1995,  imless  extended  or 
terminated  sooner  by  the  Captain  of  the 
Port  New  York. 

(c)  Regulations. 

(1)  The  general  regulations  contained 
in  33  CFR  165.23  apply. 

(2)  All  persons  and  vessels  shall 
comply  with  the  instructions  of  the 
Coast  Guard  Captain  of  the  Port  or  the 
designated  on  scene  patrol  personnel. 
U.S.  Coast  Guard  patrol  personnel 
include  commissioned,  warrant,  and 
petty  officers  of  the  Coast  Guard.  Upon 
being  hailed  by  a  U.S.  Coast  Guard 
vessel  via  siren,  radio,  flashing  light,  or 
other  means,  the  operator  of  a  vessel 
shall  proceed  as  directed. 

Dated;  August  1, 1995. 

T.H.  Gilmour, 

Captain,  U.S.  Coast  Guard,  Captain  of  the 
Port,  New  York. 

(FR  Doc.  95-19676  Filed  8-8-95;  8:45  am] 

BILUNO  CODE  4910-14-M 

33  CFR  Part  183 

[CGD  95-041] 

Propeller  Accidents  Involving 
Houseboats  and  Other  Displacement 
Type  Recreational  Vessels 

agency:  Coast  Guard,  DOT. 

ACTION:  Reopening  of  comment  period. 


SUMMARY:  In  a  notice  published  May  11, 
1995  (60  FR  25191),  the  Coast  Guard 
solicited  comments  from  all  segments  of 
the  marine  community  and  other 
interested  persons  on  various  aspects  of 
propeller  accident  avoidance.  The 
comment  period  closed  July  10, 1995.  In 
response  to  the  notice,  the  Coast  Guard 
received  over  100  letters.  Various 
parties  including  the  National 
Association  of  State  Boating  Law 
Administrators  (NASBLA)  requested  an 
extension  of  the  comment  period.  This 
notice  reopens  and  extends  the 
comment  period. 

DATES:  Comments  must  be  received  on 
or  before  November  7, 1995. 

ADDRESSES:  Comments  may  be  mailed  to 
the  Executive  Secretary,  Marine  Safety 
Coimcil  (G-LRA/3406)  (CGD95-C41), 
U.S.  Coast  Guard  Headquarters,  2100 
Second  Street  SW.,  Washington,  DC 
20593-0001,  or  may  be  delivered  to 
room  3406  at  the  above  address  between 
8  a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The 
telephone  munber  is  (202)  267-1477. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Alston  Colihan,  Auxiliary,  Boating, 
and  Consumer  Affairs  Division,  (202) 
267-0981. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
request  for  comments  by  submitting 
written  data,  views  or  argmnents. 
Persons  submitting  comments  should 
include  their  names  and  addresses  and 
identify  this  notice  (CGD  95-041). 

Please  submit  two  copies  of  all 
comments  and  attachments  in  an 
unbound  format,  no  larger  than  8V&  by 
11  inches,  suitable  for  copying  emd 
electronic  filing.  Persons  wanting 
acknowledgment  of  receipt  of  comments 
should  enclosed  stamped,  self- 
addressed  postcards  or  envelopes. 

The  Coast  Guard  will  consider  all 
comments  received  dining  the  comment 
period.  All  comments  received  after  the 
close  of  the  initial  comment  period  and 
before  the  reopening  of  the  comment 
period  will  also  be  considered. 

Background  Information 

The  Coast  Guard  solicits  comments 
from  all  segments  of  the  marine 
commimity  and  other  interested  persons 
on  various  aspects  of  propeller  accident 
avoidance,  including:  (1)  The  economic 
and  other  impacts  of  establishing  a 
requirement  for  propeller  guards  on 
recreational  houseboats  and  other 
displacement  vessels;  (2)  suggestions  on 
alternatives  to  propeller  gua^s  which 
should  also  be  considered;  (3) 


recommendations  on  the  applicability  of 
regulations;  and  (4)  the  concerns  of  the 
recreational  vessel  livery  and  charter 
industries. 

Persons  submitting  comments  should 
do  so  as  directed  under  Request  for 
Comments  above,  and  specify  the  area(s) 
of  concern  on  which  comments  are 
being  submitted,  state  what  impacts 
may  result  from  one  or  more  alternatives 
identified,  suggest  other  alternatives, 
and  provide  reasons  to  support  the 
information  provided  on  potential 
impact  or  suggested  alternatives. 

The  Coast  Guard  will  consider  all 
relevant  comments  in  determining  what 
action  may  be  necessary  to  address 
propeller  accidents  involving 
houseboats  and  other  displacement-type 
recreational  vessels. 

Dated:  August  2, 1995. 

Rudy  K.  Peschel, 

Rear  Admiral,  U.S.  Coast  Guard,  Chief,  Office 
of  Navigation  Safety  and  Waterway  Services. 
[FR  Doc.  95-19675  Filed  8-8-95;  8:45  am] 
BILUNO  CODE  4910-14-M 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

[PP  0E3875/P623;  FRL-4967-7] 

RIN  2070-AC18 

Cyproconazole;  Pesticide  Tolerance 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  EPA  proposes  to  establish  a 
time-limited  tolerance  for  the  residues 
of  the  fungicide  cyproconazole, 
(2i?S,3f?S)-2-(4-chlorophenyl)-3- 
cyclopropyl-l-(lH-l,2,4-triazole-l- 
yl)butan-2-ol,  in  or  on  the  imported  raw 
agricultural  commodity  coffee  beans  at 
0.1  part  per  million  (ppm).  Sandoz 
Agro,  Inc.,  petitioned  pm’suant  to  the 
F^eral  Food,  Drug  and  Cosmetic  Act 
(FFDCA)  for  this  regulation  to  establish 
a  maximum  permissible  level  for 
residues  of  the  fungicide. 

DATES:  Comments,  identified  by  the 
document  control  number  [PP  0E3875/ 
P623],  must  be  received  on  or  before 
September  8, 1995. 

ADDRESSES:  By  mail,  submit  written 
comments  to:  Public  Response  and 
Program  Resource  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St,  SW., 
Washington,  DC  20460.  In  person,  bring 
a  copy  of  the  conunents  to  Rm.  1132, 
CM  #2, 1921  Jefferson  Davis  Hwy,, 
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Arlington,  VA  22202.  Information 
submitted  as  a  comment  concerning  this 
notice  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
information  as  “Confidential  Business 
Information”  (CBI).  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the  comment 
,  that  does  not  contain  CBI  must  be 
submitted  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  All  written 
comments  will  bie  available  for  public 
inspection  in  Rm.  1132  at  the  address 
given  above,  Ihom  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Electronic, 
comments  must  be  submitted  as  an 
ASCn  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  in  5.1 
file  format  or  ASCII  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  the  docket 
number,  [PP  0E3875/P623].  No 
Confidential  Business  Information  (CBI) 
should  be  submitted  through  e-mail. 
Electronic  comments  on  this  proposed 
rule  may  be  filed  online  at  many  Federal 
IDepository  Libraries.  Additional 
information  on  electronic  submissions 
can  be  foimd  below  in  this  dociunent. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Connie  B.  Welch,  Product 
Manager  (PM)  21,  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  niunber: 
Rm.  227,  CM  #2, 1921  Jefferson  Davis 
Hwy.,  Arlington,  VA  22202,  (703)  305- 
6900;  e-mail: 

welch.connie@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  EPA  is 
proposing  to  estabUsh  em  ipiport 
tolerance  for  the  residues  of  the 
fungicide  c)rproconazole,  [2RS,3RS)-2- 
(4-dilorophenyl)-3-cyclopropyl-l-(lH- 
l,2,4-triazole-l-yl)butan-2-ol,  in  or  on 
the  raw  agricultural  commodity  coffee 
beans  at  0.1  part  per  milfion  (ppm).  The 
proposed  regulation  to  establish  a 
maximum  permissible  level  of  the 
fungicide  pursuant  to  section  408(e)  of 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (FFDCA),  21  U.S.C.  346a,  by 
amending  40  CFR  part  180  to  include 
this  commodity  was  requested  in  a 
pesticide  petition  (PP  0E3875) 
submitted  by  Sandoz  Agro,  Inc.,  1300 
East  Touhy  Ave.,  Des  Plaines,  IL  60018. 


The  scientific  data  submitted  in  the 
petition  and  other  relevant  material 
have  been  evaluated.  The  toxicological 
data  considered  in  support  of  the 
proposed  tolerance  include  the 
following: 

1.  A  90-day  rat  study,  in  which  the 
levels  tested  in  Han  Wistai  strain  rats 
were  0,  20,  80,  and  320  ppm  (0, 1,  4,  and 
16  mg/kg).  Cyproconazole  inhibited 
body  weight  gain,  increased  blood 
sodium,  increased  liver  weights,  and 
produced  histological  changes  in  the 
liver  at  the  high  dose.  Increased  blood 
creatinine  and  decreased  calcimn  levels 
were  observed  at  the  high  and  low  dose, 
but  not  at  the  mid-dose.  Efiects  were 
reversed  after  cessation  of  dosing  and  a 
4-week  recovery  period.  Since  these 
changes  were  not  observed  after  the 
recovery  period  they  were  considered 
treatment  related.  A  NOEL  for  this  study 
was  therefore  not  attained,  but  the 
NOEL  would  be  less  than  1.0  mg/kg. 

2.  A  13-week  feeding  study  in  dogs 
treated  at  0,  20, 100,  and  500  ppm 
yielded  a  NOEL  of  20  ppm  (0.8  mg/kg/ 
day)  and  an  LEL  of  100  ppm  (4  mg/k^ 
day).  At  the  high  dose,  treatment-related 
changes  included  slack  muscle  tone, 
depressed  body  weight  gain,  and 
decreases  in  bilirubin,  total  cholesterol, 
HDL-cholesterol,  triglycerides,  total 
protein,  and  albiimin.  There  were 
increases  in  platelet  counts,  alkaline 
phosphatase,  gamma  glutamyl 
transferase,  absolute  and  relative  liver 
weights,  relative  Iddney  weights,  and 
relative  brain  weights.  Liver  toxicity 
was  indicated  by  hepatomegaly. 

3.  A  21-day  dermal  study,  in  which 
levels  tested  in  New  Zealand  white 
rabbits  were  50,  250,  and  1,250  mg/kg. 
The  NOEL  was  250  mg/kg  and  the  T.F.T. 
was  1,250  mg/kg.  Effects  included 
depressed  body  weight  gain  and  food 
consumption  and  increased  levels  of 
AST,  creatinine,  and  cholesterol. 

4.  A  1-year  dog  study.  When  dogs 
were  fed  a  diet  containing 
cyproconazole  at  levels  of  0,  30, 100,  or 
350  ppm  for  one  year,  a  NOEL  of  30 
ppm  (1.0  mg/kg/day)  and  an  LEL  of  100 
ppm  (3.2  mg/k^day)  were  attained. 
Several  clinical  laboratory  parameters 
indicated  a  difference  between  the 
control  and  treated  animals  which  was 
consistent  with  liver  effects.  Laminal 
eosinophilic  intrahepatocytic  bodies 
were  observed  in  all  males  and  two 
females  at  the  high  dose,  and  in  one 
male  at  the  mid-level  dose.  These 
changes  were  thought  to  represent 
adaptive  hypertrophy  of  the 
endoplasmic  reticuliun.  Relative  kidney 
weights  were  increased  in  low-  and 
high-dose  females;  cytochrome  P450 
was  significantly  increased  in  males  and 


females  at  350  ppm  and  females  at  100 
ppm. 

5.  A  mouse  carcmogemcity  study  in 
which  cyproconazole  at  levels  of  0, 15, 
100,  or  200  ppm  added  to  the  diet  of 
CD-I  mice  for  81  weeks  (males)  and  88 
weeks  (females)  resulted  in  a  NOEL  for 
systemic  toxicity  of  15  ppm  (1.8  mg/kg 
for  males  and  2.6  mg/kg  for  females). 

The  LEL  was  100  ppm  (\3.2  mg/kg  for 
males  and  17.7  mg/kg  for  females)  based 
on  a  significantly  increased  incidence  of 
hepatic  single  cell  necrosis  and  diffuse 
hepatocytic  hypertrophy  at  the  two 
hipest  levels.  The  effect  was  more 
severe  in  males  than  females.  There  was 
a  decreased  amount  of  testicular 
germinal  epithelium  in  males  at  the 
high  dose  which  corresponded  to  an 
increased  incidence  of  fiaccid  testes. 
There  was  an  increased  incidence  of 
liver  adenomas  and  carcinomas  in  both 
sexes. 

6.  A  rat  chronic/carcinogenicity  study 
in  which  cyproconazole  fed  to  KFM 
Wistar  (HAN  Wistar  origin)  rats  (males 
for  118  weeks,  females  for  121  weeks)  at 
0,  20,  50,  or  350  ppm  (males:  1.0,  2.2, 
and  15.6  mg/kg;  females:  1.2,  2.7,  and 
21.8  mg/kg)  resulted  in  slightly 
decreased  body  weights  in  the  high-dose 
females  and  increased  incidence  of  fatty 
infiltration  of  the  liver  in  the  high-dose 
males.  The  NOEL  for  systemic  toxicity 
was  50  ppm.  The  LEL  was  350  ppm.  It 
was  determined  that  the  dose  levels 
were  inadequate  for  the  assessment  of 
the  carcinogenic  potential  of 
cyproconazole  in  the  rat.  The  HED 
C^inogenicity  Peer  Review  Committee 
recommended  that  this  phase  of  the 
study  be  repeated.  The  committee 
classified  cyproconazole  as  a 
quantitated  Group  B2  carcinogen  with  a 
Ql*  of  0.30  (mg/l^/day)-*  based  on  the 
absence  of  an  adequate  carcinogenicity 
study  in  rats  and  the  structural 
relationship  of  cyproconazole  to  closely 
related  analogues  shown  to  have 
carcinogenic  activity. 

7.  A  rat  developmental  toxicity  study 
in  which  cyproconazole  (95.6%  purity) 
was  administered  as  a  suspension  by 
gavage  to  sperm-positive  Wistar/HAN 
female  rats  at  dose  levels  of  0,  6, 12,  24, 
or  48  mg/kg  on  days  6  through  15  of 
gestation.  The  NOEL  for  maternal 
toxicity  was  6  mg/kg,  and  the  LEL  was 
12  mg/kg  based  on  decreased  body 
weight  gain  during  dosing.  The  NOEL 
for  developmental  toxicity  was  6  mg/kg. 
The  LEL  was  12  mg/kg  based  on  the 
increased  incidence  of  supernumerary 
ribs. 

8.  A  chinchilla  rabbit  developmental 
toxicity  study  in  which  cyproconazole 
(95.6%  purity)  was  administered  by 
gavage  to  16  Chinchilla  rabbits  on  days 
6  through  18  of  gestation  at  0,  2, 10,  or 
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50  mg/kg.  The  NOEL  for  maternal 
toxicity  was  10  mg/kg  (equivocal).  The 
LEL  was  50  mg/kg  based  on  decreased 
body  weight  gain  during  dosing. 
Developmental  effects  were  also 
evaluated.  Hydrocephalus  intemus  was 
observed  in  1  fetus  at  each  treatment 
level.  Therefore,  the  NOEL  for 
developmental  toxicity  was  set  at  less 
than  2  mg/kg,  and  the  LEL  was  2  mg/ 
kg.  The  incidence  was  0.85,  0.83,  and 
0.93  for  the  low-,  mid-,  and  high-dose 
fetuses  and  0.08  for  the  historical 
control. 

9.  A  New  Zealand  white  rabbit 
developmental  toxicity  study  in  which 
cyproconazole  (94.8%  purity)  was 
administered  by  gavage  to  18 
inseminated  New  Zealand  White  rabbits 
once  daily  on  days  6  through  18  of 
gestation  at  dose  levels  of  2, 10,  or  50 
mg/kg.  The  NOEL  for  maternal  toxicity 
was  10  mg/kg,  and  the  LEL  was  50  m^ 
kg  based  on  decreased  body  weight  gain. 
I^iere  was  also  evidence  of 
developmental  toxicity.  The  NOEL  for 
developmental  toxicity  was  2  mg/kg, 
and  the  LEL  was  10  mg/kg  based  on  the 
increased  incidence  of  malformed 
fetuses  and  litters  with  malformed 
fetuses. 

10.  A  rat  two-generation  reproduction 
study  in  which  technical  cyproconazole 
(95.6%  pmity)  was  administered  to  26 
male  and  26  female  Fo  and  Fi  KFM- 
Wistar  rats  per  group  for  10  and  12 
weeks,  respectively,  dining  the  pre¬ 
mating  period  via  the  diet  at  0,  4,  20,  or 
120  ppm.  Treatment  of  males  continued 
for  3  weeks  after  termination  of  mating 
and  females  were  treated  until  necropsy 
(post-weeming).  The  systemic  NOEL  for 
parental  toxicity  was  set  at  20  ppm  (1.7 
mg/kg)  based  on  liver  effects  at  10.6  mg/ 
k^day.  For  reproductive  toxicity,  the 
NOEL  was  set  at  4  ppm  (0.4  mg/kg)  and 
the  LEL  at  20  ppm  (1.7  mg/kg)  based  on 
increased  gestation  length  in  the  Fo 
dams  and  decreased  Fi  litter  sizes. 

11.  Several  mutagenicity  studies. 
Mutagenicity  potential  of  cyproconazole 
was  tested  in  several  studies  considered 
acceptable  by  the  Agency.  Since  the 
results  of  two  chromosomal  aberration 
assays  indicated  the  cyproconazole  is 
clastogenic,  additional  mutagenicity 
data  were  requested  to  address  an 
identified  heritable  risk  concern.  For  the 
potential  to  induce  chromosome 
aberrations  in  CHO  cells,  cyproconazole 
was  positive  under  nonactivated  and 
activated  conditions,  thus  supporting 
the  evidence  that  cyproconazole  is 
clastogenic  in  this  test  system. 
Cyproconazole  was  negative  in 
Salmonella,  mouse  micronucleus,  and 
SHE/cell  transformation  assays.  A 
dominant-lethal  assay  in  rats  was 
submitted  and  was  negative.  Based  on 


this  evidence,  the  concern  for  a  possible 
heritable  effect  was  not  pursued. 

12.  Metabolism/pharmacokinetics 
studies.  Cyproconazole  was  shown  to  be 
extensively  metabolized  in  the  rat. 
Unchanged  cyproconazole  and  13 
metabolites  were  isolated  and 
identified,  and  35  metabolites  were 
detected  in  the  excreta.  Excretion  was 
relatively  rapid  with  the  majority  of  the 
radioactivity  appearing  in  the  feces  as  a 
result  of  biliary  elimination.  Residues 
were  found  in  renal  fat,  adrenals,  Iddney 
and  liver,  although  no  significant  tissue 
radioactivity  was  observed  at  168  hours 
post-dose.  . 

The  reference  dose  (RfD)  used  in  the 
dietary  exposure  analysis  was  0.01  mg/ 
kg  bw^day  based  on  a  NOEL  of  30.0 
ppm  (1.00  mg/kg  bwt/day)  fi-om  a  1-year 
dog  feeding  study  with  an  uncertainty 
factor  of  100  that  demonstrated 
hepatotoxicity  and  orgem  weight 
changes  observed  at  3.2  mg/kg/day.  The 
theoretical  maximum  residue 
contribution  (TMRC)  for  the  general 
population  is  0.000002  mg/kg/day  and 
for  females,  20  years  old  and  older,  the 
TMRC  is  0.000003  mg/kg/day.  The 
anticipated  residue  contributions  (ARC) 
as  percentages  of  the  RfD  are  0.018  and 
0.028%  for  the  general  population  and 
females  20  years  old  or  older, 
respectively.  The  chronic  analysis  for 
cyproconazole  is  not  a  worst-case 
estimate  of  dieteuy  exposure,  with  all 
residues  at  anticipated  levels  emd  100% 
of  the  commodities  assumed  to  be 
treated  with  cyproconazole.  Based  on 
the  risk  estimates  calculated  in  this 
analysis,  it  appears  that  chronic  dietary 
risk  from  the  use  recommended  is  not 
of  concern. 

The  upper-boimd  cancer  risk,  based 
on  a  Qi*  of  0.30  (mg/kg/day)-',  was 
calculated  to  be  5.3  x  10-'^,  contributed 
through  the  proposed  use  of 
cyproconazole  in  the  production  of 
imported  coffee  beans.  The  carcinogenic 
analysis  demonstrates  that,  using  the 
proposed  anticipated  residues  and 
without  percent  crop  treated 
information  incorporated  into  the 
analysis,  the  use  on  coffee  does  not 
result  in  a  risk  estimate  exceeding  the 
Agency’s  value  for  negligible  cancer  risk 
of  10-*. 

The  nature  of  the  residue  in  coffee  is 
not  fully  understood.  A  metabolism 
study  in  coffee,  using  triazole-labeled 
cyproconazole,  was  submitted  and  was 
acceptable.  Cyproconazole  per  se  was 
the  primary  component  of  the  residue. 

A  metabolism  study  in  wheat  is  being 
conducted  to  determine  the  fate  of  the 
phenyl  portion  of  cyproconazole  in 
plants.  Preliminary  results  of  the  study 
have  been  submitted.  It  is  the  Agency’s 
conclusion  that  the  res^ilts  of  this  study 


will  not  significantly  alter  the  risk 
evaluation  for  cyproconazole  and, 
therefore,  establishing  a  time-limited 
tolerance  for  coffee  beans  would  not 
pose  any  significant  dietary  risk  to  the 
public  during  the  timefiame  involved  in 
completing  and  reviewing  the  wheat 
metabolism  data  on  this  chemical. 

Adequate  analytical  methodology  is 
available  for  enforcement.  However, 
additional  data  are  required  to 
demonstrate  that  residues  of  several 
other  pesticides  registered  for  use  on 
cofiee  do  not  interfere  with  the  method. 
Prior  to  publication  in  the  Pesticide 
Analytical  Manual,  Vol.  II,  the 
enforcement  methodology  is  being  made 
available  in  the  interim  to  anyone  who 
is  interested  in  pesticide  enforcement 
when  requested  fi-om:  Calvin  Furlow, 
Pubhc  Response  and  Program  Resource 
Branch,  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Rm.  1130A,  CM  #2, 1921  Jefferson  Davis 
Hwy.,  Arhngton,  VA  22202,  (703)-305- 
5937. 

The  pesticide  is  considered  useful  for 
the  purpose  for  which  the  tolerance  is 
sou^t.  Based  on  the  information  and 
data  considered,  the  Agency  has 
determined  that  the  tolerance 
established  by  amending  40  CFR  part 
180  will  protect  the  public  health. 
Therefore,  the  tolerances  are  estabUshed 
as  set  forth  below.  By  way  of  public 
reminder,  this  notice  also  reiterates  the 
registrant’s  responsibility  under  section 
6(a)(2)  of  FIFRA,  to  submit  additional 
factual  information  regarding  adverse 
effects  on  the  environment  and  to 
human  health  by  these  pesticides. 

Any  person  who  has  registered  or 
submitted  an  application  for  registration 
of  a  p>esticide,  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA)  as  amended,  which 
contains  any  of  the  ingredients  listed 
herein,  may  request  within  30  days  after 
pubUcation  of  this  notice  in  the  Federal 
Register  that  this  rulemaking  proposal 
be  referred  to  an  Advisory  Committee  in 
accordance  with  section  408(e)  of  the 
FFDCA. 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  regulation.  Comments  must 
bear  a  notation  indicating  the  document 
control  number,  [PP  0E3875/P623].  All 
written  comments  filed  in  response  to 
this  petition  will  be  available  in  the 
Public  Response  and  Program  Resources 
Branch,  at  the  address  given  above  fiom 
8  a.m.  to  4:30  p.m.,  Monday  through 
Friday,  except  legal  holidays. 

A  record  has  been  established  for  this 
rulemaking  under  docket  number  [PP 
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0E3875/P623]  (including  conunents  and 
data  submitted  electronically  as 
described  below).  A  public  version  of 
this  record,  including  printed,  paper 
versions  of  electronic  comments,  which 
does  not  include  any  information 
claimed  as  CBI,  is  available  for 
inspection  from  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  pubUc  record  is  located  in 
Room  1132  of  the  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  Crystal  Mall  #2, 

1921  Jefferson  Davis  Highway, 
Arlington,  VA. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opp-Docket@epamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this 
rulemaking,  as  well  as  the  pubUc 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly,  EPA  will 
transfer  all  comments  received 
electronically  into  printed,  paper  form 
as  they  are  received  and  will  place  the 
paper  copies  in  the  officied  rulemaking 
record  which  will  also  include  all 
comments  submitted  directly  in  writing. 
The  official  rulemaking  recbrd  is  the 
paper  record  maintained  at  the  address 
in  ADDRESSES  at  the  beginning  of  this 
document. 


Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  the  Agency 
must  determine  whether  the  regulatory 
action  is  “significant”  and  therefore 
subject  to  all  the  requirements  of  the 
Executive  Order  (i.e..  Regulatory  Impact 
Analysis,  review  by  the  Office  of 
Management  and  Budget  (OMB)).  Under 
section  3(f),  the  order  defines 
“significant”  as  those  actions  likely  to 
lead  to  a  rule  (1)  having  an  annual  effect 
on  the  economy  of  $100  million  or 
more,  or  adversely  and  materially 
affecting  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local  or  tribal  governments  or 
commimities  (also  known  as 
“economically  significant”);  (2)  creating 
serious  inconsistency  or  otherwise 
interfering  with  an  action  taken  or 
planned  by  another  agency;  (3) 
materially  altering  the  budgetary 
impacts  of  entitlement,  grants,  user  fees, 
or  loan  programs;  or  (4)  raising  novel 
legal  or  policy  issues  arising  out  of  legal 
memdates,  the  President’s  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order. 

Pursuant  to  the  terms  of  this 
Executive  Order,  EPA  has  determined 
that  this  rule  is  not  “significant”  and  is 
therefore  not  subject  to  OMB  review. 

Pursuant  to  the  requirements  of  the 
-Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat.  1164,  5  U.S.C.  601-612), 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 


establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests,  Reporting  and  recordkeeping 
requirements. 

Dated:  July  27, 1995. 

Stephen  L.  Johnson, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

Therefore,  it  is  proposed  that  40  CFR 
part  180  be  amended  as  follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U..S.C.  346a  and  371. 

2.  By  adding  new  §  180.485,  to  read  as 
follows: 

§  180.485  Cyproconazole;  tolerances  for 
residues. 

A  time-limited  tolerance  is 
established  for  the  residues  of  the 
fungicide  cyproconazole,  {2RS.3RS)-2- 
(4-chlorophenyl)-3-cyclopropyl-l-(lH- 
l,2,4-triazole-l-yl)butan-2-ol,  in  or  on 
the  following  imported  raw  agricultural 
commodity: 


Commodity 

Parts  per 
million 

Expiration  date 

Coffee  beans’ . . . 

0.1 

July  1, 1997. 

'  There  are  no  U.S.  registrations  as  of  August  9, 1995  for  use  on  coffee  beans. 


[FR  Doc.  95-19531  Filed  8-8-95;  8:45  am] 
BILUNG  CODE  6660-60-r 


INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Parts  1051  and  1220 
[Ex  Parte  No.  55  (Sub-No.  95)] 

Petition  for  Rulemaking— Invoiceless 
Billing  Transactions 

AGENCY:  Interstate  Commerce 
Commission. 

ACTION:  Advance  notice  of  proposed 
rulemaking. 

SUMMARY:  The  Commission  is  issuing  an 
advance  notice  of  proposed  rulemaking 


to  examine  restrictions  against 
invoiceless  billing  between  shippers 
and  carriers.  In  this  context,  invoiceless 
billing  means  a  system  in  which 
payments  are  made  with  no  paper  or 
electronic  freight  bill  being  issued  by 
the  carrier.  Presently,  Commission 
regulations  require  the  issuance  of 
freight  bills  by  motor  common  carriers 
and  require  their  retention  for  one  year. 
'This  proceeding  is  instituted  in 
response  to  a  petition  asking  the 
Commission  to  modify  the  present 
regulations  to  allow  consensual 
invoiceless  bilUng  between  shippers,  on 
the  one  hand,  and  motor  common  and 
contract  carriers  on  the  other.  The 
Commission  is  asking  for  comments  on 
this  proposal  and  on  whether 


consensual  invoiceless  hilfing  should  be 
authorized  for  other  modes,  including 
rail  and  water  carriers.  Following 
receipt  of  pubUc  comments,  the 
Commission  will  decide  whether  any 
changes  to  the  present  rules  may  be 
warranted.  If  so,  a  notice  of  proposed 
rulemaking  will  be  issued.  Otherwise, 
the  proceeding  will  be  discontinued. 

DATES:  Any  person  interested  in 
participating  in  this  proceeding  as  a 
party  of  record  may  file  comments  by 
October  10, 1995. 

ADDRESSES:  Send  an  original  and  10 
copies  of  pleadings  referring  to  Ex  Parte 
No.  55  (Sub-No.  95)  to:  Office  of  the 
Secretary,  Case  Control  Branch, 
Interstate  Commerce  Commission,  1201 
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Constitution  Avenue,  NW.,  Washington, 
DC  20423. 

FOR  FURTHER  INFORMATION  CONTACT: 

Beryl  Gordon,  (202)  927-5610.  [TDD  for 
the  hearing  impaired:  (202)  927-5721.) 

SUPPLEMENTARY  INFORMATION:  For  a  more 
detailed  discussion  of  the  current 
statutes  and  regulations,  the  issues 
raised  by  the  petition,  and  the 
information  that  is  needed  to  go 
forward,  see  the  Commission’s  separate 
decision  in  this  proceeding  issued 
today.  To  obtain  a  copy  of  the  full 
decision,  write  to,  call,  or  pick  up  in 
person  from:  Office  of  the  Secretary, 
Room  2215,  Interstate  Commerce 
Commission,  1201  Constitution  Avenue, 
NW.,  Washington,  DC  20423. 

Telephone:  (202)  927-7428.  [Assistance 
for  the  hearing  impaired  is  available 
through  TDD  services:  (202)  927-5721.] 

Regulatory  Flexibility 

Because  this  is  not  a  notice  of 
proposed  rulemaking  within  the 
meaning  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.],  we  need  not 
conduct  at  this  point  an  examination  of 
impacts  on  small  business.  However,  we 
welcome  any  comments  regarding  small 
entity  considerations  embodied  in  that 
Act. 

Environmental  and  Energy 
Considerations 

Issuing  this  notice  will  not 
significantly  affect  either  the  quality  of 
the  hiunan  environment  or  the 
conservation  of  energy  resources 
because  the  notice  merely  seeks 
information  and  is  not  proposing  any 
change  in  current  rules  or  policy.  We 
preliminarily  conclude  that,  even  if  we 
subsequently  decide  to  grant  the  relief 
sought  by  petitioner,  an  environmental 
assessment  would  not  be  necessary 
vmder  our  regulations  because  the 
proposed  action  would  not  result  in 
changes  in  carrier  operations  that 
exceed  the  threshold  established  in  our 
regulations.  See  49  CFR  1105.6(c)(2).  We 
invite  comments  on  the  environmental 
and  energy  impacts  of  the  proposal. 

List  of  Subjects 
49  CFR  Part  1051 

Buses,  Freight,  Motor  carriers. 
Reporting  and  Recordkeeping 
requirements. 

49  CFR  Part  1220 

Motor  Ccirriers,  Railroads,  Reporting 
and  recordkeeping  requirements. 

Authority:  49  U.S.C.  10321  and  11144,  and 
5  U.S.C.  553. 

Decided:  July  25, 1995. 


By  the  Commission,  Chairman  Morgan, 
Vice  Chairman  Owen,  Commissioners 
Simmons  and  McDonald. 

Vernon  A.  Williams, 

Secretary. 

[FR  Doc.  95-19512  Filed  8-8-95;  8:45  am] 
BILUNG  CODE  7035-ai-P 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50  CFR  Part  17 
RIN  1018-AD  38 

Endangered  and  Threatened  Wildlife 
and  Plants;  Proposed  Endangered 
Status  for  Four  Plants  From 
Southwestern  California  and  Baja 
California,  Mexico 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Fish  and  Wildlife  Service 
(Service)  proposes  to  list 
Acanthomintha  ilicifolia  (San  Diego 
thornmint),  Dudleya  stolonifera  (Laguna 
Beach  dudleya),  Hemizonia  conjugens 
(Otay  tarweed),  and  Monardella  linoides 
ssp.  viminea  (willowy  monardella)  as 
endangered  throughout  their  respective 
ranges  in  southwestern  California  and 
nordiem  Baja  California,  Mexico, 
pursuant  to  the  Endangered  Species  Act 
of  1973,  as  amended  (Act).  These 
species  occur  in  coastal  sage  scrub, 
chaparral,  and  grassland  habitats.  The 
four  taxa  are  threatened  by  a  variety  of 
factors  including  urban  and  agricultural 
development,  competition  from  non¬ 
native  plant  species,  off-road  vehicle 
use,  mining,  grazing,  and  trampling  by 
hikers.  This  proposed  rule,  if  made 
final,  would  implement  the  Federal 
protection  and  recovery  provisions 
afforded  by  the  Act  for  these  four  plant 
species. 

DATES:  Conunents  from  all  interested 
parties  must  be  received  by  October  9, 
1995.  Pubhc  hearing  requests  must  be 
received  by  September  25, 1995. 
ADDRESSES:  Comments  and  materials 
concerning  this  proposal  should  be  sent 
to  the  Field  Supervisor,  U.S.  Fish  and 
Wildlife  Service,  Carlsbad  Field  Office, 
2730  Loker  Avenue  West,  Carlsbad, 
Cahfomia  92008.  Comments  and 
materials  received  will  be  available  for 
pubhc  inspection,  by  appointment, 
during  normal  business  hours  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT:  Gail 
Kobetich  at  the  above  address 
(telephone  619/431-9440). 


SUPPLEMENTARY  INFORMATION: 
Background 

Acanthomintha  ilicifolia  (San  Diego 
thornmint),  Dudleya  stolonifera  (Laguna 
Beach  liveforever),  Monardella  linoides 
ssp.  viminea.  (willowy  monardella),  and 
Hemizonia  conjugens  (Otay  tarweed) 
occur  in  San  Diego  and  Orange  Coimties 
in  southwestern  California.  In  addition, 
populations  of  three  of  these  taxa  [A. 
ilicifolia,  H.  conjugens,  and  M.  linoides 
ssp.  viminea)  extend  into  extreme 
northern  Baja  California,  Mexico.  These 
species  occm  in  coastal  sage  scrub  or  in 
a  mosaic  of  sage  scrub,  chaparral, 
riparian  scrub,  and  grassland  habitats. 

Coastal  sage  scrub  is  a  community 
typically  dominated  by  a  variety  of 
drought-deciduous  and  evergreen 
sclerophyllous  shrubs,  including 
Artemisia  califomica  (California 
sagebrush),  Eriogonum  fasciculatum 
(Cahfomia  buckwheat),  Encelia 
califomica  (Cahfomia  encelia),  E. 
farinosa  (brittle  bush),  Malosma  laurina 
(laurel  svunac),  Opuntia  spp.  (prickly 
pear,  cholla),  SaMa  spp.  (black  sage, 
white  sage),  Rhus  integrifolia 
(lemonadeberry),  and  R.  ovata 
(sugarbush).  Coastal  sage  scmb  was 
historically  distributed  throughout 
cismontane  (coastal)  Cahfomia  south  of 
San  Francisco  to  Ensenada  in  Baja 
Cahfomia,  Mexico  (Westman  1983).  It 
ranges  in  elevation  from  sea  level  to 
about  600  meters  (m)  (2,000  feet  (ft))  in 
inland  sites  in  the  southerly  portion  of 
its  distribution  (O’Leaiy  1990). 

Acanthomintha  ilicifolia  grows  in 
heavy  clay  soils  in  open  areas  of  coastal 
sage-scmb,  chaparral,  and  native 
grassland  in  San  Diego  County  and 
northern  Baja  California,  Mexico. 
Dudleya  stolonifera  is  primarily 
restricted  to  weathered  bluffs  and  rock 
outcrops  in  microhabitats  within  coastal 
sage  scmb  or  chaparral.  D.  stolonifera  is 
found  only  in  the  vicinity  of  L,aguna 
Beach  (Orange  Coimty).  Hemizonia 
conjugens  occurs  in  southern  coastal 
San  Eliego  Coimty  and  northern  Baja 
Cahfomia,  Mexico,  and  is  typically 
foimd  in  clay  soils  on  slopes  and  mesas 
within  coastal  sage  scmb  or  grassland 
habitats.  Monardella  linoides  ssp. 
viminea  primeuily  inhabits  washes  in 
coastal  sage  scmb  or  riparian  scmb 
habitats.  Populations  of  M.  linoides  ssp. 
viminea,  concentrated  in  the  Miramar 
area  of  San  Diego  County,  extend  south 
into  Baja  Cahfomia,  Mexico. 

Typically,  areas  with  Mediterranean 
climates  such  as  southern  Cahfomia 
have  numerous  rare,  locally  endemic 
species  (Stebbins  and  Major  1965,  Cody 
1986).  Southern  Cahfomia  has  the 
highest  concentration  of  locally 
endemic  plant  species  in  the  United 


40550 


Federal  Register  /  Vol.  60,  No.  153  /  Wednesday,  August  9,  1995  /  Proposed  Rules 


States  (Gentry  1986)  and  currently 
experiences  one  of  the  highest  hiunan 
population  growth  rates  in  the  coimtry. 
Habitat  destruction,  or  modification 
adversely  affects  taxa  native  to  this  area 
by  reducing  population  densities  and 
contributing  to  habitat  fragmentation. 
Rapid  urbanization  and  agricultural 
conversion  in  Orange  and  San  Diego 
Coimties  has  already  eliminated  or 
reduced  populations  of  the  four  plant 
taxa  add^sed  in  this  proposed  rule. 
These  species  have  also  b^n  adversely 
affected  by  the  invasion  of  non-native 
plants,  off-road  vehicle  use,  increased 
erosion,  grazing,  and  trampling  by 
humans. 

By  the  1980’s,  nearly  90  percent  of  the 
entire  coastal  sage  scrub  ecosystem  in 
California  had  been  lost  (Westman 
1981a,  1981b).  In  San  Diego  Coimty,  95 
percent  of  the  native  perennial 
grasslands  and  nearly  60  percent  of  the 
coastal  sage  scrub  had  been  eUminated 
as  a  result  of  urban  and  agricultural 
development  (Oberbauer  and 
Vanderweir  1991,  San  Diego 
Association  of  Governments  1995). 

From  1950  to  1990,  the  human 
population  of  San  Diego  Coimty 
increased  by  349  percent  and  the 
population  of  Orange  County  increased 
by  1,015  percent  (C^fomia  Department 
of  Finance  1993).  Most  of  these 
increases  occurred  within  or  near  sites 
historically  occupied,  in  part,  by  coastal 
sage  scrub.  About  125,000  acres  of 
coastal  sage  scrub  remain  in  San  Diego 
County  (^rvice  1991).  Between  1990 
and  2015,  the  number  of  occupied 
housing  imits  in  San  Diego  County  is 
expected  to  increase  by  69  percent  (San 
Diego  Association  of  Governments 
1991).  The  trend  of  habitat  loss  and 
fragmentation  is  expected  to  continue  as 
the  population  of  southern  California 
expands. 

Populations  of  the  proposed  taxa  in 
Baja  California  are  also  threatened  by 
land  use  practices.  For  example,  Bowler 
(1990)  and  Oberbauer  (1994)  reported 
that  coastal  scrub  vegetation  in  northern 
Baja  California  is  being  grazed,  burned 
to  increase  grass  production,  and 
rapidly  converted  to  row-crop 
agricultiue  or  condominiums, 
campgroimds,  and  resort  housing.  Rea 
and  Weaver  (as  cited  in  Atwood  1990) 
also  noted  that  coastal  sage  scrub  in  Baja 
California  “.  .  .  has  been  seriously 
degraded  by  burning,  grazing,  and 
conversion  to  vineyards  during  the  past 
two  decades.” 

Discussion  of  the  Four  Species 
Proposed  for  Listing 

Acanthomintha  ilicifolia  (San  Diego 
thommint)  was  first  described  by  Asa 
Gray  as  Calamintha  ilicifolia,  based  on 


a  type  specimen  collected  fr^m  “lower 
California,”  (Gray  1872).  Gray  (1878) 
subsequently  renamed  the  species  A. 
ilicifolia.  A.  ilicifolia  is  an  annual 
aromatic  herb  of  the  mint  family 
(Lamiaceae).  Members  of  the  genus  have 
whorled  flowers  subtended  by  a  pair  of 
leaves  and  several  sharply-spined 
bracts.  A.  ilicifolia  can  be  distinguished 
frtim  other  members  of  the  genus  by  its 
hairless  anthers  and  style.  The  tubular, 
two-lipped  corollas  are  white  with  rose 
markings  on  the  lower  lip. 

Acanthomintha  ilicifolia  usually 
occurs  on  clay  soils  in  open  patches  of 
coastal  sage  scrub  and  chaparral  of 
coastal  San  Diego  County  and  south  to 
San  Telmo  in  northern  Baja  California, 
Mexico.  This  taxon  is  considered  to  be 
“.  .  .  one  of  the  most  restricted  clay  soil 
endemics”  (Oberbauer  1993).  It  is 
frequently  associated  with  gabbro  soils 
derived  from  igneous  rock,  and  also 
occurs  in  calcareous  marine  sediments. 
About  40  percent  of  the  known  35 
historic  populations  of  A.  ilicifolia  in 
the  United  States  have  been  extirpated. 
Currently,  about  40,000  individuals  are 
distributed  over  20  sites  in  the  United 
States  ranging  from  San  Marcos  east  to 
Alpine  and  south  to  Otay  Mesa  (San 
Diego  County)  (California  Native 
Natural  Diversity  Data  Base  (CNNDDB) 
1994,  Reiser  1994).  At  least  nine  sites 
are  known  to  have  recently  supported 
A.  ilicifolia  in  Baja  California,  Mexico. 
The  status  of  this  species  in  Mexico  is 
uncertain. 

Dudleya  stolonifera  (Laguna  Beach 
liveforever)  was  first  described  by  Reid 
Moran  (1949),  based  on  a  specimen 
collected  in  1948  from  Aliso  Canyon 
(Orange  County).  This  succulent 
perennial  member  of  the  stonecrop 
family  (Crassulaceae)  has  basal  rosettes 
of  flat,  oblong,  bright  green  leaves  that 
arise  from  a  woody  base.  Its  flowers 
have  bright  yellow-green  petals  that  are 
fused  near  their  base.  D.  stolonifera  is 
distinguished  by  its  branching  stolons, 
with  lateral  vegetative  branches  that 
eirise  from  the  basal  rosette  (Moran 
1977).  D.  stolonifera  occurs  on  steep 
cliffs  in  canyons  near  Laguna  Beach. 
This  species  is  known  from  only  six 
populations,  comprising  a  total  of  8,000 
to  10,000  individuals  (Fred  Roberts, 
Service  botanist,  pers.  comm.  1994). 

Hemizonia  conjugens  (Otay  tarweed) 
was  first  described  by  David  D.  Keck 
(1958)  based  on  a  specimen  collected  by 
L.R.  Abrams  from  river  bottom  land  in 
the  Otay  area  of  San  Diego.  H. 
conjugens,  a  glandular,  aromatic  annual 
of  the  sunflower  family  (Asteraceae), 
has  a  branching  stem  from  5  to  25 
centimeters  (2  to  9.8  inches)  in  height, 
and  deep  green  or  gray-green  leaves 
with  soft,  shaggy  hairs.  The  yellow 


flower  heads  are  composed  of  8  to  10 
ray  flowers  and  13  to  21  disk  flowers 
with  hairless  or  sparingly  downy 
corollas.  The  phyllaries  are  keeled  with 
short-stalked  glands  and  lenge, 
unstalked,  flat  glands  near  the  margins. 
H.  conjugens  occurs  within  the  range  of 
H.  fasciculata  and  H.  paniculata. 

Certain  morphological  characteristics  of 
H.  conjugens  are  intermediate  between 
those  of  the  closely  related  species,  H. 
fasciculata  and  H.  paniculata  (Tanowitz 
1982).  H.  conjugens  can  be 
distinguished  from  other  members  of 
the  genus  by  its  keeled  phyllaries,  black 
anthers,  and  its  number  of  disk  and  ray 
flowers. 

Hemizonia  conjugens  has  a  very 
limited  distribution,  consisting  of  15 
populations  near  Spring  Valley  in 
southern  San  Diego  County  and  one 
population  in  Baja  California,  Mexico 
(Rieser  1994;  Sandy  Morey,  Endangered 
Plants  Program  Coordinator,  California 
Department  of  Fish  and  Game,  in  litt. 
1994).  Three  of  the  18  historic  localities 
of  H.  conjugens  in  the  United  States  are 
considered  to  be  extirpated  (Hogan 
1990,  S.  Morey  in  litt.  1994).  This  taxon 
is  restricted  to  clay  soils  in  coastal  sage 
scrub  and  grassland  habitats.  H. 
conjugens  appears  to  tolerate  mild 
levels  of  disturbance  such  as  light 
greizing  (Dr.  Barry  Tanowitz,  University 
of  California,  Santa  Barbara,  in  litt. 

1977;  Hogan  1990).  Such  mild 
disturbances  may  create  sites  necesseiry 
for  germination  (Tanowitz  1977),  but  the 
species  is  threatened  by  activities  such 
as  development  and  intensive 
agriculture.  Until  its  rediscovery  in  Baja 
CaUfomia  in  1977,  this  species  was 
considered  to  be  extinct  as  a  result  of 
extensive  development  within  its  range 
(Tanowitz  1978). 

Monardella  linoides.ssp.  viminea  was 
first  described  in  1902  by  Edward  L. 
Greene,  who  named  it  Monardella 
viminea,  from  a  type  specimen  collected 
by  Vassey  in  1880  (Greene  1902). 

Greene  (1906)  subsequently  renamed 
the  plant  Madronella  viminea.  Munz 
(1935)  reduced  the  rank  of  Monardella 
viminea  to  a  subspecies  of  Monardella 
linoides.  Monardella  linoides  ssp. 
viminea  is  a  perennial  herb  of  the  mint 
family  (Lamiaceae)  with  a  woody  base 
and  aromatic  foliage.  The  leaves  of  this 
species  are  linear  to  lanceolate.  Its  pale 
white  to  rose-colored  flowers  are  borne 
in  dense  terminal  heads  subtended  by 
greenish-white,  often  rose-tipped  bracts. 
This  taxon  can  be  distinguished  from 
other  members  of  the  genus  by  its 
glaucous-green,  hairy  stem  and  its 
conspicuously  gland-dotted  bracts. 
Monardella  linoides  ssp.  viminea  often 
grows  in  sandy  washes  and  floodplains, 
and  is  fr'equently  associated  with 
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Eriogonum  fasciculatum  (California 
buckwheat),  Platanus  racemosa 
(sycamore),  Quercus  agrifolia  (coast  live 
o^),  Artemisia  calif  arnica  (California 
sagebrush),  and  Baccharis  sarothroides 
(coyote-bush)  (Scheid  1985). 

Approximately  6,000  individuals  of 
Monardella  linoides  ssp.  viminea  from 
20  populations  are  thought  to  be  extant 
in  the  United  States.  This  taxon  was 
previously  known  from  27  occurrences 
in  the  United  States.  All  but  one 
population  of  approximately  200 
individuals  occius  between  Penasquitds 
Canyon  and  Mission  Gorge  in  San  Diego 
County.  Fifteen  populations  have  fewer 
than  100  plants,  and  6  of  these  contain 
fewer  than  15  individuals.  One 
population  occurs  near  Arroyo  Jatay  in 
northern  Baja  California,  Mexico. 

Previous  Federal  Actions 

Federal  government  action  on  the  four 
plant  taxa  considered  in  this  rule  began 
as  a  result  of  section  12  of  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531  et  seq.],  which 
directed  the  Secretary  of  the 
Smithsonian  Institution  to  prepare  a 
report  on  those  plants  considered  to  be 
endangered,  threatened,  or  extinct.  This 
report,  designated  as  House  Document 
No.  94-51,  was  presented  to  Congress 
on  January  9, 1975,  and  listed 
Acanthomintha  ilicifolia,  Dudleya 
stolonifera,  Monardella  linoides  ssp. 
viminea,  and  Hemizonia  conjugens  as 
endangered.  The  Service  published  a 
notice  on  July  1, 1975  (40  FR  27823),  of 
its  acceptance  of  the  report  of  the 
Smithsonian  Institution  as  a  petition 
within  the  context  of  section  4(c)(2) 

(now  section  4(b)(3))  of  the  Act,  and  of 
its  intention  thereby  to  review  the  status 
of  the  plant  taxa  named  therein.  A. 
ilicifolia,  D.  stolonifera,  H.  conjugens, 
and  M.  linoides  ssp.  viminea  were 
included  in  the  July  1, 1975,  notice.  On 
June  16, 1976,  the  Service  published  a 
proposal  (41  FR  24523)  to  determine 
approximately  1,700  vascular  plant 
species  to  be  endangered  species 
pursuant  to  section  4  of  the  Act.  The  list 
of  1,700  plant  taxa  was  assembled  on 
the  basis  of  comments  and  data  received 
by  the  Smithsonian  Institution  and  the 
Service  in  response  to  House  Document 


No.  94—51  and  the  July  1, 1975, 
publication.  A.  ilicifolia,  D.  stolonifera, 
H.  conjugens,  and  M.  linoides  ssp. 
viminea  were  also  included  in  the  June 
16, 1976,  proposal. 

General  comments  received  in 
response  to  the  1976  proposal  were 
smnmarized  in  an  Apnl  26, 1978,  notice 
(43  FR  17909).  The  Endangered  Species 
Act  amendments  of  1978  required  that 
all  proposals  over  2  years  old  be 
withdrawn.  A  1-year  grace  period  was 
given  to  those  proposals  already  more 
than  2  years  old.  In  a  December  10, 

1979,  notice  (44  FR  70796),  the  Service 
withdrew  the  outstanding  portion  of 
June  16, 1976,  proposal,  along  with  four 
other  proposals  that  had  expired. 

The  Service  published  a  Notice  of 
Review  for  plants  on  December  15, 1980 
(45  FR  82480).  This  notice  included 
Acanthomintha  ilicifolia,  Dudleya 
stolonifera,  Hemizonia  conjugens,  and 
Monardella  linoides  ssp.  viminea  as 
category  1  candidate  taxa  (species  for 
which  data  in  the  Service’s  possession 
are  sufficient  to  support  a  proposal  for 
listing).  On  November  28, 1983,  the 
Service  published  in  the  Federal 
Register  (48  FR  53640)  a  supplement  to 
the  1980  Notice  of  Review.  This 
supplement  treated  A.  ilicifolia,  M. 
linoides  ssp.  viminea,  and  H.  conjugens 
as  category  2  candidate  taxa  (species  for 
which  data  in  the  Service’s  possession 
indicate  listing  may  be  appropriate,  but 
for  which  additional  biological 
information  is  needed  to  support  a 
proposed  rule).  In  the  September  27, 
1985,  revised  Notice  of  Review  for 
plants  (50  FR  39526),  D.  stolonifera  was 
included  as  category  1  species;  and  A. 
ilicifolia,  H.  conjugens,  and  M.  linoides 
ssp.  viminea  were  included  as  category 
2  taxa.  Enough  data  were  subsequently 
gathered  to  include  A.  ilicifolia  as  a 
category  1  species  in  the  February  21, 
1990,  Federal  Register  (50  FR  45242). 
The  plant  Notice  of  Review  was  again 
revised  on  September  30, 1993  (58  FR 
51144).  The  status  of  D.  stolonifera  and 
A.  ilicifolia  remained  as  category  1 
candidate  species;  H.  conjugens  and  M. 
linoides  ssp.  viminea  remained  as 
catego^  2  candidate  species. 

Section  4(b)(3)(B)  of  the  Act  requires 
the  Secretary  to  make  findings  on 


certain  pending  petitions  within  12 
months  of  their  receipt.  Section  2(b)(1) 
of  the  1982  amendments  further 
requires  that  all  petitions  pending  on 
October  13, 1982,  be  treated  as  having 
been  newly  submitted  on  that  date.  This 
was  the  case  for  all  the  species  presently 
being  proposed,  because  the  1975 
Smithsoniem  report  that  included  these 
species  was  accepted  as  a  petition.  On 
October  13, 1983,  the  Service  fmmd  that 
the  petitioned  listing  of  these  species 
was  warranted,  but  that  the  listing  of 
these  species  was  precluded  by  other 
pending  listing  actiohs  of  higher  priority 
pursuant  to  section  4(b)(3)(c)(i)  of  the 
Act.  The  finding  was  reviewed  in 
October  1984  tlnough  1993. 

In  1990,  the  Service  received  a 
petition  to  list  Hemizonia  conjugens 
(dated  December  14, 1990)  as 
endangered  and  a  petition  to  list 
Acanthomintha  ilicifolia  (imdated)  as 
endemgered  from  David  Hogan  of  the 
San  Diego  Biodiversity  Project.  These 
petitions  also  requested  the  designation 
of  critical  habitat.  A.  ilicifolia  and  H. 
conjugens  were  included  in  the 
Smithsonian  Institution’s  Report  of  1975 
that  had  been  accepted  as  a  petition. 

The  Service,  therefore,  regaided  Mr. 
Hogan’s  petitions  to  list  these  two  teixa 
as  second  petitions. 

Summary  of  Factors  Affecting  the 
Species 

Section  4  of  the  Endangered  Species 
Act  and  regulations  (50  CFR  part  424) 
promulgated  to  implement  the  listing 
provisions  of  the  Act  set  forth  the 
procedures  for  adding  species  to  the 
Federal  lists.  A  species  may  be 
determined  to  be  endangered  or 
threatened  due  to  one  or  more  of  the 
five  factors  described  in  section  4(a)(1). 
The  threats  facing  these  fouf  taxa  are 
summarized  in  Table  1.  These  factors 
and  their  application  to  Acanthomintha 
ilicifolia  (Gray).  Gray  (San  Diego 
thommint),  Dudleya  stolonifera  Moran 
(Laguna  Beach  liveforever),  Hemizonia 
conjugens  Keck  (Otay  tarweed),  and 
monardella  linoides  ssp.  viminea 
(Greene)  Abrams  (willowy  monardella) 
are  as  follows; 
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A.  The  present  or  threatened 
destruction,  modification,  or 
curtailment  of  their  habitat  arrange. 

The  rapid  url»nization  of  coastal 
southern  California  imminently 
threatens  the  four  taxa  in  this  proposed 
rule.  Many  of  the  same  factors 
threatening  Acanthomintha  ilicifolia, 
Hemizonia  conjugens,  and  Monardella 
linoides  ssp.  viminea  in  the  United 
States  (mban  and  agricultural 
development)  are  threatening  these 
species  in  Baja  California,  Mexico. 

Of  the  35  historically  known 
populations  of  Acanthomintha  ilicifolia 
in  the  United  States,  15  have  been 
extirpated  by  residential  or  commercial 
developments.  In  addition,  off-road 
vehicle  activity  and  trampling  by  cattle 
and  humans  have  contributed  to  the 
decline  of  this  species.  Thirteen  of  the 
remaining  20  populations  of  A.  ilicifolia 
occur  on  unprotected  land,  and  several 
of  these  are  declining  rapidly.  For 
example,  a  site  near  Rancho  Santa  Fe 
supported  hundreds  of  plants  in  1978, 
hut  only  three  plants  in  1986  (CNNDDB 
1994).  Ilie  habitat  in  this  area  was 
degraded,  apparently  firom  the  impacts 
of  adjacent  development  (CNNDDB 
1994).  A  population  of  A.  ilicifolia  in 
Enciniteis  contained  11,000  plants  in 
1989,  but  only  1,400  in  1992.  This 
population  is  threatened  by  trampling 
and  soil  erosion  (Robert  Taylor, 
botanical  consultant,  pers.  comm.  1992). 
Another  locality  was  partially  extirpated 
by  an  unauthorized  haul  road,  which 
eliminated  60  to  70  percent  of  the 
population  (CNNDDB  1994). 

Five  of  the  known  remaining 
locations  of  Acanthomintha  ilicifolia 
occur  on  protected  land.  Two 
populations  occur  on  the  Cleveland 
National  Forest  (Viejas  Moimtain  and 
Poser  Moimtain).  Two  populations  are 
found  in  parks  owned  by  the  City  of  San 
Diego  (Penasquitos  Canyon  and  Mission 
Trail).  One  population,  located  on 
McGinty  Mountain,  is  managed  by  The 
Nature  Conservancy  and  the  California 
Department  of  Fish  and  Game.  However, 
these  localities  are  vulnerable  to  habitat 
degradation  resulting  from  trampling, 
dumping,  erosion,  and  off-road  vehicle 
activity.  The  McGinty  Mountain 
population  is  threatened  by  a  proposed 
water  tower  project  (Fred  Sproul, 
botanical  consultant,  pers.  comm.  1992). 
Roads  adjacent  to  populations  in  the 
vicinity  of  McGinty  Mountain  and 
Penasquitos  Canyon  provide  easy  access 
for  foot  traffic  and  off-road  vehicle  use 
(Mike  Kelly,  Friends  of  Los  Penasquitos 
Canyon,  pers.  comm.  1992).  The  Viejas 
Mountain  population  has  been 
adversely  affected  by  trampling  impacts 
associated  with  grazing,  resulting  in 
increased  erosion  and  the  invasion  of 


non-native  plant  species  (Fred  Sproul, 
pers.  comm.  1992). 

The  status  of  Acanthomintha  ilicifolia 
and  its  habitat  in  northwestern  Baja 
California,  Mexico,  is  not  well 
documented.  The  species  is  known  to 
occur  as  far  south  as  Las  Escobas  near 
San  Quintin,  but  its  distribution  in 
Mexico  is  spotty  (Reid  Moran,  pers. 
comm.  1992).  The  San  Diego  Natural 
History  Museum  has  herbarium 
specimens  of  A.  ilicifolia  from  nine 
localities  in  Baja  California,  Mexico. 
However,  little  information  is  available 
on  numbers  of  individuals  or  specific 
threats.  One  population  near  Tecate  is 
threatened  by  an  adjacent  clay  mining 
operation  (Tom  Oberbauer,  senior 
planner,  San  Diego  County,  pers.  comm. 
1992).  This  northern  region  represents 
one  of  the  most  severely  impacted  areas 
in  Baja  California  and  many  of  the  same 
factors  (urban  and  agricultural 
development)  that  have  affected  the 
status  of  this  taxon  in  the  United  States 
also  threaten  the  species  in  Mexico. 

Approximately  8,000  to  10,000 
individuals  of  Dudleya  stolonifera  in  six . 
locations  are  thought  to  be  extant.  Urban 
development  and  associated  edge  effects 
(see  Factor  E)  threaten  D.  stolonifera. 
Approximately  half  of  the  Canyon  Acres 
population  of  D.  stolonifera  has  been 
cleared  by  the  landowner  (CNNDDB 
1992). 

Habitat  for  Dudleya  stolonifera  is  also 
degraded  by  adjacent  land  uses.  The 
type  locality  for  D.  stolonifera  is 
adjacent  to  urban  development  and  is 
declining  due  to  increased  shading  and 
competition  from  non-native  plants  (Kei 
Nakai,  botanical  consultant,  pers. 
comm.  1992).  The  largest  population  of 
D.  stolonifera,  located  directly  aidjacent 
to  residential  development  in  Aliso 
Canyon  (Orange  County),  is  threatened 
by  fuel  modification  and  hydroseeding 
(City  of  Laguna  Beach  1993;  Fred 
Roberts,  pers.  comm.'l994). 

Proposed  development  threatens  the 
majority  of  the  remaining  populations  of 
Hemizonia  conjugens  in  the  United 
States.  In  addition,  much  of  the 
potentially  suitable  habitat  for  this 
species  has  been  cleared  for  agriculture. 
Three  of  the  18  historic  locations  of  H. 
conjugens  are  considered  to  be 
extirpated  (Hogan  1990,  S.  Morey  in  litt. 
1994).  None  of  the  existing  populations 
are  entirely  protected.  One  population 
previously  laiown  firom  an  open  space 
easement  in  a  residential  area  had  100 
plants  in  1987,  but  was  subsequently 
reported  as  extirpated  (Hogan  1990). 

The  majority  of  remaining  habitat  for 
this  species  is  degraded  by  illegal 
dumping  and  off-road  vehicle  activity. 
At  least  five  of  the  remaining  localities 
for  H.  conjugens  are  within  proposed 


development  projects,  and  one  of  these 
may  already  be  extirpated.  At  least  80 
percent  of  the  largest  known  population 
(about  60  percent  of  all  known 
individuals)  of  this  species  is  threatened 
by  a  proposed  housing  development 
(Dudek  and  Associates  1992,  S.  Morey 
in  litt.  1994). 

Monardella  linoides  ssp.  viminea  was 
previously  known  firom  27  occurrences 
in  the  United  States,  seven  of  which 
have  been  extirpated  by  transportation 
projects  and  industrial  development.  Of 
tSe  five  remaining  occurrences  with  at 
least  100  individuals,  none  are  currently 
protected.  The  remaining  populations  of 
M.  linoides  ssp.  viminea  are  threatened 
by  urban  development,  sand  and  gravel 
mining,  off-road  vehicle  activity, 
trampling,  trash  dumping,  and  erosion. 
One  of  the  largest  populations  (2,000  to 
3,000  individuals)  is  located  on  private 
property,  on  Federal  land  managed  by 
the  Navy,  and  on  City-owned  property 
(Sycamore  Canyon  City  Park).  This 
population  has  been  damaged  by  off¬ 
road  vehicles  and  fire,  which  continue 
to  threaten  the  remaining  populations  of 
this  taxon.  Two  populations  on  Miramar 
Naval  Air  Station  land  have  been 
partially  destroyed  by  road 
construction.  The  other  two  large 
populations  of  M.  linoides  ssp.  viminea 
are  on  private  property.  One  of  these 
(approximately  340  individuals)  is 
threatened  by  sand  and  gravel  mining. 
The  other  population,  with 
approximately  200  individuals,  is  on 
property  proposed  for  development. 
Habitat  for  this  taxon  in  Los  Penasquitos 
City  Regional  Park  is  degraded  by 
stream  erosion,  trash  dumping,  and  the 
invasion  of  non-native  species.  Another 
population  in  San  Clemente  Park, 
owned  by  the  City  of  San  Diego,  was 
reported  to  have  approximately  60 
plants  in  the-early  1980’s,  but  contained 
fewer  than  35  plants  in  1987  (CNNDDB 
1992). 

B.  Overutilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes.  Dudleya  stolonifera  is 
threatened  by  overcollection.  Field- 
collected  specimens  of  Dudleya 
stolonifera  have  been  found  in  southern 
California  nurseries,  and  are  likely  to  be 
harvested  for  private  collections  (Kei 
Nakai,  horticulturalist,  in  litt.  1978,  and 
pers.  comm.  1992).  D.  stolonifera  and 
Monardella  linoides  ssp.  viminea  are 
known  to  be  in  cultivation  (Mike  Evans, 
Tree  of  Life  Nursery,  in  litt.  1987; 
Hickman  1993).  Overutilization  is  not 
known  to  be  a  factor  for  the  other  taxa 
in  this  proposed  rule. 

C.  Disease  or  predation.  Herbivory 
may  threaten  some  populations  of  the 
plants  contained  in  this  proposed  rule. 
For  example,  failure  of  the 
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Acanthomintha  ilicifolia  transplants  at 
Quail  Gardens  was  attributed  primarily 
to  rabbit  predation  (Don  Miller,  Quail 
Gardens,  pers.  comm.  1992).  Herbivory 
by  rabbits  has  also  been  identified  as  a 
threat  to  populations  of  Monardella 
linoides  ssp.  viminea  in  San  Clemente 
Park  (John  Rieger,  biologist,  California 
Department  of  Tremsportation,  pers. 
comm.  1992). 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  Existing 
regulatory  mechanisms  that  could 
provide  some  protection  for  these  taxa 
include:  (1)  the  Federal  Endangered 
Species  Act  in  cases  where  these  taxa 
occur  in  habitat  occupied  by  a  listed 
species;  (2)  conservation  provisions 
under  the  Federal  Clean  Water  Act;  (3) 
listing  under  the  California  Endangered 
Species  Act;  (4)  the  California 
Environmental  Quality  Act;  (4) 
implementation  of  conservation  plans 
pursuant  to  the  California  Natiiral 
Community  Conservation  Planning 
program;  (5)  land  acquisition  and 
management  by  Federal,  State,  or  local 
agencies  or  by  private  groups  and 
organizations;  (6)  local  laws  and 
regulations;  and  (7)  enforcement  of 
Mexican  laws. 

The  coastal  CaUfomia  gnatcatcher 
(Polioptila  califomica  califomica)  is 
listed  as  a  threatened  species  under  the 
Act,  and  occurs  in  some  of  the  areas 
occupied  by  these  four  plant  taxa. 
However,  the  legal  authority  to  protect 
the  gnatcatcher  does  not  extend  to 
candidate  species.  For  exeunple,  the  City 
of  San  Diego  has  recently  approved 
plans  for  a  large-scale  development 
project  that  will  result  in  significant 
impacts  to  the  California  gnatcatcher 
and  coastal  sage  scrub.  No  mitigation  for 
impacts  to  Hemizonia  conjugens  has 
been  recommended  by  the  project 
proponent  (Ellen  Berryman,  Service 
biologist,  pers.  comm.  1994)  Currently, 
the  Service  is  working  with  local  fire 
management  agencies  in  San  Diego 
County  on  a  cooperative  agreement  that 
would  allow  for  incidental  take  of  the 
CaUfomia  gnatcatcher  within  30  m  (100 
ft)  of  existing  development.  If 
implemented,  this  agreement  may  result 
in  additional  impacts  to  several  of  the 
taxa  here  proposed  (John  Lovio,  Service 
biologist,  pers.  comm.  1995). 

Conservation  agreements  with  other 
Federal  agencies  may  reduce  the  decUne 
of  some  species  to  the  point  at  which 
fisting  as  threatened  or  endangered 
would  not  be  appropriate.  However, 
conservation  agreements  with  other 
Federal  agencies  would  not  appreciably 
benefit  most  of  the  taxa  in  this  mle.  Two 
of  the  four  taxa  (Dudleya  stolonifera  and 
Hemizonia  conjugens)  do  not  occur  on 
Federal  lands,  and  only  a  small  fraction 


of  the  populations  of  Acanthomintha 
ilicifolia  occur  on  Federal  lands  (two  of 
14  populations).  It  is  imfikely  that  a 
Conservation  Agreement  with  the  Forest 
Service  on  these  populations  would 
significantly  affect  the  decline  of  the 
species.  About  one-half  of  the  extant 
Monardella  linoides  ssp.  viminea 
populations  occur  on  private  land  and 
the  distribution  of  this  taxon,  frequently 
characterized  by  small  populations,  is 
extremely  restricted.  A  conservation 
agreement  with  the  Navy  would  not 
reduce  the  decline  of  this  taxon  over  a 
significant  portion  of  its  range. 

Monardella  linoides  ssp.  viminea 
could  potentially  be  affected  by  projects 
requiring  a  permit  from  the  Army  Corps 
of  Engineers  imder  section  404  of  the 
Clean  Water  Act.  Although  the  objective 
of  the  Clean  Water  Act  is  to  “restore  and 
maintain  the  chemical,  physical,  and 
biological  integrity  of  the  Nation’s 
waters”  (Pub.  L.  92-500),  which 
includes  navigable  and  isolated  waters, 
headwaters,  and  adjacent  wetlands, 
there  are  no  specific  provisions  that 
adequately  address  the  need  to  conserve 
candidate  species  such  as  those 
considered  herein.  Candidate  species 
receive  no  special  consideration  imder 
section  404  of  the  Clean  Water  Act. 

The  California  Fish  and  Game 
Commission  has  fisted  Acanthomintha 
ilicifolia,  Hemizonia  conjugens,  and 
Monardella  linoides  ssp.  viminea  as 
endangered  and  Dudleya  stolonifera  as 
threatened  under  the  Native  Plant 
Protection  Act  (chapter  10  section  1900 
et  seq.  of  the  Fish  and  Game  Code)  and 
California  Endangered  Species  Act 
(chapter  1.5  section  2050  et  seq.). 
Though  both  statutes  prohibit  the  “take” 
of  State-fisted  plants  (sections  1908  and 
2080),  State  law  exempts  the  taking  of 
such  plants  via  habitat  modification  or 
land  use  change  by  a  landowner.  After 
the  Department  notifies  a  land  owner 
that  a  State-fisted  plant  grows  on  his  or 
her  property.  State  law  requires  only 
that  the  landowner  notify  the  agency  “at 
least  10  days  in  advance  of  changing  the 
land  use  to  allow  salvage  of  such 
plants”  (chapter  10  section  1913). 
Although  H.  conjugens  is  fisted  as 
endangered  by  the  State,  at  least  two 
large-scale  development  projects  have 
recently  been  approved  by  the  City  of 
San  Diego  that  will  have  significant, 
unmitigated  impacts  on  this  species  and 
its  associated  grassland/coastal  sage 
scrub  habitat  (Ellen  Benyman,  pers. 
comm.  1994). 

The  majority  of  the  known 
populations  of  Acanthomintha  ilicifolia, 
Dudleya  stolonifera,  and  Hemizonia 
conjugens  occur  on  privately-owned 
land.  Local  and  county  zoning 
designations  are  subject  to  change  and 


may  not  adequately  consider  the  needs 
of  sensitive  species  in  the  establishment 
of  open  space  areas.  The  few  existing 
resoiurce  protection  ordinances  are 
subject  to  interpretation,  and 
compliance  is  not  required  in  cases 
where  findings  of  overriding  social  and 
economic  considerations  are  made.  In 
many  cases,  land-use  plaiming 
decisions  are  made  on  the  basis  of 
environmental  review  documents 
prepared  as  a  requirement  of  the 
California  Environmental  Quality  Act 
(CEQA)  or  the  National  Environmental 
Policy  Act.  These  documents  have  not 
adequately  addressed  potential  impacts 
to  the  four  taxa  or  offered  sufficient 
compensation  for  losses  that  continue  to 
contribute  to  net  loss  of  habitat.  As  an 
example,  impacts  to  biological  resources 
associated  with  two  large-scale 
residential  development  projects 
(approximately  98  hectares  (ha)  (244 
acres  (ac))  and  266  ha  (665  ac))  in  the 
vicinity  of  Otay  Mesa,  occupied  in  part 
by  H.  conjugens,  are  considered  to  be 
significant  even  after  all  mitigation 
measures  are  implemented. 

Nonetheless,  statements  of  overriding 
considerations  were  developed,  and 
both  projects  were  recently  approved  by 
the  Sah  Diego  Qty  Coimcil  (Ellen 
Berryman,  pers.  comm.  1994). 

Transplantation  and  relocation 
projects  are  frequently  used  to 
compensate  for  the  loss  of  rare  plant 
species  under  CEQA.  Hall  (1987)  and 
Fiedler  (1991)  document  several 
attempts  at  transplanting 
Acanthomintha  ilicifolia,  Hemizonia 
conjugens,  and  Monardella  linoides  ssp. 
viminea.  In  one  transplantation  project 
for  A.  ilicifolia,  maintenance  and 
monitoring  was  scheduled  for  a  period 
of  5  years.  Subsequently,  all  records  of 
the  project  were  lost  and  the  new 
properfy  owner  claimed  no 
responsibility  for  the  project.  This  site 
was  destroyed  by  trash  dumping  and 
off-road  vehicle  use  (Hall  1987).  At  least 
six  of  the  eight  transplant  populations  of 
this  species  are  either  rapidly  declining 
or  have  been  extirpated,  largely  as  a 
result  of  weed  invasion  (Fred  Sproul, 
Mitch  Beauchamp,  Robert  Taylor, 
botanical  consultants,  pers.  comm. 

1992).  Although  two  of  the  transplanted 
A.  ilicifolia  populations  (Sabre  Springs 
and  San  Pasqual)  are  somewhat  stable, 
they  are  not  Ukely  to  survive  when 
weeding  is  discontinued  (Robert  Taylor, 
pers.  comm.  1992).  One  year  after  45 
individuals  of  M.  linoides  ssp.  viminea 
were  transplanted  by  the  California 
Department  of  Transportation,  only  four 
had  survived  (Hall  1987).  Of  the  53 
transplantation,  relocation,  or 
reintroduction  projects  reviewed  by 
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Fiedler  (1991),  only  15  percent  were 
considered  to  be  fully  successful.  None 
of  these  included  A.  ilicifolia,  H. 
conjugens,  or  M.  Unoides  ssp.  viminea. 
Transplantation  has  not  yet  been 
demonstrated  to  provide  for  the  long¬ 
term  viahility  of  any  of  the  four  taxa 
imder  consideration  in  this  proposed 
rule. 

In  1991,  the  State  of  California 
established  the  Natural  Commimities 
Conservation  Planning  (NCCP)  Program 
to  address  conservation  needs  of  natural 
ecosystems  throughout  the  State.  The 
initial  focus  of  the  program  is  the 
coastal  sage  scrub  community  occupied, 
in  part,  by  these  fom  taxa. 
Acanthomintha  ilicifolia,  Dudleya 
stolonifera,  Hemizonia  conjugens,  and 
Monardella  Unoides  ssp.  viminea  have 
been  included  as  taxa  for  consideration 
imder  the  coastal  sage  scrub  NCCP 
Program.  Several  regional  plans,  the 
Multi-species  Conservation  Plan  (MSCP) 
and  the  Multi-habitat  Conservation  Plan 
(MHCP)  of  San  Diego  Coimty,  and  the 
Central/Coastal  Subregional  NCCP/ 
Habitat  Conservation  Plan  (Central/ 
Coastal  NCCP)  of  Orange  County  are 
imder  development  by  a  consortium  of 
county  and  municipal  governments  and 
other  parties,  including  the  California 
Department  of  Fish  emd  Game  and 
Service.  Though  no  plans  have  been 
completed  to  date,  progress  is  currently 
being  made  and  significant  protection 
will  be  provided  by  the  NCCP  program 
for  the  four  taxa. 

If  adopted  and  implemented,  the 
Central/Coastal  NCCP  as  currently 
proposed  may  preclude  the  need  to  list 
Dudleya  stolonifera.  The  Central/Coastal 
NCCP  proposes  protection  for  about  80 
percent  of  the  D.  stolonifera  populations 
in  the  San  Joaquin  Hills  of  Orange 
County.  The  largest  population  (about 
40  percent  of  all  individuals)  would  not 
be  included  within  the  preservation 
boundary.  However,  this  population 
(Big  Bend,  Laguna  Canyon)  occurs  on  a 
rugged  cliff  and  already  receives  some 
protection  and  management  finm  the 
City  of  Lagima  Beach  which  has 
recognized  the  significance  of  this 
locality  since  1982. 

While  Acanthomintha  ilicifolia, 
Hemizonia  conjugens,  and  Monardella 
Unoides  ssp.  viminea  will  benefit  fi’om 
the  MSCP  and  MHCP  planning  efforts  in 
San  Diego  Coimty,  these  planning 
efforts  have  yet  to  be  approved.  If 
adopted  and  implemented,  the  plans 
may  preclude  the  need  to  list  one  or 
more  of  these  taxa.  About  70  percent  of 
the  United  States  populations  of  A. 
ilicifolia  occur  within  the  MSCP 
subregion,  including  eight  of  11  major 
populations.  Four  of  these  eight  major 
populations  are  not  adequately 


conserved  by  the  proposed  preserve 
within  the  subregion,  and  other  major 
populations  are  protected  hut  subject  to 
edge  effects.  The  MHCP  contains  about 
25  percent  of  the  United  States 
populations  of  A.  ilicifolia,  including 
two  major  populations.  These 
populations  are  adequately  protected. 

All  of  the  United  States  populations 
of  Hemizonia  conjugens  occur  within 
the  MSCP  subregion.  Two  of  the  major 
populations,  containing  about  70 
percent  of  all  known  individuals,  are 
within  proposed  development  projects 
that  would  fragment  the  remaining 
habitat.  The  five  remeuning  major 
populations  (containing  about  25 
percent  of  all  individu^s)  may  be 
subject  to  edge  effects.  The  Service  is 
working  with  local  jurisdictions  and 
landowners  to  protect  these 
populations. 

While  about  95  percent  of  the  United 
States  range  of  Monardella  Unoides  ssp. 
viminea  occius  within  the  MSCP 
subregion,  only  about  20  percent  occurs 
outside  Miramar  Naval  Air  Station. 
Though  Miramar  is  not  participating  in 
the  MSCP,  the  Navy  is  working  on  a 
management  plan  with  the  advice  of  the 
Service.  At  least  one  additional  small 
population  occurs  within  the  Poway 
Habitat  Conservation  Plzm  area.  Current 
efforts  in  the  MSCP  and  Poway,  while 
proposing  adequate  conservation  within 
their  respective  areas,  are  not  enough  to 
preclude  listing.  However,  with  the 
completion  of  the  Navy’s  management 
plan,  M.  Unoides  ssp.  viminea  should  be 
adequately  protected. 

Populations  of  Acanthomintha 
ilicifolia  on  Federal  land  (Cleveland 
National  Forest)  are  being  negatively 
affected  by  unauthorized  grazing  and 
illegal  shooting  and  dumping  (Winter 
1991).  The  most  significant  populations 
of  Monardella  Unoides  ssp.  viminea 
occur  on  Federal  land  at  Miramar  Naval 
Air  Station.  Though  no  management 
plan  exists  for  this  taxon,  Miramar  is 
nearing  the  completion  of  a  draft  plan. 
Management  of  the  Naval  Air  Station 
will  soon  be  transferred  to  the  United 
States  Marine  Corps,  which  will 
participate  in  the  planning  effort. 

The  ranges  of  Acanthomintha 
ilicifolia,  Hemizonia  conjugens,  and 
Monardella  Unoides  ssp.  viminea  extend 
into  northern  Baja  California,  Mexico. 
Mexico  has  laws  that  could  provide 
protection  to  rare  plants;  however, 
enforcement  of  these  laws  is  lacking 
(Service  1992). 

On  July  29, 1983,  Dudleya  stolonifera 
was  included  in  Appendix  I  of  the 
Convention  on  International  Trade  in 
Endangered  Species  of  Wild  Fauna  and 
Flora  (CITES).  CITES  is  a  treaty 
established  to  prevent  international 


trade  that  may  be  detrimental  to  the 
survival  of  plants  and  animals. 

Generally,  both  import  and  export 
permits  are  required  fi-om  the  importing 
and  exporting  countries  before  an 
Appendix  I  species  may  be  shipped,  and 
Appendix  I  species  may  not  be  exported 
for  primarily  commercial  purposes. 
However,  plants  that  are  certified  by  the 
Service  as  artificially  propagated  in 
accordance  with  CITES  conference 
resolutions  may  be  exported  for 
commercial  purposes  with  only  CITES 
export  documents  from  the  exporting 
country.  CITES  permits  may  not  be 
issued  if  the  export  will  be  detrimental 
to  the  survival  of  the  species  or  if  the 
specimens  were  not  legally  acquired. 
However,  CITES  does  not  regulate  take 
or  domestic  trade. 

E.  Other  natural  or  manmade  factors 
affecting  their  continued  existence.  At 
least  two  of  the  Uixa  in  this  proposed 
rule,  Dudleya  stolonifera  and 
Monardella  Unoides  ssp.  viminea,  are 
threatened  with  stochastic  (random) 
extinction  by  virtue  of  their  small 
population  sizes.  Chance  events,  such  as 
floods,  fires,  or  drought,  can 
substantially  reduce  or  eliminate 
populations  and  increase  the  likelihood 
of  extinction.  In  addition,  small 
populations  are  threatened  by 
inbreeding  depression  (Lande  1988, 
Ellstrand  1992).  Small  populations  can 
have  significantly  lower  germination 
rates  than  larger  populations  of  the  same 
species  due  to  high  levels  of 
homozygosity  (Menges  1991).  Local 
extinctions  of  plant  species  can  occur  in 
eureas  with  a  high  degree  of 
environmental  stochasticity  (e.g.  large 
fluctuations  in  rainfall,  etc.). 
Furthermore,  Acanthomintha  ilicifolia 
and  Hemizonia  conjugens  are  annuals 
that  undergo  large  population 
fluctuations  firom  year  to  year.  Annuals 
may  not  have  a  persistent  seed  bank  or 
may  be  unable  to  recolonize  areas  of 
suitable  habitat  due  to  dispersal  barriers 
such  as  intervening  development.  These 
populations  are  particularly  vulnerable 
to  local  extirpations. 

Non-native  grass  and  forb  species 
have  invaded  many  of  southern 
CaUfomia’s  plant  communities.  Their 
presence  and  abundance  is  generally  an 
indirect  result  of  habitat  disturbance  by 
development,  mining,  grazing,  discing, 
a!lid  alteration  of  hydrology.  The 
invasion  of  both  native  and  non-native 
wetland  plant  species  as  a  result  of 
altered  drainage  patterns  threatens 
habitat  for  Monardella  Unoides  ssp. 
viminea  (Scheid  1985).  Grazing 
negatively  affects  Acanthomintha 
ilicifolia  by  increasing  erosion, 

'  contributing  to  soil  compaction,  and 
introducing  a  variety  of  non-native 
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grasses  that  exclude  A.  ilicifolia  from 
areas  of  otherwise  suitable  habitat 
(Winter  1991).  Several  populations  of 
Dudleya  stolonifera  are  threatened  by 
trampling  and  the  invasion  of  exotic 
plant  species  (Marsh  1992).  All  four  taxa 
in  this  proposal  are  subject  to 
displacement  by  exotic  plant  species. 

Although  many  coastal  sage  scrub  and 
chaparral  species  are  adapted  to 
periodic  fires,  the  taxa  in  this  proposal 
are  threatened  by  fire  that  can  result  in 
the  extirpation  of  individuals  or  entire 
populations  of  these  species.  In 
addition,  the  disruption  in  natural  fire 
cycles  can  also  result  in  the  conversion 
of  coastal  sage  scrub  or  chaparral 
habitats  into  non-native  grasslands 
(Tyrrel  1982).  For  example,  several 
catastrophic  wildfires  in  1993  burned 
over  16,000  ha  (40,000  ac)  of  coastal 
sage  scrub  and  associated  habitats  in 
Orange  and  San  Diego  Counties 
(Service,  impubUshed  data).  These  fires 
affected  three  of  the  six  remaining 
populations  of  Dudleya  stolonifera.  Due 
to  the  intensity  of  these  bums,  it  is 
possible  that  some  of  the  affected  D. 
stolonifera  populations  will  not  fully 
recover. 

Dudleya  stolonifera,  Hemizonia 
conjugens,  Acanthomintha  ilicifolia, 
and  Monardella  linoides  ssp.  viminea 
generally  persist  as  small,  isolated 
populations  surroimded  by  urban  or 
agricultural  development.  Much  of  the 
remaining  habitat  for  these  taxa  is 
degraded,  and  is  threatened  by  off-road 
vehicle  activity,  the  invasion  of 
nonnative  plants,  and  trampling  by 
cattle  and  humans.  These  four  species 
are  in  danger  of  extinction  throughout 
all  or  a  significant  portion  of  their 
ranges.  The  Service  has  carefully 
assessed  the  best  scientific  and 
commercial  information  available 
regarding  the  past,  present,  and  future 
threats  faced  by  these  fom-  taxa  in 
determining  to  propose  this  mle.  Based 
on  this  evaluation,  the  Service  finds  that 
the  preferred  action  is  to  list  Dudleya 
stolonifera,  Hemizonia  conjugens, 
Acanthomintha  ilicifolia,  and 
Monardella  linoides  ssp.  viminea  as 
endangered.  These  four  taxa  are 
threatened  by  one  or  more  of  the 
following  factors:  urbanization, 
agricultural  conversion,  off-road  vehicle 
activity,  stochastic  events, 
overcollecting,  trampling,  and  the 
invasion  of  nonnative  species. 

Critical  habitat  is  not  oeing  proposed 
for  these  taxa  for  the  reasons  discussed 
below. 

Critical  Habitat 

Critical  habitat  is  defined  in  section  3 
of  the  Act  as:  (i)  the  specific  areas 
within  the  geographical  area  occupied 


by  a  species,  at  the  time  it  is  listed  in 
accordance  with  the  Act,  on  which  are 
found  those  physical  or  biological 
features  (I)  essential  to  the  conservation 
of  the  species  and  (II)  that  may  require 
special  management  considerations  or 
protection  and;  (ii)  specific  areas 
outside  the  geographical  area  occupied 
by  a  species  at  the  time  it  is  listed,  upon 
a  determination  that  such  areas  are 
essential  for  the  conservation  of  the 
species.  “Conservation”  means  the  use 
of  all  methods  and  procedures  needed 
to  bring  the  species  to  the  point  at 
which  listing  under  the  Act  is  no  longer 
necessary. 

Section  4(a)(3)  of  the  Act,  as 
amended,  and  implementing  regulations 
(50  CFR  424.12)  require  that,  to  the 
maximum  extent  prudent  and 
determinable,  the  Secretary  designate 
critical  habitat  at  the  time  a  species  is 
listed.  Service  regulations  (50  CFR 
424.12(a)(1))  state  that  designation  of 
critical  habitat  is  not  prudent  when  one 
or  both  of  the  following  situations 
exist — (1)  The  species  is  threatened  by 
taking  or  other  human  activity,  and 
identification  of  critical  habitat  can  be 
expected  to  increase  the  degree  of  threat 
to  the  species,  or  (2)  such  designation  of 
critical  habitat  would  not  be  beneficial 
to  the  ^ecie^. 

The  Service  finds  that  the  designation 
of  critical  habitat  is  not  prudent  for 
these  four  species  at  this  time. 
Publication  of  precise  maps  and 
descriptions  of  critical  habitat  would 
increase  the  degree  of  threat  to  the  four 
taxa  from  take  or  vandalism  and  could 
contribute  to  their  decline.  The  listing  of 
these  species  imder  the  Act  publicizes 
the  rarity  of  the  plants  and,  ^us,  can 
make  them  attractive  to  researchers, 
ciuriosity  seekers,  or  collectors  of  rare 
plants.  Dudleya  stolonifera  and 
Monardella  linoides  ssp.  viminea  are 
known  to  be  in  cultivation. 

Most  populations  of  Acanthomintha 
ilicifolia,  Dudleya  stolonifera,  and 
Hemizonia  conjugens  are  on  privately 
owned  land  with  little  or  no  Federal 
involvement.  Therefore,  the  designation 
of  critical  habitat  would  provide  no 
additional  benefit  for  these  taxa.  Several 
populations  of  Monardella  linoides  ssp. 
viminea  are  foimd  on  Federal  land  at 
Miramar  Naval  Air  Station.  In  addition, 
this  taxon  generally  occurs  along 
streams  and  washes  where  Federal 
involvement  may  occur  through  section 
404  of  the  Clean  Water  Act.  All 
appropriate  Federal  and  State  agencies 
and  local  planning  agencies  have  been 
notified  of  the  locations  and  importance 
of  protecting  habitat  for  these  species. 
Protection  of  habitat  for  the  four  taxa 
will  be  addressed  through  the  recovery 
process  and  through  the  section  7 


consultation  process.  Therefore,  the 
Service  finds  that  designation  of  critical 
habitat  for  these  species  is  not  prudent 
at  this  time,  because  such  designation 
would  increase  the  degree  of  threat  fi-om 
vandalism,  collecting,  or  other  human 
activities  and  because  it  is  unlikely  to 
aid  in  the  conservation  of  the  taxa. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  imder  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  activities.  Recognition 
through  listing  results  in  public 
awareness  and  conservation  actions  by 
Federal,  State,  local,  and  private 
agencies,  groups,  and  individuals.  The 
Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
States  and  requires  that  recovery  plans 
be  developed  for  all  listed  species.  The 
protection  required  of  Federal  agencies 
and  the  prohibitions  against  certain 
activities  involving  listed  plants  are 
discussed,  in  part,  below. 

Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  agencies,  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  part 
402.  Section  7(a)(4)  of  the  Act  requires 
Federal  agencies  to  confer  with  the 
Service  on  any  action  that  is  likely  to 
jeopardize  the  continued  existence  of  a 
species  proposed  for  listing  or  result  in 
destruction  or  adverse  mo&fication  of 
proposed  critical  habitat.  If  a  species  is 
listed  subsequently,  section  7(a)(2) 
requires  Federal  agencies  to  ensure  that 
activities  they  authorize,  fund,  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  such  a  species  or 
to  destroy  or  adversely  modify  its 
critical  habitat.  If  a  Federal  action  may 
affect  a  listed  species  or  its  critical 
habitat,  the  responsible  Federal  agency 
must  enter  into  consultation  with  the 
Service. 

Federal  agencies  expected  to  have 
involvement  with  Monardella  linoides 
ssp.  viminea  include  the  Army  Corps  of 
Engineers  and  the  Environmental 
Protection  Agency  due  to  their  permit 
authority,  under  section  404  of  the 
Clean  Water  Act.  M.  linoides  ssp. 
viminea  occurs  on  Miramar  Naval  Air 
Station.  This  base  will  likely  be 
involved  through  military  activities  or 
potential  transfer  of  excess  Federal 
lands.  The  Forest  Service  has 
jurisdiction  over  several  populations  of 
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Acanthomintha  ilicifolia.  M.  linoides 
ssp.  viminea  may  be  affected  by  projects 
funded  in  part  by  the  Federal  Highway 
Administration. 

The  Act  and  its  implementing 
regulations  set  forth  a  series  of  general 
prohibitions  and  exceptions  that  apply 
to  all  endangered  or  t^atened  plants. 
All  prohihitions  of  section  9(a)(2)  of  the 
Act,  implemented  by  50  CFR  17.61  and 
17.71,  apply.  These  prohibitions,  in 
part,  m^e  it  illegal  for  any  person 
subject  to  the  jiuisdiction  of  the  United 
States  to  import  or  export,  transport  in 
interstate  or  foreign  commerce  in  the 
cmu^  of  a  commerdal  activity,  sell  or 
offer  for  sale  in  interstate  or  foreign 
commerce,  or  remove  and  reduce  the 
species  to  possession  from  areas  imder 
Federal  jurisdiction.  In  addition,  for 
plants  listed  as  endangered,  the  Act 
prohibits  the  malicious  damage  or 
destruction  on  tureas  under  Federal 
jiuisdiction  and  the  removal,  cutting, 
digging  up,  or  damaging  or  destrojdng  of 
such  plants  in  knowing  violation  of  any 
State  law  or  regulation,  including  State 
criminal  trespass  law.  Certain 
exceptions  to  the  prohibitions  apply  to  . 
agents  of  the  Service  and  State 
conservation  agencies. 

The  Act  and  50  CFR  17.62, 17.63,  and 
17.72  also  provide  for  the  issuance  of 
permits  to  carry  out  otherwise 
prohibited  activities  involving 
endangered  or  threatened  plants  under 
certain  circiunstances.  Su^  permits  are 
available  for  scientific  purposes  and  to 
enhance  the  propagation  or  survival  of 
the  species.  It  is  anticipated  that  permits 
may  be  sought  for  cultivated  specimens, 
since  two  of  the  taxa  are  known  to  be 
imder  cultivation  and  are  in  domestic 
trade. 

It  is  the  policy  of  the  Service  (59  FR 
36272)  to  identify  to  the  maximum 
extent  practicable  at  the  time  a  species 
is  listed,  those  activities  that  would  or 
would  not  constitute  a  violation  of 
section  9  of  the  Act.  Such  information 
is  intended  to  clarify  the  potential 
impacts  of  a  species’  listing  on  proposed 
and  ongoing  activities  within  the 
species’  range.  Three  of  the  four  species 
in  this  rule  are  known  to  occur  on  lands 
under  the  jurisdiction  of  the  Forest 
Service  or  the  Department  of  Defense. 
Collection,  damage,  or  destruction  of 
listed  plants  on  these  lands  is 


prohibited  without  a  Federal 
endangered  species  permit.  Such 
activities  on  non-Federal  lands  would 
constitute  a  violation  of  section  9  of  the 
Act,  if  conducted  in  knowing  violation 
of  California  State  law,  including  State 
criminal  trespass  law. 

Questions  regarding  whether  specific 
activities  will  constitute  a  violation  of 
section  9  should  be  directed  to  the  Field 
Supervisor  of  the  Service’s  Carlshad 
Office  (see  ADDRESSES  section).  Requests 
for  copies  of  the  regulations  regarding 
listed  species  and  inquiries  about 
prohibitions  emd  permits  may  be 
addressed  to  the  U.S.  Fish  and  Wildlife 
Service,  Ecological  Services, 

Endangered  Species  Permits,  911  NE 
Lith  Avenue,  Portland,  Oregon  97232- 
4181  (503)  231-2063  or  FAX  (503)  231- 
6243). 

Public  Comments  Solicited 

The  Service  intends  that  any  final 
action  resulting  from  this  proposal  will 
be  as  accurate  and  as  effective  as 
possible.  Therefore,  conunents  or 
suggestions  from  the  public,  other 
concerned  governmental  agencies,  the 
scientific  community,  industry,  or  any 
other  interested  party  concerning  this 
proposed  rule  are  hereby  solicited. 
Comments  particularly  are  sought 
concerning: 

(1)  Biological,  commercial,  or  other 
relevant  data  concerning  any  threat  (or 
lack  thereof)  to  these  taxa; 

(2)  The  location  of  any  additional 
populations  of  these  taxa  and  the 
reasons  why  any  habitat  should  or 
should  not  be  determined  to  be  critical 
habitat  as  provided  by  section  4  of  the 
Act; 

(3)  Additional  information  concerning 
the  range,  distribution,  and  population 
size  of  these  taxa;  and 

(4)  Current  or  planned  activities  in  the 
subject  area  and  their  possible  impacts 
on  these  species. 

Final  decisions  on  these  species  will 
take  into  consideration  the  comments 
and  any  additional  information  received 
by  the  Service,  and  such 
communications  may  lead  to  a  final 
regulation  that  differs  from  this 
proposal. 

The  Endangered  Species  Act  provides 
for  one  or  more  public  hearings  on  this 
proposal,  if  requested.  Requests  must  be 
received  by  September  25, 1995.  Such 


requests  must  be  made  in  writing  and  be 
addressed  to  the  Field  Supervisor  of  the 
Carlsbad  Field  Office  (see  ADDRESSES 
section). 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  Environmental 
Assessments  and  Environmental  Impact 
Statements,  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969,  need  not  be 
prepared  in  connection  with  regulations 
adopted  pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  A  notice  outlining  the 
Service’s  reasons  for  this  determination 
was  published  in  the  Federal  Register 
on  October  25, 1983  (48  FR  49244). 

References  Cited 

A  complete  list  of  all  references  cited 
in  this  proposal  is  available  upon 
request  from  the  Carlsbad  Field  Office 
(see  ADDRESSES  section). 

Author 

The  primary  authors  of  this  proposed 
rule  are  Ellen  Berryman  and  Edna  Rey- 
Vizgirdas  (see  ADDRESSES  section) 
(telephone  619/431-9440). 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  emd  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Proposed  Regulation  Promulgation 

Accordingly,  the  Service  hereby 
proposes  to  amend  part  17,  subchapter 
B  of  chapter  I,  title  50  of  the  Code  of 
Federal  Regulations,  as  set  forth  below: 

PART  17— [AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201-4245;  Pub.  L.  99- 
625, 100  Stat.  3500;  unless  otherwise  noted. 

2.  Section  17.12(h)  is  amended  by 
adding  the  following,  in  alphabetical 
order  under  Flowering  plants,  to  the  List 
of  Endangered  and  Threatened  Plants  to 
read  as  follows: 

§  17.12  Endangered  and  threatened  plants. 
***** 

(h)  *  *  * 
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DEPARTMENT  OF  AGRICULTURE 

Forms  Under  Review  by  Office  of 
Management  and  Budget 

August  4, 1995. 

The  Department  of  Agriculture  has 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35)  since  the  last  list  was 
published.  This  list  is  grouped  into  new 
proposals,  revisions,  extension,  or 
reinstatements.  Each  entity  contains  the 
following  information: 

(1)  Agency  proposing  the  information 
collection:  (2)  Title  of  the  information 
collection;  (3)  Form  number(s),  if 
applicable;  (4)  Who  will  be  required  or 
asked  to  report;  (5)  An  estimate  of  the 
munber  of  responses;  (6)  An  estimate  of 
the  total  number  of  hours  needed  to 
provide  the  information;  (7)  Nemie  and 
telephone  munber  of  the  agency  contact 
person. 

Questions  about  the  items  in  the 
listing  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  forms  and 
supporting  docmnents  may  be  obtained 
from:  Department  Clearance  Officer, 
USDA,  OIRM,  Room  404-W  Admin. 
Bldg.,  Washington,  DC  20250,  (202) 
690-2118, 

Revision 

•  Animal  and  Plant  Health  Inspection 

Service 

Gypsy  Moth  Identification  Worksheet 
PPQ  Form  305 

State,  Local  or  Tribal  Government; 
Federal  Government;  97,180 
responses;  32,039  hours 
Terry  McGovern,  (301)  734-6365 

Extension 

•  Cooperative  State  Research,  Education 

and  Extension  Service 
Food  and  Agricultvual  Sciences 
National  Needs  Graduate 
Fellowships  Grants  Program, 


Application  Guidelines  CSRS-701, 
702, 703, 707, 708,  and  709 
Not-for-profit  institutions;  Individuals 
or  households;  State,  Local  or  Tribal 
Government;  463  responses;  9,375 
hoius 

Jeffrey  L.  Gilmore,  (202)  720-1973. 

Donald  E.  Hulcher, 

Deputy  Departmental  Clearance  Officer. 

(FR  Doc.  95-19673  Filed  8-8-95;  8:45  am] 

BILUNG  CODE  3410-01-M 


Agricultural  Research  Service 

National  Genetic  Resources  Advisory 
Council 

According  to  the  Federal  Advisory 
Committee  Act  of  October  6, 1972  (P.L. 
92-463),  the  Agricultvual  Research 
Service  announces  the  following 
meeting: 

Name:  National  Genetic  Resources 
Advisory  Council. 

Date:  September  18—19, 1995. 

Time:  8:30  a.m.-5:00  p.m.,  September  18, 
1995;  8:30  a.m.-5:00  p.m.,  September  19, 
1995. 

Place:  USDA,  South  Building,  Room  3109, 
14th  and  Independence  Avenue  S.W., 
Washington,  D.C.  20250. 

Type  of  Meeting:  Open  to  the  public. 
Persons  may  participate  in  the  meeting  as 
time  and  space  permit. 

Comments:  The  public  may  file  written 
comments  before  on  after  the  meeting  with 
the  contact  person  below. 

Purpose:  To  advance  the  development  of 
the  National  Genetic  Resources  Program. 

Contact  Person:  Henry  L.  Shands,  Director, 
National  Genetic  Resources  Program, 
Building  005,  Room  115,  BARC-West, 
Beltsville,  Maryland  20705.  Telephone:  301- 
504-5059. 

Done  at  Beltsville,  Maryland,  this  1st  day 
of  August  1995. 

Henry  L.  Shands, 

Director,  National  Genetic  Resources 
Program. 

[FR  Doc.  95-19642  Filed  8-8-95;  8:45  am] 
BILUNG  CODE  3410-03-M 


Forest  Service 

California  Coast  Province  Advisory 
Committee  (PAC) 

AGENCY:  Forest  Service,  USDA. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  California  Coast  Province 
Advisory  Committee  (PAC)  will  meet  on 
August  23  and  24, 1995,  for  a  field  trip 


and  meeting.  The  field  trip  will  begin  at 
8:00  a.m.,  August  23,  at  the  Six  Rivers 
National  Forest  Supervisor’s  Office, 

1330  Bayshore  Way,  Eureka,  California, ' 
and  continue  until  5:00  p.m.  The  field 
trip  will  visit  the  Pilot  Creek  Project  on 
the  Mad  River  Ranger  District  and  will 
include  presentations  on  watershed 
analysis,  riparian  management,  and  the 
Hayfork  Adaptive  Management  Area. 

The  meeting  on  August  24  will  begin  at 
8:00  a.m.  at  the  Six  Rivers  National 
Forest  Supervisor’s  Office  and  continue 
vmtil  3:00  p.m.  Agenda  items  to  be 
covered  include:  (1)  Open  public  fonun; 

(2)  Report  from  Eel  River  Basin  taskforce 

(3)  Presentation  on  fish  stock  at  risk;  (4) 
Agency  projects/programs  needing  PAC 
coordination;  (5)  Presentation  on 
funding  available  through  the  California 
State  Community  Economic 
Revitalization  Team  (SCERT);  (6) 
Overview  of  salmon  restoration;  and  (7) 
Build  agenda  for  next  meeting.  All 
California  Coast  Province  Advisory 
Conunittee  meetings  are  open  to  the 
public.  Interested  citizens  are 
encouraged  to  attend. 

FOR  FURTHER  INFORMATION  CONTACT: 
Direct  questions  regarding  this  meeting 
the  Daniel  Chisholm,  USDA,  Forest 
Supervisor,  Mendocino  National  Forest, 
825  N.  Humboldt  Avenue,  Willqws,  CA, 
95988,  (916)  934-3316  or  Phebe  Brown, 
Province  Coordinator,  USDA, 
Mendocino  National  Forest  825  N. 
Humboldt  Avenue,  Willows,  CA,  95988, 
(916)  934-3316. 

Dated:  July  31, 1995. 

Daniel  K.  Chisholm, 

Forest  Supervisor. 

(FR  Doc.  95-19562  Filed  8-8-95;  8:45  am] 
BILUNG  CODE  3410-FK-M 


Olympic  Provincial  interagency 
Executive  Committee  (PIEC),  Advisory 
Committee 

agency:  Forest  Service,  USDA. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Olympic  PIEC  Advisory 
Committee  will  meet  on  August  25, 

1995  at  the  City  of  Hoquiam  High 
School  conference  room,  501  W. 
Emerson  Street,  Hoquiam,  Washington. 
The  meeting  will  begin  at  10  a.m.  and 
continue  imtil  3  p.m.  Agenda  items 
include:  (1)  Review  Watershed  Analysis 
Priority  Selections  by  PIEC;  (2) 
Introduce  1996  restoration  program;  (3) 
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Federal  Process  for  Jobs-in-the-Woods 
(Update);  (4)  Pilot  Adaptive 
Management  Area  Proposed  Strategy;  (5) 
Biodiversity  Pathways  Approach  for 
Managed  Forests;  (6)  Status  Reports  on 
Timber  Harvest  Levels,  Salvage  Sales 
and  Late  Successional  Reserve 
Assessments;  (7)  Open  Forum  and  (8) 
Public  Comments.  All  Olympic 
Province  Advisory  Committee  Meetings 
are  open  to  the  public.  Interested 
citizens  are  encouraged  to  attend. 

FOR  FURTHER  INFORMATION  CONTACT: 

Direct  questions  regarding  this  meeting 
to  Kathy  Snow,  Province  Liaison, 

USDA,  Quilcene  Ranger  District,  P.O. 
Box  280,  Quilcene,  WA  98376,  (360) 
765-2211  or  Ronald  R.  Hiunphiey, 
Forest  Supervisory,  at  (360)  956-2301. 

Dated:  August  3, 1995. 

Ronald  R.  Humphrey, 

Forest  Supervisor. 

[FR  Doc.  95-19625  Filed  8-6-95;  8:45  am] 
BILUNO  CODE  3410-1 1-M 


COMMISSION  ON  CIVIL  RIGHTS 

Ag«nda  and  Notice  of  Public  Meeting 
of  the  Iowa  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the  Iowa 
Advisory  Committee  to  the  Commission 
will  convene  at  10:00  a.m.  and  adjourn 
at  1:00  p.m.  on  Monday,  September  11, 
1995,  at  the  Hotel  Fort  Des  Moines,  lOA 
and  Walnut  Streets,  Des  Moines,  Iowa 
50309.  The  purpose  of  the  meeting  is  to 
plan  future  projects. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Melvin  L.  Jenkins,  Director  of  the 
Central  Regional  Office,  816-426-5253 
(TTY  816-426-5009).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  five  (5)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
piusuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  July  28, 1995. 
Carol-Lee  Hurley, 

Chief,  Regional  Programs  Coordination  Unit. 
[FR  Doc.  95-19589  Filed  8-8-95;  8:45  am] 
BILUNG  CODE  6336-01-P 


Agenda  and  Notice  of  Public  Meeting 
of  the  Louisiana  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the 
Louisiana  Advisory  Committee  to  the 
Commission  will  convene  at  6:30  p.m. 
and  adjourn  at  8:30  p.m.  on  Thursday, 
September  28, 1995,  at  the  Radisson 
Hotel  and  Conference  Center,  4728 
Constitution  Avenue,  Baton  Rouge, 
Louisiana  70808.  The  purpose  of  the 
meeting  is  to  plan  futine  projects. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Melvin  L.  Jenkins,  Director  of  the 
Central  Regional  Office,  816-426-5253 
(TTY  816-426-5009).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  five  (5)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  July  28, 1995. 
Carol-Lee  Hurley, 

Chief,  Regional  Programs  Coordination  Unit. 
[FR  Doc.  95-19590  Filed  8-6-95;  8:45  am] 
BILUNO  CODE  6335-01-P 


Agenda  and  Notice  of  Public  Meeting 
of  the  Missouri  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the 
Missouri  Advisory  Committee  to  the 
Commission  will  convene  at  2:00  p.m. 
and  adjourn  at  4:00  p.m.  on  Thursday, 
September  7, 1995,  at  the  Kemsas  City 
Marriott  Allis,  200  West  12th  Street, 
Kansas  City,  Missouri  64106.  The 
purpose  of  the  meeting  is  to  plan  future 
projects. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Melvin  L.  Jenkins,  Director  of  the 
Central  Regional  Office,  816-426-5253 
(TTY  816-426-5009).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  five  (5)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 


Dated  at  Washington,  DC,  July  28, 1995. 
Carol-Lee  Hurley, 

Chief,  Regional  Programs  Coordination  Unit. 
[FR  Doc.  95-19591  Filed  8-8-95;  8:45  am] 
BILUNO  CODE  6336-01-P 


Agenda  and  Notice  of  Public  Meeting 
of  the  Oklahoma  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the 
Oklahoma  Advisory  Committee  to  the 
Commission  will  convene  at  6:00  p.m. 
and  adjourn  at  8:00  p.m.  on  Monday, 
September  18, 1995,  at  the  Oklahoma 
State  University,  Student  Union 
Building,  Room  211,  Stillwater, 
Oklahoma  74058.  The  purpose  of  the 
meeting  is  to  plan  future  projects. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Melvin  L.  Jenkins,  Director  of  the 
Central  Regional  Office,  816-426-5253 
(TTY  816-426-5009).  Hearing-impeured 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  five  (5)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  July  28, 1995. 
Carol-Lee  Hurley, 

Chief,  Regional  Programs  Coordination  Unit. 
[FR  Doc.  95-19592  Filed  8-8-95;  8:45  am] 
BILLING  CODE  6335-01-0 


DEPARTMENT  OF  COMMERCE 

Agency  Forms  Under  Review  by  the 
Office  of  Management  and  Budget 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposals  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  International  Trade 
Administration/IEP. 

Title:  American  Management  & 
Business  Internship  Training  (AMBIT) 
Program:  Applications. 

Form  Numbeifs):  None. 

Agency  Approval  Number:  None. 

Type  of  Request:  New  collection. 

Burden:  1,050  hours. 

Number  of  Respondents:  450. 

Avg  Hours  Per  Response:  1  hour  U.S. 
firms  and  3  hours  interns. 

Needs  and  Uses:  The  U.S.  Department 
of  Commerce’s  International  Trade 
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Administration,  in  collaboration  with 
the  International  Fund  for  Ireland,  has 
established  the  American  Management 
&  Business  Internship  Training  (AMBIT) 
program.  AMBIT-paiticipating  U.S. 
firms  provide  one-to-six-month 
training  programs  for  managers  and 
technical  experts  finm  Ireland  and  the 
border  counties  of  Ireland  in  innovative 
business  practices. 

Affected  Public:  Businesses  or  other 
for-profit  organizations,  not-for-profit 
institutions. 

Frequency.  Annual. 

Respondent’s  Obligation:  Required  to 
obtain  or  retain  benefits. 

OMB  Desk  Officer:  Don  Arbuckle, 

(202)  395-7340. 

Agency:  International  Trade 
Administration/IEP/SABIT. 

Title:  SABIT:  Applications  and 
Questionnaire. 

Form  Numbeiis):  None. 

Agency  Approval  Number:  None. 

Type  of  Request:  New  collection. 

Burden:  700  hovirs. 

Number  of  Respondents:  200. 

Avg  Hours  Per  Response:  3  hoins 
applications;  30  minutes  questionnaire. 

Needs  and  Uses:  The  Special 
American  Business  Internship  Training 
(SABIT)  program  assist  economic 
restructiuing  in  the  Independent  States 
of  the  former  Soviet  Union  by  exposing  . 
top-level  business  executives  and 
scientists  to  American  ways  of 
innovation  and  management.  SABIT 
places  these  individuals  in  U.S.  firms 
for  one  to  six  month  internships  to  gain 
firsthand  experience  in  a  market 
economy. 

Affected  Public:  Businesses  or  other 
for-profit  organizations. 

Frequency:  Annual. 

Respondent’s  Obligation:  Reqiiired  to 
obtain  or  retain  benefits. 

OMB  Desk  Officer:  Don  Arbuckle, 

(202)  395-7340. 

Agency:  International  Trade 
Administration/IA/SIPS. 

Title:  SABIT:  Application  for  License 
to  Enter  Watches  and  Watch  Movements 
into  the  Customs  Territory  of  the  U.S.  — 
P.L.  97-446. 

Form  Number(s):  ITA-334P. 

Agency  Approval  Number:  0625- 
0040. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Burden:  6  hours. 

Number  of  Respondents:  6. 

Avg  Hours  Per  Response:  1  hour. 

Needs  and  Uses:  Public  Law  97—446, 
passed  in  1983,  requires  Commerce  to 
administer  the  distribution  of  duty- 
exemptions  and  duty-refunds  to  watch 
producers  in  the  U.S.  Territories  and  the 
Northern  Marianas  Islands.  The  annual 


allocation  and  the  production  incentive 
certificate  for  each  producer  are  based 
on  data  supplied  finm  this  application. 

Affected  Public:  Businesses  or  other 
for-profit  organizations. 

Frequency:  Annual. 

Respondent’s  Obligation:  Required  to 
obteiin  or  retain  benefits. 

OMB  Desk  Officer:  Don  Arbuckle, 

(202)  395-7340. 

Agency:  International  Trade 
Administration/US&FCS/EPS. 

Title:  Marketing  Data  Forms. 

Form  Numbeifs):  ITA-466P. 

Agency  Approval  Number:  0625- 
0047. 

Type  of  Request:  Revision  of  a 
cvurrently  approved  collection. 

Burden:  3,750  hours. 

Number  of  Respondents:  5,000 

Avg  Hours  Per  Response:  %  hour. 

Needs  and  Uses:  The  Marketing  Data 
Form  is  sent  to  participants  in  overseas 
trade  events  to  obtain  information 
necessary  to  produce  exhibit  brochures 
and  directories  for  promotional 
pvirposes.  The  information  is  also 
helpful  in  identifying  foreign  companies 
that  may  be  interested  in  the  products 
and/or  services. 

Affected  Public:  Businesses  or  other 
for-profit  organizations. 

Frequency:  Annutd. 

Respondent’s  Obligation:  Required  to 
obtain  or  retain  benefits. 

OMB  Desk  Officer:  Don  Arbuckle, 

(202)  395-7340. 

Agency:  International  Trade 
Administration/U  S&FCS/EPS. 

Title:  Commercial  News  USA. 

Form  Numbeifs):  ITA-4063P. 

Agency  Approval  Number:  0625-0061. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Burden:  917  hovtrs. 

Number  of  Respondents:  2,000. 

Avg  Hours  Per  Response:  20  minutes 
initial  application;  5  minutes 
evaluation. 

Needs  and  Uses:  As  part  of  its  export 
promotion  activities,  ITA  published 
COMMERCIAL  NEWS  USA  (CNUSA) 
ten  times  a  year.  The  purpose  of  the 
publication  is  to  promote  new  American 
products  and  tec^ology  to  overseas 
buyers.  To  participate  in  the  program,  a 
firm  must  apply  to  have  its  product 
information  included.  A  fee  mvist  be 
paid  if  accepted.  The  application  is  used 
to  determine  if  the  product  meets 
criteria  for  being  included  in  CNUSA. 

Affected  Public:  Businesses  or  other 
for-profit  organizations. 

Frequency:  Annual. 

Respondent’s  Obligation:  Required  to 
obtain  or  retain  benefits. 

OMB  Desk  Officer:  Don  Arbuckle, 
(202)  395-7340. 


Agency:  International  Trade 
Administration/IA/I. 

Title:  Petition  Format  for  Requesting 
Relief  Under  U.S.  Antidvunping  Duty 
Law. 

Form  Numbeiis):  ITA-357P. 

Agency  Approval  Number:  0625- 
0105. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Burden:  1520  hovns. 

Number  of  Respondents:  38. 

Avg  Hours  Per  Response;  40  hours. 

Needs  and  Uses:  The  information 
requested  by  the  “Antidxunping 
Questionnaire”  is  used  to  back-up 
petitioners’  allegations  that  foreign 
merchandise  is  being  dumped  in  the 
U.S.  Petitioners  can  also  follow  the 
requirements  set  forth  in  the  regulations 
and  submit  information  in  that  memner. 
ITA  uses  this  information  to  determine 
whether  or  not  an  antidumping  duty 
investigation  is  warranted. 

Affected  Public:  Businesses  or  other 
for-profit  organizations. 

Frequency:  Annual. 

Respondent’s  Obligation:  Required  to 
obtain  or  retain  benefits. 

OMB  Desk  Officer:  Don  Arbuckle, 

(202)  395-7340.  « 

Agency:  International  Trade 
Administration/IA/FTZ. 

Title:  Annual  Report  for  Foreign 
Trade  Zones  (FTZ). 

Form  Number(s):  ITA-359P. 

Agency  Approval  Number:  0625- 
0109. 

Type  of  Request:  Extension  of  a 
currently  "approved  collection. 

Burden:  9,681  hours. 

Number  of  Respondents:  15. 

Avg  Hours  Per  Re^onse:  84  hours. 

Needs  and  Uses:  The  Foreign  Trade 
Zone  Act  (FTZ)  requires  annual  reports 
from  the  FTZs.  The  reports  siunmarize 
zone  projects,  operations  and  activities 
and  they  are  the  FTZ  Board’s  only 
source  of  information  on  zone  projects 
in  the  U.S.  The  information  provides  the 
basis  for  a  consolidated  annual  report  to 
Con^ss  as  required  by  the  FTZ  Act. 

Affected  Public:  Businesses  or  other 
for-profit  organizations  and  other  not- 
for-profit  institutions. 

Frequency:  Annual. 

Respondent’s  Obligation:  Required  to 
obtain  or  retain  benefits. 

OAfB  Desk  O^cer;  Don  Arbuckle, 
(202)395-7340. 

Agency:  International  Trade 
Administration  (ITA). 

Title:  Export  Trading  Companies 
Contact  Facilitation  Service. 

Form  Numbeiis):  rrA-44P. 

Agency  Approval  Number:  0625- 
0120. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 
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Burden;  5,000  hours. 

Number  of  Respondents:  10,000. 

Avg  Hours  Per  Response:  30  minutes. 

Needs  and  Uses:  The  Export  Trading 
Company  Act  of  1982  directs  the 
Department  of  Commerce  to  provide  a 
service  to  facilitate  contact  between 
producers  of  exportable  goods  and  firms 
ofiering  export  trade  services.  ITA  has 
established  a  clearinghouse  for  U.S. 
suppliers,  banks,  service  organizations 
and  export  trading  companies  (ETCs). 
This  helps  U.S.  producers  identify  and 
contact  newly  formed  ETCs.  The 
Contact  Facilitation  Service  form  is 
designed  to  obtain  the  information 
needed  to  put  producers  together  with 
exporters. 

Affected  Public:  Businesses  or  other 
for-profit  organizations  and  other  not- 
for-profit  institutions  and  State,  Local 
or  Tribal  Government. 

Frequency:  Annual. 

Respondent’s  Obligation:  Required  to 
obtain  or  reteun  benefits. 

OMB  Desk  Officer:  Don  Arbuckle, 

(202)  395-7340. 

Agency:  International  Trade 
Administration  (ITA) 

Title:  Trade  Fair  Certification  Program 
Application 

Form  Numbeifs):  ITA-4100P. 

Agency  Approval  Number:  0625— 
0130. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Burden:  700  hours. 

Number  of  Respondents:  70. 

Avg  Hours  Per  Response:  10  horns. 

Needs  and  Uses.  Non-govemmental 
enterprises  int  he  business  of  trade 
promotion  requesting  endorsement  and 
assistance  firom  Commerce  can  do  so 
through  the  Trade  Fair  Certification 
Program.  This  endorsement  signals  to 
suppUers  and  foreign  buyers  that  the 
U.S.  Government  supports  the  Trade 
Event. 

Affected  Public:  Businesses  or  other 
for-profit  organizations. 

Frequency:  On  occasion. 

Respondent’s  Obligation:  Required  to 
obtain  or  retain  benefits. 

OMB  Desk  Officer:  Don  Arbuckle, 
(202)  395-7340. 

Agency:  International  Trade 
Administration/IA/SIPS. 

Title:  Watch  Duty  Exemption  Program 
Forms. 

Form  Numbeifs):  TV A-321P,  360P, 
361P  15  CFR  303.6  THRU  303.12. 

Agency  Approval  Number:  0625— 
0134. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Burden:  96  hours. 

Number  of  Respondents:  6. 

Avg  Hours  Per  Response:  29.5  hours 


Needs  and  Uses:  Public  Law  97—446, 
passed  in  1983,  requires  Commerce  to 
administer  the  distribution  of  duty- 
exemptions  and  duty-refunds  to  watch 
producers  in  the  U.S.  territories.  There 
are  three  forms  used  to  implement  this 
program.  Form  n'A-360P  is  a  Certificate 
of  Entitlement  for  Duty  Refunds  and  is 
issued  by  the  Department.  Form  ITA- 
361P  is  used  by  a  company  to  request 
refunds  of  duties  on  watches  and  watch 
movements.  Form  ITA-321P  collects 
information  on  duty-fiae  shipments 
which  is  used  to  monitor  duty- 
exemptions  so  as  to  prevent  abuse  of  the 
Watch  Duty  Program. 

Affected  Public:  Businesses  or  other 
for-profit  organizations. 

Frequency:  Annual. 

Respondent’s  Obligation:  Required  to 
obtain  or  retain  benefits. 

OMB  Desk  Officer:  Don  Arbuckle, 

(202)  395-7340. 

Copies  of  the  above  information 
collection  proposals  can  be  obtained  by 
calUng  or  writing  Gerald  Tache,  DOC 
Forms  Clearance  Officer,  (202)  482- 
3271,  Department  of  Commerce,  Room 
5312, 14th  and  Constitution  Avenue, 
NW,  Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Don  Arbuckle,  OMB  Desk  Officer,  Room 
10202,  New  Executive  Officer  Building, 
Washington,  D.C.  20503. 

Dated:  August  2, 1995. 

Gerald  Tache, 

Departmental  Forms  Clearance  Officer,  Office 
of  Management  and  Organization. 

[FR  Doc.  95-19638  Filed  8-8-95;  8:45  am) 
BILUNG  CODE  3S10-CW-F 


Agency  Forms  Under  Review  by  the 
Office  of  Management  and  Budget 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  for  clearance 
the  following  proposals  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Agency:  Bureau  of  Export 
Administration  (BXA). 

Title:  Exception  to  Order 
Requirement. 

Agency  Form  Number:  None. 

OMB  Approval  Number:  0694-0011. 

Type  of  Request:  Extension  of  a 
currently  approved  collectioii. 

Burden:  3  hours. 

Number  of  Respondents:  10. 

Avg  Hours  Per  Response:  15  minutes 
for  reporting  requirements  and  1  minute 
for  recordkeeping. 

Needs  and  Uses:  An  export  license 
application  must  be  based  on  an  order 


from  a  party  in  a  foreign  coimtry.  On 
rare  occasions,  BXA  will  consider 
gremting  a  waiver  to  the  order 
requirement  when  the  exporter  can 
show  that  an  exception  is  warranted. 
The  information  collected  is  used  to 
determine  if  an  exception  should  he 
granted. 

Affected  Public:  Businesses  or  other 
for-profit  organizations. 

Frequency:  On  occasion, 
recordkeeping. 

Respondent’s  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer:  Don  Arbuckle, 
(202)  395-7340. 

Agency:  Intemationtd  Trade 
Administration  (ITA). 

Title:  Mission  -  Ei^bition 
Evaluation. 

Agency  Form  Number:  ITA— 4075P. 

OMB  Approval  Number:  0625-0034. 

Type  of  Request:  Extension  of  the 
expiration  date. 

Burden:  167  hours. 

Number  of  Respondents:  2,000. 

Avg  Hours  Per  Response:  5  minutes. 

Needs  and  Uses:  In  support  of  its 
export  promotion  program,  ITA 
sponsors  trade  events  abroad.  The 
purpose  of  this  data  collection  is  obtain 
the  views  of  participants  on  the  success 
of  the  respective  events.  ITA  uses  the 
information  to  determine  the  efficiency, 
impact,  and  effectiveness  of  its  overseas 
trade  promotion  activities. 

Affected  Public:  Businesses  or  other 
for-profit  organizations. 

Frequency:  On  occasion. 

Respondent’s  Obligation:  Volimtary. 

OMB  Desk  Officer:  Don  Arbuckle, 
(202)  395-7340. 

Agency:  International  Trade 
Administration  (ITA). 

Title:  Product  Characteristics,  Design 
Checkoff  List. 

Agency  Form  Number:  ITA-426P. 

OMB  Approval  Number:  0625-0035. 

Type  of  Request:  Extension  of  the 
expiration  date. 

Burden:  1,500  hours. 

Number  of  Respondents:  3,000. 

Avg  Hours  Per  Response:  30  minutes. 

Needs  and  Uses:  ITA  sponsors  a 
number  of  overseas  trade  events  each 
year.  This  form  is  used  by  U.S.  firms 
participating  in  the  trade  fairs  to 
indicate  physical  requirements  of  their 
displays. 

Affected  Public:  Businesses  or  other 
for-profit  organizations. 

Frequency:  On  occasion. 

Respondent’s  Obligation:  Volimtary. 

OMB  Desk  Officer:  Don  Arbuckle, 
(202) 395-7340. 

Agency:  International  Trade 
Administration  (ITA). 

Title:  Overseas  Business  Interest 
Questionnaire. 
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Agency  Form  Number:  ITA— 471P. 

OMB  Approval  Number:  0625-0039. 
Type  of  Request:  Extension  of  a 
ciurently  approved  collection. 

Burden:  1,000  hours. 

Number  of  Respondents:  2,000. 

Avg  Hours  Per  Response:  30  minutes. 
Needs  and  Uses:  This  information 
collection  allows  U.S.  firms 
participating  in  overseas  trade  events 
sponsored  by  the  Department  of 
Commerce  an  opportunity  to 
specifically  identify  the  products  they 
wish  to  promote.  TTie  information  is 
used  to  schedule  business  appointments 
and  to  invite  foreign  companies  to  trade 
events. 

Affected  Public:  Businesses  or  other 
for-profit  organizations. 

Frequency:  On  occasion. 

Respondent’s  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer:  Don  Arbuckle, 

(202)  395-7340. 

Agency:  International  Trade 
Administration. 

Title:  Commercial  News  USA  — 
Worldwide  Services  Program. 

Agency  Form  Number:  rrA-4099P. 
OMB  Approval  Number:  0625-0127. 
Type  of  Request:  Extension  of  the 
expiration  date. 

Burden:  167  hours. 

Number  of  Respondents:  500. 

Avg  Hours  Per  Response:  20  minutes. 
Needs  and  Uses:  Tliis  collection 
allows  ITA  to  promote  U.S.  services 
available  for  export  in  overseas  markets 
as  part  of  its  trade  promotion  activities. 
The  information  in  incorporated  into 
ITA’s  magazine,  COMMERCIAL  NEWS 
USA. 

Affected  Public:  Businesses  or  other 
for-profit  organizations. 

Frequency:  On  occasion. 

Respondent’s  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer:  Don  Arbuckle, 
(202)  395-7340. 

Agency:  International  Trade 
Administration  (ITA). 

Title:  Information  Services  Order 
Form  Program. 

Agency  Form  Number:  ITA-4096P. 
OMB  Approval  Number:  0625-0143. 
Type  of  Request:  Extension  of  the 
expiration  date. 

Burden:  1,366  hours. 

Number  of  Respondents:  7,659. 

Avg  Hours  Per  Response:  Varies  but 
ranges  between  5  and  60  minutes. 

Needs  and  Uses:  The  United  States 
and  Foreign  Commercial  Service  offers 
their  clients  programs,  market  research, 
and  services  to  enable  them  to  begin 
exporting  or  to  expand  existing  export 
efforts.  This  form  is  design  to  elicit 
information  so  that  the  trade  specialists 
can  make  reconunendations  on  which 


services  or  programs  would  help  the 
client  meet  individual  goals. 

Affected  Public:  Businesses  or  other 
for-profit  organizations. 

Frequency:  On  occasion. 

Respondent’s  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer:  Don  Arbuckle, 

(202)  395-7340. 

Agency:  International  Trade 
Administration. 

Title:  Advocacy  Questionnaire. 

Agency  Form  Number:  ITA-4133P. 
OMB  Approval  Number:  0625-0220 
Type  of  Request:  Extension  of  the 
expiration  date. 

Burden:  100  hours. 

Number  of  Respondents:  200 
respondents  (multiple  responses). 

Avg  Hours  Per  Response:  15  minutes. 
Needs  and  Uses:  ITA’s  Advocacy 
Center  marshals  federal  resources  to 
assist  U.S.  firms  competing  for  major 
procurement  worldwide.  To  provide 
this  service,  the  Advocacy  Center  must 
determine  whether  the  U.S.  firm  is 
eligible  for  U.S.  government  advocacy 
support. 

Affected  Public:  Businesses  or  other 
for-profit  organizations. 

Frequency:  On  occasion. 

Respondent’s  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer:  Don  Arbuckle, 
(202)  395-7340. 

Agency:  bitemational  Trade 
Administration  (ITA). 

Title:  Commerce  Trade  Fair 
Privatization  Application. 

Agency  Form  Number:  ITA-4134P. 
OMB  Approval  Number:  0625—0222. 
Type  of  Request:  Extension  of  the 
expiration  date. 

Burden:  2,400  hoiu^. 

Number  of  Respondents:  200. 

Avg  Hours  Per  Response:  12  hours. 
Needs  and  Uses:  EHOC  has  identified 
overseas  trade  fairs  for  which  it  seeks  to 
transfer  organization  emd  management 
of  U.S.  pavilions  fi-om  ITA  to  U.S.  firms 
or  trade  associations.  The  information 
provided  is  used  to  assess  the 
qualifications  of  applicants  and  to  make 
selections  for  managing  U.S.  pavilions 
selected  for  this  privatization  effort. 

Affected  Public:  Businesses  or  other 
for-profit  organizations,  not-for-profit 
institutions. 

Frequency:  On  occasion. 
Respondent’s  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer:  Don  Arbuckle, 
(202)  395-7340. 

Agency:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Title:  Sea  Grant  Control. 

Agency  Form  Number:  NOAA  90-1. 
OMB  Approval  Number:  0648-0008. 
Type  of  Request:  Extension  of  the 
expiration  date. 


Burden:  20  horns. 

Number  of  Respondents:  40. 

Avg  Hours  Per  Response:  30  minutes. 
Needs  and  Uses:  The  information 
collected  identifies  the  participating 
organizations  and  personnel  in  a 
proposed  Sea  Grant  project.  It  is  used  in 
the  review  of  proposals. 

Affected  Public:  Not-for-profit 
institutions. 

Frequency:  On  occasion. 

Respondent’s  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer:  Don  Arbuckle, 
(202) 482-3271. 

Agency:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

Title:  Monthly  Cold  Storage  Fish 
Report. 

Agency  Form  Number:  NOAA  88—16. 
OMB  Approval  Number:  0648-0015. 
Type  of  Request:  Extension  of  the 
expiration  date. 

Burden:  1,000. 

Number  of  Respondents:  200 
(monthly  responses). 

Avg  Hours  Per  Response:  8  minutes. 
Needs  and  Uses:  Data  on  cold  storage 
of  fish  holdings  are  needed  by  the 
National  Marine  Fisheries  Service  for 
fishery  management  and  development 
purposes,  and  by  industry  for  the 
orderly  distribution  and  purchase  of 
fishery  products. 

Affected  Public:  Businsses  or  other 
for-profit  orgeuiizations. 

Frequency:  Monthly. 

Respondent’s  Obligation:  Voluntary. 
OMB  Desk  Officer:  Don  Arbuckle, 
(202) 395-7340. 

Agency:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

Title:  Processed  Product  Family  of 
Forms. 

Agency  Form  Number:  NOAA  88-13. 
OMB  Approval  Number:  0648-0018. 
Type  of  Request:  Extension  of  the 
expiration  date. 

Burden:  617  hours. 

Number  of  Respondents:  5,1^1  (some 
more  than  1  response). 

Avg  Hours  Per  Response: 
Approximately  8  minutes. 

Needs  and  Uses:  Data  from  seafood 
processors  and  wholesale  dealers  are 
needed  by  NMFS  to  develop  economic 
forecasts  on  the  impacts  of  fishery 
management  regulations. 

Affected  Public:  Businesses  or  other 
for-profit  institutions. 

Frequency:  Monthly,  annually. 
Respondent’s  Obligation:  Mandatory. 
OMB  Desk  Officer:  Don  Arbuckle, 
(202)  395-7340. 

Agency:  National  Oceanic  emd 
Atmospheric  Administration  (NOAA). 
Title:  Pacific  Billfish  Angler  Survey. 
Agency  Form  Number:  88-10. 

OMB  Approval  Number:  0648-0020. 
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Type  of  Request:  Extension  of  the 
expiration  date. 

Burden:  175  hours. 

Number  of  Respondents:  2,500. 

Avg  Hours  Per  Response:  4  minutes. 
Needs  and  Uses:  Recreational 
fishermen  who  have  fished  for  billfish 
in  the  Pacific  Ocean  are  asked  to  report 
on  their  effort  and  catch.  The 
information  obtained  is  used  to 
determine  annual  trends  and  is  used  in 
domestic  and  international  fishery 
management  discussions  and  plans. 
Affected  Public:  Individuals. 
Frequency:  On  occasion. 

Respondent’s  Obligation:  Volimtary. 
OMB  Desk  Officer:  Don  Arbuckle, 

(202)  395-7340. 

Agency:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Title:  Sea  Grant  Budget. 

Agency  Form  Number:  NOAA  90-4. 
Type  of  Request:  Extension  of  the 
expiration  date. 

Burden:  200  hours. 

Number  of  Respondents:  40  (multiple 
responses). 

Avg  Hours  Per  Response:  15  minutes. 
Needs  and  Uses:  TTie  object  of  the  Sea 
Grant  Program  is  to  increase  the 
understanding,  assessment, 
development  utilization,  and 
conservation  of  the  Nation’s  ocean  and 
coastal  resources.  Both  single  and 
multi-project  grants  are  given.  The 
information  on  the  budget  form  is  used 
by  both  the  grantee  and  grantor  to 
determine  the  cost  of  each  project  and 
to  determine  the  allowability  of 
matching  costs  offered.  Also  is  used  in 
negotiating  costs  and  administrative 
controls  of  expenditures  by  both  parties. 

Affected  Public:  Not-for-profit 
institutions. 

Frequency:  Annually. 

Respondent’s  Obligation:  Required  to 
obtain  a  benefit. 

OMB  Desk  Officer:  Don  Arbuckle, 
(202)  395-7340. 

Agency:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

Title:  Saltonstall-Kennedy  (S-K) 
Grant  Application. 

Agency  Form  Number:  NOAA  88-204 
and  88-205. 

OMB  Approval  Number:  0648-0135. 
Type  of  Request:  Revision  of  a 
ciuxently  approved  collection. 

Burden:  2,566  hbiu«. 

Number  of  Respondents:  265  (some 
with  multiple  responses). 

Avg  Hours  Per  Response:  Ranges 
between  2  and  13  hours  depending  on 
the  requirement. 

Needs  and  Uses:  Under  the  S-K  Act, 
financial  assistance  is  made  available 
through  the  Secretary  of  Commerce  to 
the  public  for  projects  that  help  to 
strengthen  or  develop  the  U.S.  fishing 


industry.  Information  is  needed  to 
decide  which  projects  should  be  funded 
and  to  monitor  and  assess  the  success  of 
completed  projects. 

Affected  Public:  Individuals, 
businesses  or  other  for-profit 
organizations,  not-for-profit 
institutions,  federal,  state,  local  or  tribal 
government. 

Frequency:  On  occasion,  semi¬ 
annually,  annually. 

Respondent’s  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer:  Don  Arbuckle, 

(202)  395-7340. 

Agency:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

Title:  Deep  Seabed  Mining 
Regulations  for  Exploration  Licenses. 

Agency  Form  Number:  None. 

OMB  Approval  Number:  0648-0145. 

Type  o/ Request;  Extension  of  the 
expiration  date. 

Burden:  80  hours. 

Number  of  Respondents:  4. 

Avg  Hours  Per  Response:  20  horns. 

Needs  and  Uses:  Information  is 
required  imder  the  mandate  of  the  Deep 
Seabed  Hard  Mineral  Resources  Act  for 
the  purpose  of  issuing  exploration 
licenses  for  deep  seabed  mining. 
Licensees  are  required  to  submit  an 
annual  report. 

Affected  Public:  Businesses  or  other 
for-profit  organizations. 

Frequency:  Annually. 

Respondent’s  Obligation:  Mandatory. 

OMB  Desk  Officer:  Don  Arbuckle, 
(202)  395-7340. 

Agency:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

Title:  Applications  and  Reports  for 
Registration  as  a  Tanner  or  Agent. 

Agency  Form  Number:  None. 

OMB  Approval  Number:  0648-0179. 

Type  of  Request:  Extension  of  the 
expiration  date. 

Burden:  78  hours. 

Number  of  Respondents:  39. 

Avg  Hours  Per  Response:  2  hours. 

Needs  and  Uses:  Under  the  Marine 
Mammal  Protection  Act,  Alaskan 
natives  may  take  marine  mammals  for 
subsistence  or  for  creating  and  selling 
native  handicrafts.  Possession  of  marine 
mammals  so  taken  is  allowed  only  to 
natives  or  registered  agents  or  taimers. 
The  requested  information  is  needed  to 
register  the  agent  or  tanner  and  to 
monitor  activities  through  reports. 

Affected  Public:  Individuals, 
businesses  or  other  for-profit 
organizations. 

Frequency:  Annually,  recordkeeping, 
on  occasion. 

Respondent’s  Obligation:  Mandatory. 

OMB  Desk  Officer:  Don  Arbuckle, 
(202)  395-7340. 

Agency:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 


Title:  GOES  Weather  Facsimile 
Transmission  System  (WEFAX). 

Agency  Form  Number:  None  assigned. 

OMB  Approval  Number:  0648-0227. 

Type  of  Request:  Revision  of  a 
currently  approved  collection. 

Burden:  50  hours. 

Number  of  Respondents:  300. 

Avg  Hours  Per  Response:  10  minutes. 

Needs  and  Uses:  Respondents  are  an 
international  user  conummity  in  the 
pubUc  domain  who  desire  to  receive 
and  use  sateUite-derived  products  from 
GOES,  TIROS,  GMS,  and  METESAT 
satellite.  NOAA  requires  a  minimal 
amoimt  of  information  from 
respondents  in  order  to  determine  their 
station  location,  receiving  status,  and 
the  satelhtes  to  be  received. 

Affected  Public:  Individuals, 
businesses  or  other  for-profit 
organizations,  not-for-profit 
institutions,  farms,  federal,  state,  local 
or  tribal  governments. 

Frequency:  On  occasion. 

Respondent’s  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer:  Don  Arbuckle, 
(202)  395-7340. 

Copies  of  the  above  information 
collection  proposals  can  be  obtained  by 
calling  or  writing  Gerald  Tache,  DOC 
Forms  Clearance  Officer,  (202)  482-* 
3271,  Department  of  Commerce,  Room 
5327, 14di  and  Constitution  Avenue, 
N.W.,  Washington,  D.  C.  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent 
to  Don  Arbuckle,  OMB  Desk  Officer, 
Room  10202,  New  Executive  Office 
Building,  Washington,  D.C.  20503. 

Dated:  July  31, 1995 
Gerald  Tache, 

Departmental  Forms  Clearance  Officer,  Office 
of  Management  and  Organization. 

[FR  Doc.  95-19640  Filed  8-8-95;  8:45  am] 
BILUNQ  CODE  3510-CW-F 


Agency  Forms  Under  Review  by  the 
Office  of  Management  and  Budget 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposals  for 
collection  of  information  tmder  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  International  Trade 
Administration. 

Title:  Foreign  Trade  Zone  (FTZ) 
Application. 

Form  Numbeiis):  None. 

Agency  Approval  Number:  0625- 
0139. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Burden:  9715  hours. 
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Number  of  Respondents:  100. 

Avg  Hours  Per  Response:  It  is 
estimated  that  the  range  of  burden  hours 
for  each  category  is  as  follows:  new 
zones,  90-150  hours;  expansions,  15-30 
hours;  subzones,  60-150  hours. 

Needs  and  Uses:  The  Foreign  Trade 
Zone  (FTZ)  Act  requires  that  a  one-time 
application  be  made  to  the  FTZ  Board 
for  authority  to  establish  a  foreign-trade 
zone  project  in  a  port  of  entry 
community.  Applicant  is  normally  a 
dty,  state  port  authority  or  other  public 
or  quasi-public  organization. 

Affected  Public:  Businesses  or  other 
for-profit  institutions  and  State,  Local 
or  Tribal  Government. 

Frequency:  Annual. 

Respondent’s  Obligation:  Required  to 
obtain  or  retain  benefits. 

OMB  Desk  Officer:  Don  Arbuckle, 

(202)  395-7340. 

Agency:  International  Trade 
Administration 

Title:  Participant  Agreement. 

Form  Numbeiis):  ITA-4008P  and  ITA 
4008P-A. 

Agency  Approval  Number:  0625- 
0147. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Burden:  2500  hours. 

Number  of  Respondents:  7500. 

Avg  Hours  Per  Response:  20  minutes. 
Needs  and  Uses:  TTie  International 
Trade  Administration  (ITA)  sponsors 
trade  fairs,  trade  and  seminar  missions, 
and  catalogue  or  video-catalogue  shows 
in  which  U.S.  companies  promote  their 
goods  and  services.  The  Participation 
Agreement  establishes  the  dollar 
contribution,  collects  participants 
profile  information,  and  identifies  goods 
to  be  shipped  in  conjunction  with  the 
overseas  trade  event. 

Affected  Public:  Business  or  other  for- 
profit  institutions. 

Frequency:  On  occasion. 

Respondent’s  Obligation:  Required  to 
obtain  or  retain  benefits. 

OMB  Desk  Officer:  Don  Arbuckle, 

(202) 395-7340. 

Agency:  International  Trade 
Administration 

Title:  Format  for  Petition  Requesting 
Relief  Under  U.S.  Coimtervailing  Duty 
Law. 

Form  Numbeifs):  ITA-366P. 

Agency  Approval  Number:  0625-0148 
Type  of  Request:  Revision  of  a 
currently  approved  collection. 

Burden:  560  hours. 

Number  of  Respondents:  14. 

Avg  Hours  Per  Response:  40  hours. 
Needs  and  Uses:  Under  the  Tariff  Act 
of  1930,  Commerce  is  required  to 
conduct  coimtervailing  duty  (CVD) 
investigations  when  acceptable  petitions 


are  received  from  an  interested  party. 
Commerce  provides  potential 
petitioners  with  Form  ITA-366P  to 
elicit  the  information  required  by  the 
statute  and  regulations  for  the  initiation 
of  a  coimtervailing  investigation.  The 
Information  is  used  by  ITA  in 
determining  whether  a  “countervailing 
duty”  investigation  should  be  started.  It 
is  also  used  by  the  International  Trade 
Commission  in  making  its  “injury 
determination,”  as  required  by  the 
statute. 

Affected  Public:  Business  or  other  for- 
profit  institutions. 

Frequency:  On  occasion. 

Respondent’s  Obligation:  Required  to 
obtain  or  retain  benefits. 

OMB  Desk  Officer:  Don  Arbuckle, 

(202) 395-7340. 

Agency:  International  Trade 
Administration/US&FCS/EPS 

Title:  International  Buyer  Program: 
Application  and  Exhibitor  Data. 

Form  Numbeiis):  ITA-4014P,  ITA- 
4102P. 

Agency  Approval  Number:  0625— 

0151. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Burden:  919  hours. 

Number  of  Respondents:  4,080. 

Avg  Hours  Per  Response:  3  hours,  20 
minutes. 

Needs  and  Uses:  The  International 
Buyer  Program  focuses  on  U.S.  trade 
shows  which  have  high  export 
potential.  U.S.  Embassies  recruit 
international  buyers  to  attend  these 
shows  and  encourage  them  to  buy  U.S. 
products  and  services.  Information  is 
gathered  from  U.S.  exhibitors 
participating  to  determine  which  U.S. 
companies  eue  interested  in  meeting 
with  foreign  visitors  and  to  determine 
the  overseas  business  interests  of  the 
exhibitors.  Export  counseling  and 
services  are  provided  to  the  U.S. 
exhibitors! 

Affected  Public:  Business  or  other  for- 
profit  institutions. 

Frequency:  On  occasion. 

Respondent’s  Obligation:  Required  to 
obtain  or  retain  benefits. 

OMB  Desk  Officer:  Don  Arbuckle, 
(202) 395-7340. 

Agency:  International  Trade 
Administration. 

.  Title:  OECD  Industrial  Committee 
Subsidies  and  Structural  Adjustment 
Questionnaire. 

Form  Numbeiis):  None. 

Agency  Approval  Number:  0625-0223 

Type  of  Request:  Reinstatement, 
without  change,  of  a  previously 
approved  collection  for  which  approval 
has  expired. 

Burden:  1,120  hours. 


Number  of  Respondents:  40. 

Avg  Hours  Per  Response:  %  hour. 

Needs  and  Uses:  The  U.S  is  a  member 
of  the  Organization  for  Economic 
Cooperation  and  Development  (OECD) 
and  is  participating  in  the  OECD 
Industrial  Subsidies  Database  project. 

The  U.S.  is  required  to  provide 
information  on  State.  Federal  support  to 
manufacturing  from  1989-93.  The  U.S. 
will  receive  access  to  information 
submitted  by  other  member  countries. 

Affected  Public:  Federal  Government 
and  State,  Local  or  Tribal  Government. 

Frequency:  One-time  collection. 

Respondent’s  Obligation:  Voluntary. 

OMB  Desk  Officer:  Don  Arbuckle, 

(202)  395-7340. 

Agency:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

Title:  Application  for  Dean  John  A. 
Knauss  Policy  Fellowship. 

Form  Numbeiis):  None. 

Agency  Approval  Number:  None. 

Type  of  Request:  Existing  Collection. 

Burden:  100. 

Number  of  Respondents:  50. 

Avg  Hours  Per  Response:  2  hours. 

Needs  and  Uses:  The  National  Sea 
Grant  Federal  Fellows  Program  was 
established  to  provide  a  unique 
educational  experience  to  students 
enrolled  in  graduate  programs  related  to 
marine  or  Great  Lakes  studies.  The 
program  matches  highly  qualified 
students  with  “hosts”  in  the  Legislative 
Branch,  the  Executive  Branch,  or 
appropriate  associations/institutions 
located  in  Washington,  D.C.  A  written 
application  must  be  submitted  to  be 
considered  for  the  fellowship. 

Affected  Public:  Not-for-profit 
organizations. 

Frequency:  One-time  collection. 

Respondent’s  Obligation:  Required  to 
obtain  or  retain  benefits. 

OMB  Desk  Officer:  Don  Arbuckle, 

(202)  395-7340. 

Agency:  National  Oceemic  and 
Atmospheric  Administration. 

Title:  Emergency  Beacon 
Registrations. 

Form  Numbeiis):  None. 

Agency  Approval  Number:  None. 

Type  of  Request:  Existing  Collection. 

Burden:  1,250. 

Number  of  Respondents:  5,000. 

Avg  Hours  Per  Response:  15  minutes. 

Needs  and  Uses:  This  information 
collection  is  needed  to  support  the 
mission  of  the  satellite-aided  search 
and  rescue  program  known  as  COSPAS- 
SARSAT.  Under  this  program  distress 
signals  are  detected  through  NOAA’s 
weather  satellites,  and  transmitted  to 
the  Mission  Control  Center.  The  Center 
alerts  the  appropriate  rescue  forces 
worldwide. 
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Affected  Public:  Individuals  or 
households,  business  or  other  for-profit 
organizations.  Not  for-profit 
institutions.  Federal  Government  and 
State,  Local  or  Tribal  Government. 
Frequency:  On  occasion. 

Respondent’s  Obligation:  Mandatory. 
OMB  Desk  Officer:  Don  Arbuckle, 

(202) 395-7340. 

Agency:  NOAA  General  Counsel  for 
Ocean  Services. 

Title:  Involuntary  Child  and  Spousal 
Support  Allotments  NOAA  Corps 
Officers. 

Form  Numbeiis):  None. 

Agency  Approval  Number:  0648- 
0242. 

Type  of  Request:  Extension  of  a 
ciurently  approved  collection. 

Burden: 1. 

Number  of  Respondents:  1. 

Avg  Hours  Per  Response:  1. 

Needs  and  Uses:  Individuals  entitled 
to  (impaid)  spousal  and/or  child 
support  from  NOAA  Corps  officers  may 
submit  substantiating  information  in 
order  to  have  money  deducted  from  the 
officer’s  paycheck. 

Affected  Public:  Individuals  or 
households. 

Frequency:  On  occasion. 

Respondent’s  Obligation:  Required  to 
obtain  or  retain  benefits. 

OMB  Desk  Officer:  Don  Arbuckle, 
(202)  395-7340. 

Agency:  National  Oceanic  and 
Atmospheric  Administration. 

Title:  Billfish  Tagging  Report.  NOAA 
Corps  Officers. 

Form  Numberfs):  88-162. 

Agency  Approval  Number:  0648- 
0009. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Burden:  45  hours. 

Number  of  Respondents:  1,500. 

Avg  Hours  Per  Response:  .03  hour. 
Needs  and  Uses:  Ajiglers  who 
volunteer  to  tag  billfish  are  requested  to 
submit  a  short  report  on  the  species  and 
size  of  the  fish  tagged  and  the  tagging 
location.  This  information  is  needed  if 
information  on  the  recovery  of  the  tag  is 
to  have  any  value.  Data  obtained  from 
the  tagging  program  are  used  to 
determine  grovi^  rates  and  migratory 
patterns  of  billfish.  Resulting  analyses 
eire  used  in  developing  fishery 
management  plans. 

Affected  Public:  Individuals  or 
households. 

Frequency:  On  occasion. 
Respondent’s  Obligation:  Required  to 
obtain  or  retain  benefits. 

OMB  Desk  Officer:  Don  Arbuckle, 
(202)  395-7340. 

Agency:  National  Oceanic  and 
Atmospheric  Administration,  National 
Marine  Fisheries  Service  (NMFS). 


Title:  Atlantic  Tuna  Fisheries. 

Form  Numbeffs):  None. 

Agency  Approval  Number:  0648- 
0168. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Burden: 56. 

Number  of  Respondents:  5. 

Avg  Hours  Per  Response:  10.6  hours. 

Needs  and  Uses:  Tne  U.S.  is  a 
member  of  the  International 
Commission  for  the  Conservation  of 
Atlantic  Tunas  (ICCAT). 
Membercountries  are  required  to  report 
tuna  catches  made  by  their  flag  ships  in 
the  Commission’s  regulatory  area.  To 
comply  with  this  requirement,  vessels 
are  required  to  keep  a  daily  fishing  log 
providing  a  variety  of  data.  NMFS  and 
ICCAT  biologists  use  the  information  to 
study  the  effects  of  fishing  on  tuna 
abimdance,  If  NMFS  did  not  collect  the 
data,  the  U.S.  would  not  meet  its 
responsibilities  to  ICATT. 

Affected  Public:  Business  or  other  for- 
profit. 

Frequency:  Annual. 

Respondent’s  Obligation:  Mandatory. 

OMB  Desk  Officer:  Don  Arbuckle, 

(202) 395-7340. 

Agency:  NOAA/OAR/National  Sea 
Grant  Program. 

Title:  Sea  Grant  Project  Summary. 

Form  Numbeffs):  None. 

Agency  Approval  Number:  0648- 
0019. 

Type  of  Request:  Revision  of  a 
currently  approved  collection. 

Burden:  240. 

Number  of  Respondents:  40. 

Avg  Hours  Per  Response:  20  minutes. 

Needs  and  Uses:  Tne  U.S.  is  a 
member  of  the  International 
Commission  for  the  Conservation  of 
Atlantic  Tunas  (ICCAT). 
Membercountries  are  required  to  report 
tima  catches  made  by  their  flag  ships  in 
the  Commission’s  regulatory  area.  To 
comply  with  this  requirement,  vessels 
are  required  to  keep  a  daily  fishing  log 
providing  a  variety  of  data.  NMFS  and 
ICCAT  biologists  use  the  information  to 
study  the  effects  of  fishing  on  tuna 
abundance.  If  NMFS  did  not  collect  the 
data,  the  U.S.  would  not  meet  its 
responsibilities  to  ICATT. 

Affected  Public:  Business  or  other  for- 
profit  institutions. 

Frequency:  Annual. 

Respondent’s  Obligation:  Mandatory. 

OMB  Desk  Officer:  Don  Arbuckle, 
(202) 395-7340. 

Copies  of  the  above  information 
collection  proposals  can  be  obtained  by 
calling  or  writing  Gerald  Tache,  DOC 
Forms  Clearance  Officer,  (202)  482- 
3271,  Department  of  Commerce,  Room 
5312, 14di  and  Constitution  Avenue, 
NW,  Washington,  DC  20230. 


Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Don  Arbuckle,  OMB  Desk  Officer,  Room 
10202  New  Executive  Office  Building, 
Washington,  IX:  20503. 

Dated:  August  4, 1993. 

Gerald  Tache, 

Departmental  Forms  Clearance  Officer,  Office 
of  Management  and  Organization. 

[FR  Doc.  95-19687  Filed  8-8-95;  8:45  am) 
BILUNG  CODE  3510-CW-F 


Bureau  of  Export  Administration 

[Docket  No.  5118-01] 

Realtek  Semi-Conductor  Co.  Ltd.,  6F, 
No.  4  Fu-Shon  Street,  Taipei,  Taiwan, 
Respondent;  Decision  and  Order  of 
Defauit 

On  July  12, 1995,  the  Administrative 
Law  Judge  (ALJ)  issued  a  Recommended 
Decision  and  Default  Order  in  the 
above-captioned  matter.  The 
Recommended  Decision  and  Default 
Order,  a  copy  of  which  is  attached 
hereto  and  made  a  part  hereof,  has  been 
referred  to  me  for  final  action.  After 
describing  the  facts  of  the  case  and  his 
findings  based  on  those  facts,  the  ALJ 
foimd  that  Realtek  Semi-Conductor  Co. 
Ltd.  committed  one  violation  of  section 
787.2  of  the  Regulations  (EAR)  by 
causing,  aiding,  or  abetting  the  export  in 
1990  of  U.S.-origin  Trident  TVGA  8800 
and  TVGA  8900  graphic  chip 
technology  from  the  United  States  to 
Taiwan  without  the  written  letter  of 
assurance  required  by  Section  779.4  of 
the  Regulations. 

The  ALJ  found  that  the  appropriate 
penalty  for  the  violations  should  be  that 
the  Respondent  and  all  successors, 
assignees,  officers,  representatives, 
agents  and  employees  be  denied  for  a 
period  of  five  years  from  this  date  all 
privileges  of  participating,  directly  or 
indirectly,  in  any  manner  or  capacity,  in- 
any  transaction  in  the  United  States  or 
abroad  involving  commodities  or 
technical  data  exported  or  to  be 
exported  from  the  United  States  and 
subject  to  the  Export  Administration 
Regulations. 

Based  on  my  review  of  the  entire 
record,  I  affirm  the  Recommended 
Decision  and  Default  Order  of  the 
Administrative  Law  Judge. 

This  constitutes  final  agency  action  in 
this  matter. 
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Dated:  August  3, 1995. 

William  A.  Reiusch, 

Under  Secretary  for  Export  Administration.' 

Recommended  Decision  and  Default 
Order 

On  March  31, 1995,  the  Office  of 
Export  Enforcement,  Bureau  of  Export 
Administration,  United  States 
Department  of  Commerce  (hereinafter, 
the  “Department”),  issued  a  charging 
letter  initiating  an  administrative 
proceeding  against  Realtek  Semi- 
Conductor  Co.  Ltd.  (hereinafter, 
“Realtek”),  a  Taiwanese  entity.  The 
charging  letter  alleged  that  Realtek 
committed  one  violation  of  the  Export 
Administration  Regulations  (ciurently 
codified  at  15  C.F.R.  Parts  768-799 
(1995))  (hereinafter,  the  “Regulations”),^ 
issued  pursuant  to  the  Export 
Administration  Act  of  1979,  as  amended 
(currently  codified  at  50  U.S.C.A.  app. 
§§2401-2420  (1991,  Supp.  1993,  and 
Pub.  L.  No.  103-277,  July  5, 1994)) 
(hereinafter,  the  “Act”).^ 

Specifically,  the  charging  letter 
alleged  that,  on  or  about  April  1, 1990, 
Realtek  caused,  aided,  or  abetted  the 
export  from  the  United  States  to  Taiwan 
of  U.S.-origin  Trident  TVGA  8800  and 
TVGA  8900  technology  without  the 
written  letter  of  assurance  required  by 
Section  779.4  of  the  Regulations. 
Accordingly,  the  Department  alleged 
that  Realtek  committed  one  violation  of 
Section  787.2  of  the  Regulations. 

The  charging  letter  was  served  on 
Realtek  on  April  12, 1995.  Realtek  failed 
to  file  an  answer  within  30  days  after 
service  pursuant  to  Section  788.7(a)  of 
the  Regulations.  On  Jime  5, 1995, 1 
ordered  the  Department  to  file  a 
proposed  order  together  with  any 
evidence  in  support  of  the  allegation  in 
the  charging  letter. 

On  the  basis  of  the  Department’s 
submission  and  all  of  the  supporting 
evidence  presented,  I  have  determined 
that  Realtek  violated  Section  787.2  of 
the  Regulations  by  causing,  aiding,  or 
abetting  the  export  from  the  Unit^ 
States  to  Taiwan  of  U.S.-origin  Trident 
TVGA  8800  and  TVGA  8900  technology 
without  the  written  letter  of  assurance 
required  by  Section  779.4  of  the 
Regulations. 

The  Department  urges  as  a  sanction 
that  Realtek’s  export  privileges  be 
denied  for  a  period  of  five  years.  I 

’  The  alleged  violation  occurred  during  1990.  The 
Regulations  governing  the  violation  are  found  in  the 
1990  version  of  the  G^e  of  Federal  Regulations, 
codified  at  15  CF.R.  Parts  768-799  (1990). 

*The  Act  expired  on  August  20, 1994.  Executive 
Order  12924  (59  Fed.  Reg.  43437,  August  23, 1994) 
continued  the  Regulations  in  effect  under  the 
International  Emergency  Economic  Powers  Act  (50 
U.S.C.A.  §S  1701-1706  (1991)). 


concur  in  the  Department’s 
recommendation. 

Accordingly,  it  is  therefore  ordered. 

First,  that  all  outstanding  individual 
validated  licenses  in  which  Realtek 
appears  or  participates,  in  any  manner 
or  capacity,  are  hereby  revoked  and 
shall  be  returned  forthwith  to  the  Office 
of  Exporter  Services  for  cancellation. 
Further,  all  of  Realtek’s  privileges  of 
participating,  in  any  manner  or 
capacity,  in  any  special  licensing 
procedure,  including,  but  not  limited  to, 
distribution  licenses,  are  hereby 
revoked. 

Second,  Realtek,  with  an  address  at 
6F,  No.  4  Fu-Shon  Street,  Taipei, 

Taiwan,  and  all  successors,  assigns, 
officers,  representatives,  agents,  and 
employees,  shall,  for  a  period  of  five 
years  from  the  date  of  final  agency 
action,  be  denied  all  privileges  of 
participating,  directly  or  indirectly,  in 
any  manner  or  capacity,  in  any 
transaction  in  the  United  States  or 
abroad  involving  any  commodity  or 
technical  data  exported  or  to  be 
exported  from  the  United  States,  and 
subject  to  the  Regulations. 

A.  Without  limiting  the  generality  of 
the  foregoing,  participation,  either  in  the 
United  States  or  abroad,  shall  include 
participation,  directly,  or  indirectly,  in 
any  manner  or  capacity:  (i)  as  a  party  or 
as  a  representative  of  a  party  to  any 
export  license  application  submitted  to 
the  Department;  (ii)  in  preparing  or 
filing  with  the  Department  any  export 
license  application  or  request  for 
reexport  authorization,  or  any  document 
to  be  submitted  therewith;  (iii)  in 
obtaining  from  the  Department  of  using 
any  validated  or  general  export  license, 
reexport  authorization,  or  other  export 
control  document;  (iv)  in  carrying  on 
negotiations  with  respect  to,  or  in 
receiving,  ordering,  buying,  selling, 
delivering,  storing.  Using,  or  disposing 
of,  in  whole  or  in  part,  any  commodities 
or  technical  data  exported  or  to  be 
exported  from  the  United  States  and 
subject  to  the  Regulations;  and  (v)  in 
financing,  forwarding,  transporting,  or 
other  servicing  of  su^  commodities  or 
technical  data. 

B.  After  notice  and  opportunity  for 
comment  as  provided  in  Section 
788.3(c)  of  the  Regulations,  any  person, 
firm,  corporation,  or  business 
organization  related  to  Realtex  by 
affiliation,  ownership,  control,  or 
position  of  responsibility  in  the  conduct 
of  trade  or  related  services  may  also  be 
subject  to  the  provisions  of  this  Order. 

C.  As  proviaed  by  Section  787.12(a)  of 
the  Regulations,  without  prior 
disclosure  of  the  facts  to  and  specific 
authorization  of  the  Office  of  Exporter 
Services,  in  consultation  with  the  Office 


of  Export  Enforcement,  no  person  may 
directly  or  indirectly,  in  any  manner  or 
capacity:  (i)  apply  for,  obtain,  or  use  any 
license.  Shipper’s  Exporter  Declaration, 
bill  of  lading,  or  other  export  control 
document  relating  to  an  export  or 
reexport  of  commodities  or  technical 
data  by,  to,  or  for  another  person  then 
subject  to  an  order  revoking  or  denying 
his  export  privileges  or  then  excluded 
from  practice  before  the  Bureau  of 
Export  Administration;  or  (ii)  order, 
buy,  receive,  use,  sell,  deliver,  store, 
dispose  of,  forward,  transport,  finance, 
or  otherwise  service  or  participate:  (a)  in 
any  transaction  which  may  involve  any 
commodity  or  technical  data  from  the 
United  States;  (h)  in  any  reexport 
thereof;  or  (c)  in  any  other  transaction 
which  is  subject  to  the  Export 
Administration  Regulations,  if  the 
person  denied  export  privileges  may 
obtain  any  benefit  or  have  any  interest 
in,  directly  or  indirectly,  any  of  these 
transactions. 

Third,  that  a  copy  of  this  Order  shall 
be  served  on  Realtek  and  on  the 
Department. 

Fourth,  that  this  Order,  as  affirmed  or 
modified,  shall  become  effective  upon 
entry  of  the  final  action  by  the  Under 
Secretary  for  Export  Administration,  in 
accordance  with  the  Act  (50  U.S.C.A. 
app.  §  2412(c)(1))  and  the  Regulations 
(15  CFR  788.23). 

Dated;  July  12, 1995. 

Edward  J.  Kuhlmann, 

Administrative  Law  Judge. 

To  be  considered  in  the  30  day  statutory 
review  process  which  is  mandated  by  Section 
13(c)  of  the  Act,  submissions  must  be 
received  in  the  Office  of  the  Under  Secretary 
for  Export  Administration,  U.S.  Department 
of  Commerce,  14th  &  Constitution  Avenue 
NW.,  Room  3898B,  Washington,  D.C.  20230, 
within  12  days.  Replies  to  the  other  party’s 
submission  are  to  be  made  within  the 
following  8  days.  15  CFR  788.23(b),  50  FR 
53134  (1985).  Pursuant  to  Section  13(c)(3)  of 
the  Act,  the  order  of  the  final  order  of  the 
Under  Secretary  may  be  appealed  to  the  U.S. 
Court  of  Appeals  for  the  District  of  Columbia 
within  15  days  of  its  issuance. 

(FR  Doc.  95-19686  Filed  8-8-95;  8:45  am] 
BILUNG  CODE  3510-OT-M 


intemtional  Trade  Administration 

[A-357-804] 

Siiicon  Metal  From  Argentina; 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce, 
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ACTION:  Notice  of  preliminary  results  of 
antidumping  duty  administrative  review 
and  termination  in  part. 

SUMMARY:  In  response  to  a  request  from 
petitioners,  the  Department  of 
Commerce  (the  Department)  is 
conducting  an  administrative  review  of 
the  antidmnpting  duty  order  on  silcon 
metal  from  Argentina.  Petitioners 
requested  that  the  review  cover  two 
manufacturers/exporters, 
Electrometalurgica  Andian,  S.A.l.C. 
(Andina)  and  Silarsa,  S.A.  (Silarsa),  and 
the  period  September  1, 1993  through 
August  31, 1994.  However,  within  90 
days  of  the  publication  of  the 
Department’s  initiation  notice,  the 
petitioners  withdrew  their  request  for 
review  of  Andina  in  accordance  with  19 
CFR  §  353.22(a).  Because  no  other  party 
requested  a  review  of  Andina,  we  are 
terminating  this  administrative  review 
with  respect  to  Andina.  Petitioners  did 
not  withdraw  their  request  with  respect 
to  Silarsa. 

Since  Silarsa  did  not  provide  the 
information  requested  by  the 
Department  in  its  questionnaire,  we 
were  imable  to  conduct  an 
administrative  review  of  this  firm.  We 
have,  therefore,  preliminary  determined 
to  use  the  best  information  available 
(BIA)  and  have  assigned  to  Silarsa  a 
24.62  percent  margin,  the  highest 
margin  obtained  in  any  review  of  this 
order.  Interested  parties  are  invited  to 
comment  on  these  preUminary  results. 
EFFECTIVE  DATE:  August  9, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Maureen  McPhillips  or  John  Kugelman, 
Office  of  Antidumping  Compliance, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue  NW.,  Washington, 
DC  20230;  telephone:  (202)  482-5253. 
SUPPLEMENTARY  INFORMATION:  On 
September  26, 1991,  the  Department 
pubhshed  in  the  Federal  Register  (56 
FR  48779)  the  antidumping  duty  order 
on  silicon  metal  firom  Argentina.  On 
September  2, 1994,  the  Department 
published  in  the  Federal  Register  (59 
FR  45664)  a  notice  of  “Opportimity  to 
Request  an  Administrative  Review”  of 
this  antidumping  duty  order  for  the 
period  September  1, 1993  through 
August  31, 1994.  We  received  timely 
requests  on  September  30, 1994,  to 
conduct  an  administrative  review  of 
Andina  and  Silarsa  from  a  group  of  fom 
domestic  producers  of  silicon  metal  (the 
petitioners):  American  Silicon 
Technologies,  Elkem  Metals  Company, 
Globe  Metedlurgical,  Inc.,  and  SKW 
Metals  and  Alloys,  Inc. 

On  October  13, 1994,  in  accordance 
with  19  §  CFR  353.22(c),  we  published 


notice  of  initiation  (59  FR  51939) 
covering  the  two  manufacturing/exports 
named  above. 

Applicable  Statute  and  Regulations 

The  Department  is  conducting  this 
review  in  accordance  with  section 
751(a)  of  the  Tariff  Act.  Unless 
otherwise  indicated,  all  citations  of  the 
statute  and  the  Department’s  regulations 
are  in  reference  to  the  provisions  as  they 
existed  on  December  31, 1994. 

Scope  of  the  Review 

The  product  covered  by  the  review  is 
silicon  metal.  Ehiring  the  less-than-fair- 
value  (LTFV)  investigation,  silicon 
metal  was  described  as  containing  at 
least  96.00  percent,  but  less  than  99.99 
percent,  silicon  by  weight.  In  response 
to  a  request  by  petitioners  for 
clarification  of  the  scope  of  the 
antidumping  duty  order  on  silicon 
metal  firom  ^e  People’s  Republic  of 
C]hina  (PRC),  the  Department 
determined  that  material  with  a  higher 
aluminiun  content  containing  between 
89.00  and  96.00  percent  silicon  by 
weight  is  the  same  class  or  kind  of 
merchemdise  as  silicon  metal  described 
in  the  less-than-fair-value  (LTFV) 
investigation  [Final  Scope  Rulings — 
Antidumping  Duty  Orders  on  Silicon 
Metal  from  the  People’s  Republic  of 
China,  Brazil,  and  Argentina  (February 
3, 1993)).  Therefore,  such  material  is 
within  the  scope  of  the  orders  on  silicon 
metal  hum  the  PRC,  Brazil,  and 
Argentina.  Silicon  metal  is  currently 
provided  for  imder  subheadings 
2804.69.10  and  2804.69.50  of  the 
Harmonized  Tariff  Schedule  (HTS)  and 
is  commonly  referred  to  as  e  metal. 

Semiconductor-grade  silicon  (sihcon 
metal  containing  by  weight  not  less  than 
99.9  percent  of  silicon  metal  and 
provided  for  in  subheading  2804.61.00 
of  the  HTS)  is  not  subject  to  this  order. 
The  HTS  subheadings  are  provided  for 
convenience  and  U.S.  Customs  Service 
piuposes  only;  our  written  description 
of  the  scope  of  the  proceedings  is 
di^ositive. 

'This  review  covers  two  manufactiues/ 
exporters  of  silicon  metal  to  the  United 
States,  Andina  and  Salarsa.  The  period 
of  review  (POR)  is  September  1, 1993 
through  August  31, 1994. 

Best  Information  Available 

In  accordance  with  section  776(c)  of 
the  Tariff  Act,  we  have  preliminarily 
determined  that  the  use  of  BIA  is 
appropriate  for  Silarsa.  The 
Elepartment’s  regulations  provide  that 
we  may  take  into  accoxmt  whether  a 
party  refuses  to  provide  information  (19 
CFR  §  353.37(b))  in  selecting  BIA. 
Generally,  whenever  a  company  refuses 


to  cooperate  with  the  Department,  or 
otherwise  significantly  impedes  the 
proceedii^,  the  Department  uses  as  BLA 
the  highest  rate  for  emy  company  for  the 
same  class  or  kind  of  merchandise  for 
the  ciurent  or  any  prior  segment  of  the 
proceeding.  When  a  company 
substantially  cooperates  with  oiu 
requests  for  information,  but  fails  to 
provide  all  the  information  requested  in 
a  timely  manner  or  in  the  form 
requested,  we  use  as  BLA  the  higher  of 
(1)  the  highest  rate  (including  the  “all 
others”  rate)  ever  applicable  to  the  firm 
for  the  same  class  or  kind  of 
merchandise  fium  the  same  country 
from  either  the  LTFV  investigation  or  a 
prior  administrative  review;  or  (2)  the 
highest  calculated  rate  in  the  review  for 
any  firm  for  the  same  class  or  kind  of 
merchandise  from  the  same  covmtry.  See 
Antifriction  Bearings  (Other  Than 
Tapered  Roller  Bearings)  and  Parts 
Thereof  From  the  Federal  Republic  of 
Germany,  et  al.;  Final  Results  of 
Antidumping  Duty  Administrative 
Review,  56  FR  31692,  (Fed.  Cir.  1993). 

On  October  26, 1994,  the  Department 
sent  questionnaires  to  Andina  and 
Silarsa  requesting  their  respective 
responses  to  company-specific 
information  needed  to  conduct  the 
administrative  review.  'The  deadline  for 
submission  of  the  respondents’ 
information  was  December  28, 1994. 
Andina  submitted  its  response  in  a 
timely  manner.  However,  petitioners 
subsequently  withdrew  their  request  for 
review  of  Andina  in  accordance  with  19 
CFR  §  353.22(a)(5)  of  the  Department’s 
regulations.  The  Department,  therefore, 
is  terminating  its  review  with  respect  to 
Andina.  On  December  29. 1994,  Silarsa 
requested  that  it  be  excused  from 
responding  to  the  Department’s 
antidumping  duty  request  for 
information  as  it  had  exported  only  a 
small  amount  of  sihcon  metal  in 
October  1993.  Moreover,  Silarsa  stated 
that  it  had  ceased  to  produce  sihcon 
metal  as  of  January  1994  (see  letter  from 
Silarsa  to  the  Department  dated 
December  29, 1994).  Absent  a  timely 
filed  withdrawal  of  the  petitioners’ 
review  request,  pursuant  to  19  CFR 
§  353.22(a),  the  Depeutment  is  obligated 
to  conduct  an  administrative  review 
following  specific  procedures  after 
receipt  of  a  timely  request  for  review 
from  an  interested  party,  pursuant  to  19 
CFR  §  353.22(c).  In  this  instance,  the 
petitioners  did  not  withdraw  their 
request  for  review  of  Silarsa.  Neither  the 
volume  of  Silarsa’s  exports  to  the 
United  States,  nor  its  claim  that  it 
ceased  producing  silicon  metal  is 
relevant  to  the  Department’s  obligation 
to  conduct  this  administrative  review. 
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Since  Silarsa  did  export  silicon  metal  to 
the  United  States  during  the  FOR  in 
question,  but  failed  to  provide  the 
Department  with  the  information 
needed  to  conduct  the  administrative 
review,  we  consider  the  firm  to  be 
uncooperative,  and  we  have  used  as  BIA 
24.62  percent,  the  highest  rate  ever 
determined  in  this  proceeding.  This  rate 
is  Silarsa’s  BIA  rate  ftom  the  first 
administrative  review  of  this 
antidumping  duty  order. 

Preliminary  Results  of  Review 

We  preliminarily  determine  the 
margin  for  this  administrative  review  to 
be: 


Manufacturer/exporter 

Margin 

Silarsa,  S.A . 

24.62 

Parties  to  the  proceeding  may  request 
disclosure  within  5  days  and  interested 
parties  may  request  a  hearing  not  later 
than  10  days  after  publication  of  this 
notice.  Interested  parties  may  submit 
written  argiunents  in  case  briefs  on 
these  preliminary  results  within  30  days 
of  the  date  of  pubUcation  of  this  notice. 
Rebuttal  briefs,  limited  to  issues  raised 
in  case  briefs,  may  be  filed  no  later  than 
7  days  after  the  time  limit  for  filing  case 
briefs.  Any  hearing,  if  requested,  will  be 
held  7  days  eifter  the  sch^uled  date  for 
submission  of  rebuttal  briefs.  Copies  of 
case  briefs  and  rebuttal  briefs  must  be 
served  on  interested  parties  in 
accordance  with  19  CFR  §  353.38(e). 
Representatives  of  parties  to  the 
proceeding  may  request  disclosure  of 
proprietary  information  under 
administrative  protective  order  no  later 
than  10  days  after  the  representative’s 
client  or  employer  becomes  a  party  to 
the  proceeding,  but  in  any  event  not 
later  than  the  date  the  case  briefs  are 
due,  under  19  CFR  §  353.38(c).  The 
Department  will  publish  the  final 
results  of  this  administrative  review, 
including  the  results  of  its  analysis  of 
issues  raised  in  any  case  or  rebuttal  brief 
or  at  a  hearing. 

Upon  commotion  of  the  final  results 
of  this  review,  the  Department  will 
determine,  and  the  Customs  Service 
shall  assess,  antidumping  duties  on  all 
appropriate  entries.  I^e  Department 
will  issue  appraisement  instructions  on 
each  exporter  directly  to  the  Customs 
Service. 

Furthermore,  the  following  deposit 
requirements  will  be  efiective  for  all 
shipments  of  the  subject  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date  of  the  final  results  of 
this  administrative  review,  as  provided 
for  by  section  751(a)(1)  of  the  Tariff  Act: 


(1)  The  cash  deposit  rate  for  the 
reviewed  companies,  in  the  event  the 
order  is  not  revoked  in  part,  will  be  the 
rate  established  in  the  final  results  of 
this  review;  (2)  for  previously  reviewed 
or  investigated  companies  not  listed 
above,  the  cash  deposit  rate  will 
continue  to  be  the  company-specific  rate 
published  for  the  most  recent  period;  (3) 
if  the  exporter  is  not  a  firm  covered  in 
this  review,  a  prior  review,  or  the 
original  LTFV  investigation,  but  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufacturer  of 
the  merchandise;  and  (4)  for  all  other 
producers  and/or  exporters  of  this 
merchandise,  the  cash  deposit  rate  shall 
be  8.65  percent,  the  “all  others”  rate 
fi-om  the  LTFV  investigation.  These 
deposit  requirements,  when  imposed, 
shall  remain  in  efi^ect  imtil  pubfication 
of  the  final  results  of  the  next 
administrative  review.  This  notice  also 
serves  as  a  preliminary  reminder  to 
importers  of  their  responsibility  under 
19  CFR  §  353.26  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumpmg  duties  prior  to  liqmdation 
of  the  relevant  entries  dming  this 
review  period.  Failure  to  comply  with 
this  requirement  could  result  in  the 
Secretary’s  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  19  CFR  §  353.22(c)(5)  of  the 
Department’s  regulations. 

Dated:  July  26, 1995. 

Susan  G.  Esserman, 

Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  95-19693  Filed  8-8-95;  8:45  am] 
BILUNQ  COD6  3610-OS-M 


Intemationai  Trade  Administration 

Revocation  of  Countervaiiing  Duty 
Orders 

AGENCY:  Import  Administration, 
Intemationai  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  revocation  of 
coimtervailing  duty  orders. 

SUMMARY:  Pursuant  to  section  753(b)(4) 
of  the  Tariff  Act  of  1930,  as  amended 
(the  Act),  the  Intemationai  Trade 
Commission  (the  Commission)  has 
issued  a  negative  injury  determination 
with  respect  to  each  of  the 
countervailing  duty  orders  listed  in  the 
Appendix  to  this  notice.  Therefore, 
pursuant  to  section  753(b)(3)(B)  of  the 


Act,  the  Department  of  Commerce  (the 
Department)  is  notifying  the  public  of 
its  revocation  of  these  coimtervailing 
duty  orders. 

EFFECTIVE  DATE:  August  9, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 

Stephen  Lebowitz  or  Cameron  Cardozo, 
Office  of  Countervailing  Compliance, 
Import  Administration,  Intemationai 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue  NW.,  Washington, 
DC  20230;  telephone:  (202)  482-2786. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  May  26, 1995,  the  Department 
published  a  notice  in  the  Federal 
Register  which  informed  domestic 
interested  parties  of  their  right  under 
section  753(a)  of  the  Act  to  request  an 
injury  investigation  fi'om  the 
Commission  with  respect  to  certain 
outstanding  countervailing  duty  orders 
issued  pursuant  to  former  section  303  of 
the  Act.  Countervailing  Duty  Order; 
Opportunity  To  Request  a  Section  753 
Injury  Investigation,  60  FR  27693  (May 

26. 1995) ,  amended  60  FR  32942  (June 

26. 1995) .  In  conjimction  with  this 
notice,  the  Department  sent  letters  to 
domestic  interested  parties  notifying 
them  of  their  right  to  request  an  injury 
investigation  covering  the  subject  orders 
pursuant  to  section  753(a)  of  the  Act. 
The  notice  and  letter  advised  parties 
that  failure  to  submit  a  timely  request 
for  em  injury  investigation  would  result 
in  the  revocation  of  the  subject  order(s). 

The  Commission  has  notified  the 
Department  that  it  did  not  receive  a 
timely  request  under  section  753(a) 
covering  any  of  the  countervailing  duty 
orders  listed  in  the  Appendix  and, 
therefore,  a  negative  injiuy 
determination  has  been  made  with 
respect  to  these  orders  pursuant  to 
section  753(b)(4)  of  the  Act.  19  U.S.C. 
1675b(b)(4).  As  a  result,  the  Department 
hereby  revokes  these  countervailing 
duty  orders  pursuant  to  section 
753(b)(3)(B)  of  the  Act  and  will  refund, 
with  interest,  any  estimated 
countervailing  duties  collected  since 
January  1, 1995,  the  period  during 
which  liquidation  was  suspended 
pursuant  to  section  753(a)(4)  of  the  Act.' 


'  At  the  time  the  order  on  Ferrosilicon  from 
Venezuela  was  issued,  part  of  the  merchandise 
(non-dutiable)  covered  by  the  order  was  subject  to 
the  requirement  of  an  affirmative  determination  of 
material  injury  under  section  303  of  the  Act.  See 
“Notice  of  Opportunity  to  Request  a  Section  753 
Injury  Investigation,”  60  FR  27963,  at  27964 
colunrn  3,  footnote  1  (May  26, 1995).  The 
Department,  therefore,  partially  revokes  the  order 
on  Ferrosilicon  from  Venezuela  with  respect  to 
subject  merchandise  entered  on  or  after  January  1, 
1995  under  the  following  HTS  numbers: 
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Dated:  August  3, 1995. 

Susan  G.  Esserman, 

Assistant  Secretary  for  Import 
Administration. 

Appendix 


Country 


Case  name/number 


Date/FR  of  order 


Argentina 

Argentina 

Argentina 

Argentina 

Argentina 

Argentina 

Argentina 

Argentina 

Argentina 


Malaysia  . 

Mexico . 

Mexico . 

Mexico . 

New  Zealand 
New  Zealand 
New  ZealarKi 
New  Zealand 

Peru . . . 

Peru . 

Peru . 

Peru . 

South  Africa  .. 

Sri  Lanka . 

Thailand . 

Thailand . 

Thailand . 

Thailand . 

Thailetnd . 

Thailand . 

Venezuela . 


Venezuela , 


Apparel  (C-357-404)  . 

Cartx)n  Steel— Cold-Rolled  Flat  Products  (G- 
357-005). 

Leather  Wearing  Apparel  (C-357-001) . 

Line  Pipe  (C-357-801)  . 

Non-Rubber  Footwear  (C-357-052) . 

Standard  Pipe  (C-357-801)  . 

Textile  Mill  Products  (C-357-404) . 

Tubing,  Heavy-Walled  Rectangular  (C-357- 
801). 

Tubing,  Light-Walled  Rectangular  (C-357- 
801). 

Wire  Rod,  Carbon  Steel  (C-557-701) . 

Ceramic  Tile  (C-201-003)  . 

Leather  Wearing  Apparel  (C-201-001)  . 

Textile  Mill  Products  (C-201-405) . 

Brazing  Copper  Rod  &  Wire  (C-61 4-501)  . 

Steel  Wire  (C-61 4-801) . 

Steel  Wire  Nails  (C-61 4-701)  . 

Wire  Rod,  Carbon  Steel  (C-81 4-504) . 

Cotton  Sheeting  and  Sateen  (C-333-001) . 

Cotton  Yarn  (C-333-002)  . 

Rebar (C-338-502) . 

Textile  Mill  Products  (C-333-402) . 

Ferrochrome  (C-791-001) . 

Textile  Mill  Products  (C-542-401) . 

Apparel  (C-549-401)  . 

Butt-Weld  Pipe  Fittings  (C-549-804)  . 

Malleable  Iron  Pipe  Fittings  (C-549-803)  . 

Pipe  and  Tube  (C-549-801) . 

Rice  (C-549-503)  . 

Steel  Wire  Nans  (C-549-701)  . 

Circular  Welded  Nonalloy  Steel  Pipe  (C-307- 
806). 

Ferrosilicon  (C-807-808) '  . 


3/12/85;  50  FR  9846 
4/26/M:  49  FR  18006 

3/18/83;  48  FR  11490 
9/27/88;  53  FR  37619 
1/17/79;  44  FR  3474 
9/27/88;  53  FR  37619 
3/12/85;  50  FR  9846 
9/27/88;  53  FR  37619 

9/27/88;  53  FR  37619 

4/22/88;  53  FR  13303 
5/10/82;  47  FR  20012 
4/10/81;  46  FR  21357 
3/18/85;  50  FR  10824 
8/5/85;  50  FR  31638 
9/2/86;  51  FR  31156 
10/5/87;  52  FR  37196 
3/7/86;  51  FR  7971 
2/1/83;  48  FR  4501 
2/1/83;  48  FR  4508 
11/27/85;  50  FR  48819 
3/12/85;  50  FR  9871 
4/9/81:46  FR  21155 
3/12/85;  50  FR  9826 
3/12/85;  50  FR  9818 
1/18/90;  55  FR  1695 
2/10/89;  54  FR  6439 
8/14/85;  50  FR  32751  , 
4/10/86;  51  FR  12356 
10/2/87;  52  FR  36987 
9/17/92;  57  FR  42964 

5/10/93;  58  FR  30770 


/1/This  is  only  a  partial  revocation  pertaining  to  entries  under  the  following  HTS  numbers:  7202.21.7500  and  7202.21.9000.  An  order  still  re¬ 
mains  on  Ferrosilicon  from  Venezuela,  covering  the  following  HTS  numbers:  7202.21.1000,  7202.21.5000,  7202.29.0010,  and  720229.0050. 


[0-475-815] 

Notice  Of  Countervailing  Duty  Order: 
Small  Diameter  Circular  Seamless 
Cart)on  and  Alloy  Steel  Standard,  Line 
and  Pressure  Pipe  (“Seamless  Pipe”) 
From  Italy 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

EFFECTIVE  DATE:  August  8, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 

Peter  Wilkniss,  Office  of  Countervailing 
Investigations,  Import  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue  NW., 
Washington,  D.C.  20230;  telephone 
(202)  482-0588. 


Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  and  to  the 
Department’s  regulations  are  in 
reference  to  the  provisions  as  they 
existed  on  December  31, 1994. 

Scope  of  Investigation  and  Order 

The  scope  of  this  investigation  and 
order  includes  small  diameter  seamless 
carbon  and  alloy  standard,  line  and 
pressure  pipes  (seamless  pipes) 
produced  to  the  ASTM  A-335,  ASTM 
A-106,  ASTM  A-53  and  API  5L 
specifications  and  meeting  the  physical 
parameters  described  below,  regardless 
of  application.  The  scope  of  this 
investigation  and  order  also  includes  all 
products  used  in  standard,  line,  or 
pressure  pipe  applications  and  meeting 


the  physical  parameters  below, 
regardless  of  specification. 

For  purposes  of  this  investigation, 
seamless  pipes  are  seamless  carbon  and 
alloy  (other  than  stainless)  steel  pipes, 
of  circular  cross-section,  not  more  than 
114.3  mm  (4.5  inches)  in  outside 
diameter,  regardless  of  wall  thickness, 
manufacturing  process  (hot-finished  or 
cold-drawn),  end  finish  (plain  end. 
bevelled  end,  upset  end.  threaded,  or 
threaded  and  coupled),  or  surface  finish. 
These  pipes  are  commonly  known  as 
standard  pipe,  line  pipe  or  pressure 
pipe,  depending  upon  the  application. 
They  may  also  be  used  in  structural 
applications.  Pipes  produced  in  non¬ 
standard  wall  thicknesses  are  commonly 
referred  to  as  tubes. 

The  seamless  pipes  subject  to  these 
investigations  are  currently  classifiable 


7202.21.7500  and  7202.21.9000.  The  order  remains  7202.21.1000,  7202.21.5000,  7202.29.0010, 
in  effect  with  respect  to  all  subject  merchandise  7202.29.0050. 

entered  under  the  following  HTS  numbers; 
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imder  subheadings  7304.10.10.20, 

7304.10.50.20,  7304.31.60.50, 
7304.39.00.16,  7304.39.00.20, 
7304.39.00.24,  7304.39.00.28, 
7304.39.00.32,7304.51.50.05, 
7304.51.50.60,  7304.59.60.00, 
7304.59.80.10,  7304.59.80.15, 

7304.59.80.20,  and  7304.59.80.25  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS). 

The  following  information  further 
defines  the  scope  of  this  investigation, 
which  covers  pipes  meeting  the 
physical  parameters  described  above: 

Specifications,  Characteristics  and 
Uses:  Seamless  pressure  pipes  are 
intended  for  the  conveyance  of  water, 
steam,  petrochemicals,  chemiceds,  oil 
products,  natural  gas  and  other  liquids 
and  gasses  in  industrial  piping  systems. 
They  may  carry  these  substances  at 
elevated  pressures  and  temperatures 
and  may  be  subject  to  the  application  of 
external  heat.  Seamless  carbon  steel 
pressure  pipe  meeting  the  American 
Society  for  Testing  and  Materials 
(ASTM)  standard  A-106  may  be  used  in 
temperatures  of  up  to  1000  degrees 
fahrenheit,  at  various  American  Society 
of  Mechanical  Engineers  (ASME)  code 
stress  levels.  Alloy  pipes  made  to  ASTM 
standard  A-335  must  be  used  if 
temperatures  emd  stress  levels  exceed 
those  allowed  for  A-106  md  the  ASME 
codes.  Seamless  pressure  pipes  sold  in 
the  United  States  are  commonly 
produced  to  the  ASTM  A-106  standard. 

Seamless  standard  pipes  are  most 
commonly  produced  to  the  ASTM  A-53 
specification  and  generally  are  not 
intended  for  high  temperature  service. 
They  are  intended  for  the  low 
temperature  and  pressure  conveyance  of 
water,  steam,  natiu-al  gas,  air  and  other 
liquids  and  gasses  in  plmnbing  and 
heating  systems,  air  conditioning  units, 
automatic  sprinkler  systems,  and  other 
related  uses.  Standard  pipes  (depending 
on  type  and  code)  may  carry  liquids  at 
elevated  temperatures  but  must  not 
exceed  relevant  ASME  code 
requirements. 

Seamless  line  pipes  are  intended  for 
the  conveyance  of  oil  tmd  natural  gas  or 
other  fluids  in  pipe  lines.  Seamless  line 
pipes  are  produced  to  the  API  5L 
specification. 

Seamless  pipes  are  commonly 
produced  and  certified  to  meet  ASTM 
A-106.  ASTM  A-53  and  API  5L 
specifications.  Such  triple  certification 
of  pipes  is  common  because  all  pipes 
meeting  the  stringent  A-106 
specification  necessarily  meet  the  API 
5L  and  ASTM  A-53  specifications. 

Pipes  meeting  the  API  5L  specification 
necessarily  meet  the  ASTM  A-53 
specification.  However,  pipes  meeting 
the  A-53  or  API  5L  specifications  do  not 


necessarily  meet  the  A-106 
specification.  To  avoid  maintaining 
separate  production  runs  and  separate 
inventories,  manufacturers  triple  certify 
the  pipes.  Since  distributors  sell  the  vast 
majority  of  this  product,  they  can 
thereby  maintain  a  single  inventory  to 
service  all  customers. 

The  primary  application  of  ASTM  A- 
106  pressing  pipes  and  triple  certified 
pipes  is  in  pressure  piping  systems  by 
refineries,  petrochemical  plants  and 
chemical  plants.  Other  applications  are 
in  power  generation  plants  (electrical- 
fossil  fuel  or  nuclear),  and  in  some  oil 
field  uses  (on  shore  and  off  shore)  such 
as  for  separator  lines,  gathering  lines 
and  metering  runs.  A  minor  application 
of  this  product  Is  for  use  as  oil  and  gas 
distribution  lines  for  commercial 
applications.  These  applications 
constitute  the  majority  of  the  market  for 
the  subject  seamless  pipes.  However,  A- 
106  pipes  may  be  used  in  some  boiler 
applications. 

The  scope  of  this  investigation 
includes  all  seamless  pipe  meeting  the 
physical  parameters  described  above 
and  produced  to  one  of  the 
specifications  listed  above,  regardless  of 
application,  and  whether  or  not  also 
certified  to  a  non-covered  specification. 
Standard,  line  and  pressure  applications 
and  the  above-listed  specifications  are 
defining  characteristics  of  the  scope  of 
this  investigation.  Therefore,  seamless 
pipes  meeting  the  physical  description 
above,  but  not  produced  to  the  A-335, 
A-106,  A-53,  or  API  5L  standards  shall 
be  covered  if  used  in  a  standard,  line  or 
pressure  application. 

For  example,  there  are  certain  other 
ASTM  specifications  of  pipe  which, 
because  of  overlapping  ^aracteristics, 
could  potentially  be  used  in  A-106 
applications.  These  specifications 
generally  include  A-162,  A-192,  A-210, 
A-333,  and  A-524.  When  such  pipes 
are  used  in  a  standard,  line  or  pressure 
pipe  application,  such  products  are 
covered  by  the  scope  of  this 
investigation. 

Specifically  excluded  fi’om  this 
investigation  are  boiler  tubing  and 
mechanical  tubing,  if  such  products  are 
not  produced  to  A-335,  A-106,  A-53  or 
API  5L  specifications  and  are  not  used 
in  standard,  line  or  pressure 
applications.  In  addition,  finished  and 
unfinished  OCTG  are  excluded  from  the 
scope  of  this  investigation,  if  covered  by 
the  scope  of  another  countervailing  duty 
order  from  the  same  country.  If  not 
covered  by  such  an  OCTG  order, 
finished  and  unfinished  OCTG  are 
included  in  this  scope  when  used  in 
standard,  line  or  pressiue  applications. 
Finally,  also  excluded  fi'om  this 
investigation  are  redraw  hollows  for 


cold-drawing  when  used  in  the 
production  of  cold-drawn  pipe  or  tube. 

Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  this  investigation  is  dispositive. 

Coimtervailing  Duty  Order 

In  accordance  with  section  705(a)  of 
the  Tariff  Act  of  1930,  as' amended  (the 
Act)  (19  U.S.C.  1671(a)),  on  June  12, 

1995,  the  Department  made  its  final 
determination  that  producers  or 
exporters  of  seamless  pipe  in  Italy 
receive  benefits  which  constitute 
subsidies  within  the  meaning  of  the 
countervailing  duty  law  (60  FR  31992, 
June  19, 1995).  On  July  26, 1995,  in 
accordance  with  section  705(d)  of  the 
Act,  the  U.S.  International  Trade 
Commission  (ITC)  notified  the 
Department  that  imports  of  seamless 
pipe  from  Italy  materially  injure  a  U.S. 
industry. 

Therefore,  in  accordance  with 
sections  706  and  751  of  the  Act  (19 
U.S.C.  sections  1671e  and  1675),  the 
Department  hereby  directs  United  States 
Customs  officers  to  assess,  upon  further 
advice  by  the  administering  authority 
pursuant  to  sections  706(a)(1)  and  751 
of  the  Act,  countervailing  duties  equal 
to  the  amount  of  the  estimated  net 
subsidy  on  all  entries  of  seamless  pipe 
fi’om  Italy.  These  coimtervailing  duties 
will  be  assessed  on  all  unliquidated 
entries  of  seamless  pipe  fiom  Italy 
entered,  or  withdrawn  fiom  warehouse, 
for  consumption  on  or  after  November 

28. 1994,  the  date  on  which  the 
Department  published  its  preliminary 
determination  notice  in  the  Federal 
Register  (59  FR  60774),  and  before 
March  28, 1995,  the  date  on  which  we 
instructed  the  U.S.  Customs  Service  to 
discontinue  the  suspension  of 
liquidation,  and  all  entries  and 
withdrawals  for  consumption  made  on 
or  after  the  date  of  publication  of  this 
order  in  the  Federal  Register.  Entries  of 
seamless  pipe  made  on  or  after  March 

28. 1995,  and  prior  to  the  date  of 
publication  of  this  order  in  the  Federal 
Register  are  not  subject  to  the 
assessment  of  countervailing  duties 
since  we  cannot  suspend  liquidation  of 
the  subject  merchandise,  begun  on 
November  28, 1994,  for  more  than  120 
days  without  the  issuance  of  a  final 
affirmative  ITC  injury  determination. 

On  or  after  the  date  of  publication  of 
this  notice  in  the  Federal  Register,  U.S. 
Customs  officers  must  require,  at  the 
same  time  as  importers  would  normally 
deposit  estimated  duties  of  this 
merchandise,  the  following  cash  deposit 
for  seamless  pipe  fiom  Italy. 
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Seamless  Pipe 

Country-Wide  Ad  Valorem  rate  1.47 
percent. 

This  notice  constitutes  the 
co\mtervailing  duty  order  with  respect 
to  seamless  pipe  horn  Italy,  pursuant  to 
section  706  of  the  Act.  Interested  parties 
may  contact  the  Central  Records  Unit, 
Room  B-099  of  the  Main  Commerce 
Building,  for  copies  of  an  updated  list 
of  countervailing  duty  orders  currently 
in  effect. 

This  order  is  published  in  accordance 
with  section  706  of  the  Act  and  19  CFR 
355.21. 

Dated:  August  2, 1995. 

Susan  G.  Esserman, 

Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  95-19694  Filed  8-8-95;  8:45  am] 
BILUNG  CODE  3S1(M>S-P 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Amendment  of  Export  Visa  and  Quota 
Requirements  for  Certain  Needle-Craft 
Display  Models 

August  3, 1995. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  amending 
visa  and  quota  requirements  for  needle- 
craft  display  models. 

EFFECTIVE  DATE:  August  11, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Martin  J.  Walsh,  International  Trade  ^ 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202) 482-3400. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

Effective  on  August  11, 1995,  needle- 
craft  display  models  imder  United 
States  Harmonized  Tariff  Schedule 
munber  9817.57.01  are  no  longer  subject 
to  visa  or  quota  requirements. 

Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 

Agreements 

August  3, 1995. 

Commissioner  of  Customs, 

Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  all  import 


control  directives  issued  to  you  by  the 
Chairman,  Conunittee  for  the  Implementation 
of  Textile  Agreements.  This  directive  also 
amends,  but  does  not  cancel,  all  visa 
requirements  for  all  countries  for  which  visa 
arrangements  are  in  place  with  the  United 
States. 

Effective  on  August  11, 1995,  needle-craft 
display  models  which  are  produced  or 
manufactured  in  various  countries  and 
entered  into  the  United  States  for 
consumption  and  withdrawal  from 
warehouse  for  consumption  into  the  United 
States  under  Harmonized  Tariff  Schedule 
(HTS)  number  9817.57.01  are  no  longer 
subject  to  visa  and  quota  requirements. 

The  Committee  for  the  Implementation  of 
Textile  Agi-eements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 

Rita  D.  Hayes, 

Chairman,  Committee  fcr  the  Implementation 
of  Textile  Agreements. 

[FR  Doc.  95-19641  Filed  8-08-95;  8:45  am] 
BILUNG  CODE  3S10-OR-F 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Renewal  of  the  Defense  Policy  Board 
Advisory  Committee 

action:  Notice. 

SUMMARY:  The  Defense  Policy  Board 
Advisory  Committee  (MHCAC)  has  been 
renewed,  effective  August  3, 1995,  in 
consonance  with  the  public  interest, 
and  in  accordance  with  the  provisions 
of  Pub.  L.  92-463,  the  “Federal 
Advisory  Committee  Act.” 

The  Defense  Policy  Board  Advisory 
Committee  will  continue  to  provide  the 
Secretary  of  Defense  and  other  semior 
officials  in  the  Department  of  Defense 
with  independent,  informed  advice  and 
recommendations  concerning  matters  of 
Defense  policy.  The  Board  focuses  on 
long-term  issues  central  to  strategic 
planning  for  the  Department  of  Defense, 
and  provides  research  and  analysis  of 
topical  issues  of  particular  significance 
to  the  Secretary. 

The  Committee  will  continue  to  be 
composed  of  about  20  members  who  are 
acclaimed  leaders  in  national  security 
affairs.  Efforts  will  be  made  to  ensm«  a 
balanced  membership,  considering  the 
functions  to  be  performed  and  the 
interest  groups  represented,  and  will 
include  academicians,  private 
consultants,  corporation  executive,  and 
both  current  and  former  government 
officials. 

For  further  information  regarding  the 
Defense  Policy  Board  Advisory 
Committee,  contact:  LTC  Clay  Stewart, 
(703) 697-4557. 


Dated:  August  3, 1995. 

L.  M.  B3mum, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

[FR  Doc.  95-19656  Filed  8-8-95;  8:45  am] 
BILUNG  CODE  5000-04-M 


Department  of  the  Army 
Army  Science  Board 
Notice  of  Closed  Meeting 

In  accordance  with  Section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(P.L.  92—463),  annoimcement  is  made  of 
the  following  Committee  Meeting: 

Name  of  Committee:  Army  Science  Board 
(ASB). 

Date  of  Meeting:  6  &  7  September  1995. 

Time  of  Meeting:  0600-1600, 6  September 
1995;  0900-1200,  7  September  1995. 

Place:  SRI — San  Francisco,  CA. 

Agenda:  The  Army  Science  Board  Ad  Hoc 
Study  on  “The  Impact  of  Information  Warfare 
on  Army  Command,  Control, 
Communications,  Computers  and 
Intelligence  (C4I)  Systems”  will  meet  to  hear 
classified  briefings  relative  to  the  subject 
under  study.  These  meetings  will  be  closed 
to  the  public  in  accordance  with  Section 
552b(c]  of  title  5,  U.S.C.,  specifically 
subparagraph  (4)  thereof,  and  Title,  5  U.S.C., 
Appendix  2,  subsection  10(d).  The 
proprietary  matter  to  be  discussed  is  so 
inextricably  intertwined  so  as  to  preclude 
opening  any  portion  of  these  meetings.  For 
further  information,  please  contact  Michelle 
Diaz  at  (703)  695-0781. 

Michelle  P.  Diaz, 

Acting  Administrative  Officer,  Army  Science 
Board. 

[FR  Doc.  95-19564  Filed  8-8-95;  8:45  am] 
BILUNG  CODE  3710-08-M 


Army  Science  Board  Notice  of  Open 
Meeting 

In  accordance  with  Section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(P.L.  92-463),  announcement  is  made  of 
the  following  Committee  Meeting: 

Name  of  Committee:  Array  Science  Board 
(ASB). 

Date  of  Meeting:  24  and  25  August  1995. 

Time  of  Meeting:  0900-1700,  24  and  25 
August  1995. 

Place:  Pentagon,  Washington,  IX]. 

Agenda:  The  Army  Science  Board  (ASB) 
C4I  Issue  Group  on  "A  Strategy  for 
Leveraging  Commercial  Technologies  for 
Future  Army  Radios”  will  meet  to  hear 
selected  briefings  relative  to  the  study.  These 
meetings  will  be  open  to  the  public.  Any 
interested  person  may  attend,  appear  before, 
or  file  statements  with  the  conunittee  at  the 
time  and  in  the  manner  permitted  by  the 
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committee.  For  further  information,  please 
call  Michelle  Diaz  at  (703)  695-0781. 
Michelle  P.  Diaz, 

Acting  Administrative  Officer,  Army  Science 
Board. 

(FR  Doc.  95-19563  Filed  8-8-95;  8:45  am] 
BILLING  CODE  3710-0S-M 


Military  Traffic  Management  Command 
Option  To  Extend  Guaranteed  Traffic 

AGENCY:  Military  Traffic  Management 
Command,  DOD. 

ACnoiii:  Notice  (Request  for  carrier 
industry  comments). 

SUMMARY:  This  notice  establishes  the 
procedures  the  Govermnent  will  follow 
to  exercise  its  option  to  extend  the  term 
of  a  Guaranteed  Traffic  award. 

1.  The  Government  may  extend  the 
term  of  awarded  Guaranteed  Traffic 
(GT)  by  written  notice  to  the  carrier. 
Notice  of  this  intent  will  be  sent  to  the 
carrieifs)  60  days  prior  to  the  original 
expiration  date.  The  preliminary  notice 
does  not  commit  the  Government  to  an 
extension. 

a.  If  the  Government  exercises  this 
option,  the  extended  GT  shall  be 
considered  to  allow  up  to  three  1-year 
extensions.  All  extensions  will  be  in 
increments  up  to  one  year,  not  to  exceed 
a  total  of  3  years. 

b.  The  total  duration  of  the  GT, 
including  the  exercise  of  any  option 
imder  this  item,  shall  not  exceed  5 
years. 

2.  Rates  shall  be  subject  to  adjustment 
in  accordance  with  the  following  price 
adjustment  procedures: 

a.  Increases  or  decreases  in  tendered 
rates  shall  he  automatically  made  by  the 
MTMC  in  accordance  with  the  Producer 
Price  Index  published  by  the  U.S. 
Department  of  Labor.  Factors  considered 
will  be  the  Producer  Price  Index  for 
General  Freight,  Truckload  (PPI-GFTL), 
and  Less  than  Truckload  (PPI-GFLTL). 
Adjustments  may  be  made  for  years  3, 

4,  and  5  of  the  GT  award.  No 
adjustments  will  be  made  when  the 
percent  of  change  is  less  than  one 
percent. 

b.  For  example,  on  a  two-year  GT 
award,  the  basic  index  will  be  that 
indicated  for  the  month  of  the  original 
effective  date  of  the  tender  and  at  the 
end  of  the  21st  month  (3  months  prior 
to  expiration).  Subsequent  extension 
options  will  be  based  on  the  index  for 
each  of  the  succeeding  12  months.  The 
net  change  will  be  developed  by 
subtracting  the  latest  index  firom  the 
index  in  effect  at  the  time  of  the  original 
award  or  previous  extension.  The 
difference  will  be  divided  by  the  base 
index  at  the  time  of  the  award/previous 
extension  for  the  increase  authorized. 


For  example:  October  1992=104.9 
June  1994=110.1  (21  months) 

Net  Change=.').2 
Price  adjustment: 

Net  chanee/Base  Index=5. 2/104.9=4.9 
This  results  in  a  4.9%  increase. 

3.  The  Government  will  provide  the 
carrier  written  notification  of  the  price 
adjustment  at  least  45  days  prior  to  the 
effective  date  thereof. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Franklin  Lamm,  Military  Traffic 
Management  Command,  ATTN;  MTOP- 
T-ND,  5611  Columbia  Pike,  Falls 
Church,  VA  22041-5050;  or  telephone 
(703) 681-6103. 

SUPPLEMENTARY  INFORMATION:  Carrier 
comments  or  suggestions  on  these 
procedures  will  be  considered  if 
received  at  Headquarters,  MTMC, 
MTOP-T-ND  by  September  7, 1995. 
Gregory  D.  Showalter, 

Army  Federal  Register  Liaison  Officer. 

[FR  Doc.  95-19565  Filed  8-8-95;  8:45  am] 
BILLING  CODE  3710-08-M 


Corps  of  Engineers 

Intent  to  Prepare  a  Draft  Environmental 
Impact  Statement/Draft  Environmental 
Impact  Report  (DEIS/R)  for  the  San 
Pedro  Creek  S^tion  205  Flood  Control 
Project 

AGENCY:  U.S.  Army  Corps  of  Engineers, 
DOD. 

ACTION:  Notice  of  intent. 

SUMMARY:  The  San  Francisco  District, 
U.S.  Army  Corps  of  Engineers  and  its 
local  sponsor,  the  City  of  Pacifica,  are 
planning  the  construction  of  a  flood 
control  project  along  San  Pedro  Creek  in 
San  Mateo  County,  California.  The 
project  would  provide  a  100-year  level 
of  flood  protection  to  homes  and 
businesses  in  the  floodplain  of  the  lower 
portion  of  the  San  Pedro  Creek  drainage. 
This  project  would  also  restore  wetlands 
and  riparian  habitat  along  this  portion 
of  San  Pedro  Creek  that  have  been  lost 
due  to  past  development. 

The  Corps  of  Engineers  is  the  lead 
agency  for  this  project  imder  the^ 
National  Environmental  Policy  Act 
(NEPA),  and  the  City  of  Pacifica  is  the 
lead  agency  under  the  California 
Environmental  Quality  Act  (CEQA).  The 
DEIS/R  will  enable  the  lead  agencies  to 
comply  with  the  requirements  of  NEPA 
and  CEQA. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Bill  Dejager  at  (415)  744-3341,  or  at  the 
Army  Corps  of  Engineers,  San  Francisco 
District,  211  Main  Street,  Room  918,  San 
Francisco,  CA  94105. 

SUPPLEMENTARY  INFORMATION:  The  San 
Pedro  Creek  Flood  Control  Project 


would  be  constructed  imder  the 
authority  of  Section  205  of  the  Water 
Resources  Act  of  1948.  An  initial  study 
of  potential  flood  control  alternatives 
along  San  Pedro  Creek  was  completed 
in  1988.  This  study  determined  that 
there  is  a  Federal  interest  in  structural 
flood-control  measures  in  the  study 
area.  A  detailed  project  report  has 
subsequently  been  initiated  with  the 
City  of  Pacifica,  to  support  further 
Federal  participation  in  the  project. 

As  part  of  this  study,  the  City  of 
Pacifica  has  devised  a  flood  control 
project  for  San  Pedro  Creek  based  on 
extensive  public  input.  This  project 
would  involve  construction  of  an 
underground  bypass  channel  and  an 
aboveground  excavated  floodway,  both 
located  on  the  southside  of  San  Pedro 
Creek.  The  bypass  channel  would  start 
at  the  Adobe  Drive  Bridge  and  would 
extend  downstream  approximately 
2,300  feet  to  a  point  midway  between 
the  Adobe  Drive  Bridge  and  the 
Highway  1  Bridge.  The  bypass  would  be 
routed  almost  entirely  under  city  streets, 
and  would  discharge  into  an  excavated 
floodway.  The  excavated  floodway 
would  extend  from  the  downstream  end 
of  the  bypass  west  to  State  Highway  1. 
The  portion  of  San  Pedro  Creek 
alongside  the  floodway  would  be 
rerouted  and  would  meander  through 
the  floodway,  which  would  be 
developed  into  a. riparian  forest.  From 
Highway  1  downstream  to  the  Pacific 
Ocean,  the  existing  stream  channel 
would  be  widened.  In  addition,  an  area 
north  of  the  creek  and  west  of  Highway 
1  would  be  excavated  and  would  serve 
as  a  wetland  and  wildlife  habitat. 

Other  alternatives  to  he  considered  in 
the  DEIS/R  will  include:  (1)  no  action; 
(2)  channelization  of  the  creek;  and  (3) 
construction  of  a  floodwall.  These 
alternatives  have  been  considered  in  the 
past  by  both  the  Corps  and  the  local 
sponsor. 

The  Corps  of  Engineers  is  requesting 
public  input  during  the  preparation  of 
the  DEIS/R  for  this  project.  All 
interested  Federal,  State,  and  local 
agencies,  Indian  tribes,  private 
organizations,  and  individuals  are 
invited  to  participate  in  the 
environmental  scoping  process 
established  by  Federal  regulations. 

A  scoping  meeting  will  be  held  in  the 
City  Coimcil  chambers,  2212  Beach 
Boulevard,  Pacifica,  California  on 
September  7, 1995  at  7:30  p.m.  The 
purpose  of  the  meeting  will  be  to 
determine  the  environmental  issues  of 
concern  to  the  public  that  should  be 
addressed  by  the  DEIS/R.  A  public 
comment  period  for  the  proposal  will 
open  on  August  16, 1995  and  will  close 
on  September  15, 1995.  The  public  will 
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have  an  additional  opportunity  to 
comment  on  this  proposal  after  the 
DEIS/R  is  released  to  the  public,  which 
is  expected  to  he  in  January  1996. 

The  DEIS/R  will  examine 
environmental  impacts  of  public 
concern  arising  from  the  scoping 
process,  as  well  as  project  impacts 
already  known  to  the  Corps.  These 
impacts  will  include,  but  are  not  limited 
to:  wildlife,  fisheries,  threatened  and 
endangered  species,  water  quality, 
recreation,  aesthetics,  air  quality,  public 
safety,  transportation,  and  construction 
impacts. 

Tlie  DEIS/R  will  disclose  the  project’s 
compliance  with  all  other  Federal 
environmental  statutes,  rules,  and 
regulations.  Included  will  be 
consultation  with  the  U.S.  Fish  and 
Wildlife  Service  imder  the  Fish  and 
Wildlife  Coordination  Act  and  possibly 
the  Endangered  Species  Act,  and 
consultation  with  the  State  of  California 
under  the  Coastal  Zone  Management 
Act,  Clean  Water  Act,  and  Clean  Air 
Act. 

The  City  of  Pacifica  is  issuing  a 
separate  notice  regarding  compliance 
with  the  requirements  of  CEQA.  The 
aforementioned  DEIS  scoping  meeting 
will  also  serve  as  a  scoping  meeting  for 
the  purposes  of  CEQA. 

Gregory  D.  Showalter, 

Army  Federal  Register  Liaison  Officer. 

[FR  Doc.  95-19566  Filed  8-8-95;  8:45  ami 
BILUNO  CODE  3710-19-M 


DEPARTMENT  OF  ENERGY 

Energy  Information  Administration 

Agency  Information  Collection  Under 
Review  by  the  Office  of  Management 
and  Budget 

AGENCY:  Energy  Information 
Administration,  Department  of  Energy. 
ACTION:  Notice  of  requests  submitted  for 
review  by  the  Office  of  Management  and 
Budget. 

SUMMARY:  The  Energy  Information 
Administration  (EIA)  has  submitte-  the 
energy  information  collection(s)  listed  at 
the  end  of  this  notice  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  imder  provisions  of  the 
Paperwork  Reduction  Act  of  1995.  The 
listing  does  not  include  collections  of 
information  contained  in  new  or  revised 
regulations  which  are  to  be  submitted 
under  section  3507  (d)(1)(A)  of  the 
Paperwork  Reduction  Act,  nor 
management  and  procurement 
assistance  requirements  collected  by  the 
Department  of  Energy  (DOE). 


Each  entry  contains  the  following 
information:  (1)  The  sponsor  of  the 
collection  (the  DOE  component  or 
Federal  Energy  Regulatory  Commission 
(FERC));  (2)  Collection  number(s);  (3) 
Current  OMB  docket  number  (if 
applicable);  (4)  Collection  title;  (5)  Type 
of  request,  e.g.,  new,  revision,  extension, 
or  reinstatement;  (6)  Response 
obligation,  i.e.,  mandatory,  volimtary,  or 
required  to  obtain  or  retain  benefit;  (7) 
Affected  public;  (8)  An  estimate  of  the 
number  of  respondents  per  report 
period;  (9)  An  estimate  of  the  number  of 
responses  per  respondent  annually;  (10) 
An  estimate  of  the  average  hours  per 
response;  (11)  The  estimated  total 
annual  respondent  biuden;  and  (12)  A 
brief  abstract  describing  the  proposed 
collection  and  the  respondents. 

DATES:  Comments  must  be  filed  within 
30  days  of  publication  of  this  notice.  If 
you  anticipate  that  you  will  be 
submitting  comments  but  find  it 
difficult  to  do  so  within  the  time 
allowed  by  this  notice,  you  should 
advise  the  OMB  DOE  Desk  Officer  listed 
below  of  yoiu  intention  to  do  so  as  soon 
as  possible.  The  Desk  Officer  may  be 
telephoned  at  (202)  395—3084.  (Also, 
please  notify  the  EIA  contact  listed 
below.) 

ADDRESSES:  Address  comments  to  the 
Department  of  Energy  Desk  Officer, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  726  Jackson  Place  N.W., 
Washington,  D.C.  20503.  (Comments 
should  also  be  addressed  to  the  Office 
of  Statistical  Standards  at  the  address 
below.) 

FOR  FURTHER  INFORMATION:  Requests  for 
additional  information  or  copies  of  the 
forms  and  instructions  should  be 
directed  to  Norma  White,  Office  of 
Statistical  Standards,  (EI-73),  Forrestal 
Building,  U.S.  Depeulment  of  Energy, 
Washington,  D.C.  20585.  Ms.  White  may 
be  telephoned  at  (202)  254-5327. 
SUPPLEMENTARY  INFORMATION:  The  first 
energy  information  collection  submitted 
to  OMB  for  review  was: 

1.  Federal  Energy  Regulatory 

Commission 

2.  FERC-574 

3. 1902-0016 

4.  Gas  Pipeline  Certificates:  Hinshaw 

Exemption 

5.  Business  or  other  for-profit 

6.  Extension 

7.  Mandatory 

8. 1  respondent 

9. 1  response 

10.  245  hours  per  response 

11.  245  hours 

12.  FERC-574  data  are  used  by  the 
Commission  in  assessing 
applications  for  exemption  ft'om 


certain  provisions  of  the  Natural 
Gas  Act  by  companies  engaging  in 
the  transportation  of  sale  for  resale 
natural  gas  in  interstate  commerce. 
The  second  energy  information 
collection  suhmitt^  to  OMB  for  review 
was: 

1.  Federal  Energy  Regulatory 

Commission 

2.  FPC-14 

3. 1902- 0027 

4.  Annual  Report  for  Importers  and 

Exporters  of  Natural  Gas 

5.  Business  or  other  for-profit 

6.  Extension 

7.  Mandatory 

8.  54  respondents 

9. 1  response 

10.  2  hours  per  response 
11. 108  hours 

12.  The  purpose  of  this  report/filing  is 
to  collect  data  used  to  assist  in  the 
monitoring  and  regulation  of 
natural  gas  imports  and  exports  in 
the  United  States. 

The  third  energy  information 
collection  submitted  to  OMB  for  review 
was: 

1.  Federal  Energy  Regulatory 

Commission 

2.  FERC^73 

3. 1902- 0019 

4.  Oil  PipeUne  Service  Life  Data 

5.  Business  or  other  for-profit 

6.  Extension 

7.  Mandatory 

8. 10  respondents 

9. 1  response 

10.  40  hours  per  response 

11.  400  hours 

12.  Data  are  used  by  the  Commission  to 

determine  the  depreciating  portion 
of  oil  pipehne  company  operating 
expenses  in  establishing  a 
company’s  total  cost  of  service  and 
ultimately  the  reasonableness  of  the 
amoimt  charged  to  shippers/ 
customers  that  is  intended  to 
recover  the  depreciation  expense 
component. 

Statutory  Authority:  Section  3506  (c)(2)(A) 
of  the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  No.  104-13). 

Issued  in  Washington,  D.C,  Aug.  1, 1995. 
Yvonne  M.  Bishop,  Director, 

Office  of  Statistical  Standards,  Energy 
Information  Administration. 

(FR  Doc.  95-19690  Filed  8-8-95;  8:45  am] 
BILUNG  CODE  6450-01-P 


Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Filed  With  the 
Commission 

August  3, 1995. 

Teike  notice  that  the  following 
hydroelectric  appUcation  has  b^n  filed 
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with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Declaratory 
Order. 

b.  Docket  No.:  DI95-3-000. 

c.  Date  Filed:  July  3, 1995. 

d.  Applicant:  Georgia-Pacific 
Corporation. 

e.  Name  of  Project:  Forest  City  (P- 
2660)  and  West  Branch  (P-2618). 

f.  Location:  East  Branch  of  St.  Croix 
River  in  Washington  and  Aroostook 
Coimties,  Maine;  and  West  Branch  of  St. 
Croix  River  in  Washington,  Hancock, 
and  Penobscot  Coimties,  Maine, 
respectively. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  use  Section  791(a)-825(r). 

h.  Applicant  Contact:  Pierce,  Atwood, 
Scribner,  Allen,  Smith  &  Lancaster,  One 
Monument  Square,  Portland,  ME  04101, 
(207)  773-6411. 

i.  FERC  Contact:  Diane  M.  Murray, 
(202)  219-2682. 

Comment  Date:  September  15, 1995. 

.  Description:  The  existing  Forest 
Qty  Project  (No.  2660)  consists  of  all 
United  States  portions  of  the  following 
project  works: 

(1)  Forest  City  Dam,  a  16-foot-high,  500- 
foot-long  earth  embankment  dam  containing 
a  gated  timber  spillway  structure  65  feet 
wide,  with  3  gates  and  a  fish  passage  facility; 
(2)  a  reservoir  (East  Grand  Lake)  with  surface 
area  of  16,070  acres  at  elevation  434.94  feet 
m.s.l.  and  storage  capacity  of  105,300  acre- 
feet;  and  (3)  other  appurtenances. 

The  existing  West  Branch  Project  (No. 
2618)  consists  of: 

(A)  West  Grand  Lake  development:  (1) 

West  Grand  Lake  Dam,  earth  embankment 
and  gravel-filled  timber  crib  structure,  485 
feet  long  and  13  feet  high,  containing  a  gated 
spillway  structure,  77  feet  wide  with  5  gates, 
and  a  fish  passage  facility  24  feet  wide;  (2) 

a  reservoir  with  surface  area  of  23,825  acres 
at  elevation  301.43  feet  m.s.l.  and  storage 
capacity  of  160,000  acre-feet;  and  (3)  o^er 
appurtenances. 

(B)  Sysladobsis  Lake  development  (Project 
No.  2618):  (1)  Sysladobsis  Lake  Dam,  an  earth 
embankment  structure,  250  feet  long  and  5.5 
feet  high,  with  a  concrete  cut-off  wail  and 
rock  masonry  downstream  face,  containing  a 
gated  spillway  structure  23  feet  wide  with  2 
gates,  and  a  fish  passage  facility  7  feet  wide; 
(2)  a  reservoir  with  su^ce  area  of  5,400  acres 
at  elevation  305.62  feet  m.s.l.,  and  storage 
capacity  of  25,000  acre-feet;  and  (3)  other 
appurtenances. 

The  above-referenced  reservoirs 
supply  water  to  three  downstream 
generating  facilities.  Grand  Falls, 
Woodland,  and  Milltown.  These 
generating  facilities  do  not  require 
licensing  by  the  Commission.'  The  issue 


raised  in  Georgia-Pacific  Corporation’s 
petition  is  whether  the  above-referenced 
reservoirs  are  required  to  be  licensed 
under  Section  23(b)  of  the  Federal 
Power  Act. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl, 
and  D2. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — ^Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 

In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission’s  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
lication. 

1.  Filing  and  Service  of  Responsive 
Dociunents — Any  filings  must  bear  in 
all  capital  letters  the  title 
“COMMENTS”, 

“RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS”,  “PROTEST”,  or 
“MOTION  TO  INTERVENE”,  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  munber  of  copies 
provided  by  the  Commission’s 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 
D.C.  20426.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  conunents  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant.  If  ah  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency’s  conunents  must  also 
be  sent  to  the  Applicant’s 
representatives. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

(FR  Doc.  95-19574  Filed  8!-8-95;  8:45  am] 
BILUNG  CODE  6717-01-M 


Notice  of  Application  Filed  With  the 
Commission 


'See  October  28, 1988,  Commission  orders 
(UL89-1-000  Grand  Falls  Hydro  Project  and  UL89- 
2-000  Woodland  Hydro  Project),  and  June  7, 1990 
letter — ^Milltown  Project. 


August  3, 1995. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 


with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Transfer  of 
License. 

b.  Project  No:  9340-022. 

c.  Date  Filed:  July  31, 1995. 

d.  Applicants:  Lawrence  E.  emd 
Veronica  P.  Smith  Central  Maine  Power 
Company. 

e.  Name  of  Project:  Kezar  Falls. 

f.  Location:  On  the  Ossipee  River  in 
the  Village  of  Kezar  Falls  in  York  and 
Oxford  Counties,  Maine. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.,  §  791(a)-825(r). 

h.  Applicant  Contact:  John  H. 
Bemotavicz,  Esq.  Curtis,  Thaxter, 
Stevens,  Broder  &  Micoleau,  185  State 
Street,  P.O.  Box  5307,  Augusta,  ME 
04332-5307,  (207)  775-2361. 

i.  FERC  Contact:  David  W.  Cagnon, 
(202)  219-2693. 

j.  Comment  Date:  August  21, 1995. 

k.  Description  of  Transfer:  Central 
Maine  Power  agreed  to  purchase  and 
terminate  the  power  purchase 
agreement  between  central  Maine  Power 
and  Lawrence  E.  and  Veronica  P.  Smith 
(Smiths)  and  purchase  all  rights,  title, 
permits,  licenses,  etc.  related  to 
ownership  and  operation  from  the 
Smiths.  Ilie  termination  of  the  power 
purchase  agreement  and  the  project 
piutdiase  will  result  in  savings  to  the 
rate  payers  of  Central  Maine  Power. 

l.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl, 
and  D2. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 

In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  conunents  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission’s  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Cl.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
“COMMENTS”, 

“RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS”,  “PROTESTS”,  OR 
“MOTION  TO  INTERVENE”,  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Conunission’s 
regulations  to:  The  Secretary,  Federal 


Federal  Register  /  Vol.  60,  No.  153  /  Wednesday,  August  9,  1995  /  Notices 


40575 


Energy  Regulatory  Conunission,  825 
North  Capitol  Street,  N.E.,  Washington, 
D.C.  20426.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  peuticular  application. 

D2.  Agency  Comments — ^Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency’s  comments  must  also 
be  sent  to  the  Applicemt’s 
representatives. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

(FR  Doc.  95-19575  Filed  8-8-95;  8:45am] 
BILUNQ  CODE  e717-01-M 


FEDERAL  ENERGY  REGULATORY 
COMMISSION 

[Docket  No.  CP95-634-000,  et  al.] 

Northwest  Pipeline  Corporation,  et  al.; 
Natural  Gas  Certificate  Filings 

August  2, 1995 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Northwest  Pipeline  Corporation 

[Docket  No.  CP95-634-000] 

Take  notice  that  on  July  21, 1995, 
Northwest  Pipeline  Corporation 
(Northwest),  295  Chipeta  Way,  Salt  Lake 
City,  Utah  84158,  filed  in  Docket  No. 
CP95-634-000  a  request  pursuant  to 
Sections  157.205  157.211  and  157.216 
of  the  Commission’s  Regulations  under 
the  Natural  Gas  Act  (18  CFR  157.205, 
157.211, 157.216)  for  authorization  to 
abemdon  and  to  construct  and  operate 
replacement  facilities  imder  Northwest’s 
blanket  certificate  issued  in  Docket  No. 
CP82-433-000  piu^uant  to  Section  7  of 
the  Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Northwest  proposes  to  upgrade  the 
Issaquah  Meter  Station  by  replacing  one 
existing  8-inch  turbine  meter  and 
appurtenances.  The  meter  station  is 
located  in  King  Coimty,  Washington. 

Comment  date:  September  18, 1995, 
in  accordance  with  Standard  Paragraph 
G  at  the  end  of  this  notice. 


2.  Texas  Eastern  Transmission 
Corporation  and  Transcontinental  Gas 
Pipe  Line  Corporation 

[Docket  No.  CP95-641-0001 

Take  notice  that  on  July  26, 1995, 

Texas  Eastern  Transmission  Corporation 
(Texas  Eastern),  P.O.  Box  1642, 

Houston,  Texas  77251-1642  and 
Transcontinental  Gas  Pipe  Line  - 
Corporation  (Transco),  P.O.  Box  1396, 
Houston,  Texas  77251,  filed  in  Docket 
No.  CP95-641-000  an  application 
pursuant  to  Section  7(b)  of  the  Natural 
Gas  Act,  for  permission  and  approval  to 
abandon  an  interruptible  exchange 
service  that  is  performed  between  the 
two  parties,  all  as  more  fully  set  forth  in 
the  apphcation  on  file  with  the 
Commission  and  open  to  public 
infection. 

The  exchange  service  is  performed 
pursuant  to  Texas  Eastern’s  Rate 
Schedule  X-106  and  Transco’s  Rate 
Schedule  X-171,  for  an  initial  term  of 
ten  years,  and  year  to  year  thereafter.  It 
is  stated  that  Texas  Eastern  and  Transco 
no  longer  have  purchase  obligations 
from  the  respective  fields  and  thus  have 
no  current  need  for  this  exchange 
service.  No  facilities  are  proposed  to  be 
abemdoned  herein. 

Comment  date:  August  23, 1995,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

3.  Columbia  Gas  Transmission 
Corporation 

[Docket  No.  CP95-644-000] 

Take  notice  that  on  July  27, 1995, 
Columbia  Gas  Transmission  Corporation 
(Columbia),  1700  MacCorkle  Avenue, 
S.E.,  Charleston,  West  Virginia  25314- 
1599,  filed  in  Docket  No.  CP95-644-000 
a  request  ptusuant  to  Section  157.205  of 
the  Commission’s  Regulations  to 
construct  and  operate  facilities  for  a 
new  point  of  delivery  to  Rock-Tenn 
Company  (Rock-Tenn)  located  in 
Monroe  County,  Pennsylvania  under 
Columbia’s  blanket  certificate  issued  in 
Docket  No.  CP83-76-000,  pursuant  to 
Section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  on  file 
with  the  Commission  and  open  to 
public  inspection. 

Columbia  proposes  to  construct  and 
operate  a  2-inch  tap,  2-inch  meter,  meter 
run,  2-inch  regulator,  2-inch  monitor 
and  approximately  100  feet  of  4-inch 
pipeline  within  Coliunbia’s  existing 
measurmg  station  yard  on  Columbia’s 
Line  L-1278  to  provide  a  new  point  of 
delivery  in  order  to  provide 
interruptible  transportation  service  for 
up  to  1,700  dekatherms  (dth)  per  day 
and  up  to  544,000  dth  annually,  for  * 
industrial  use,  for  Rock-Tenn  in  Monroe 
County,  Pennsylvania  under  Columbia’s 


Rate  Schedule  ITS  within  certificated 
entitlements.  Columbia  states  that  there 
is  no  impact  on  Columbia’s  existing 
design  day  and  aimual  obligations  to  its 
other  customers  as  a  result  the 
construction  and  operation  of  these 
facilities.  Columbia  states  that  Rock- 
Tenn  would  reimburse  Columbia  for  the 
cost  of  these  facilities  estimated  to  be 
$72,000,  plus  gross-up  for  income  tax. 

Comment  date:  September  18, 1995, 
in  accordance  with  Standard  Paragraph 
G  at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
to  make  any  protest  with  reference  to 
said  application  should  on  or  before  the 
comment  date,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  D.C.  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission’s 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission’s  Rules  of 
Practice  and  Procediue,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  and/or  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  beUeves 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  applicant  to  appear  or 
be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission’s 
staff  may,  within  45  days  after  issuance 
of  the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission’s  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
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of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  eifter  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 

Linwood  A.  Watson,  Jr. 

Acting  Secretary. 

IFR  Doc.  95-19576  Filed  8-8-95;  8:45  ami 
BILUNQ  CODE  6717-«1-(> 


Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP95-410-000) 

Alabama-Tennessee  Natural  Gas 
Company;  Notice  of  Proposed 
Changes  In  FERC  Gas  Tariff 

August  3, 1995. 

Take  notice  that  on  August  1, 1995, 
Alabama-Tennessee  Natiunl  Gas 
Company  (Alabama-Tennessee) 
tendered  for  filing  to  become  part  of  its 
FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1,  the  following  tariff 
sheets,  to  become  effective  September  1, 
1995: 

Third  Revised  Sheet  No.  4A 

Alabama-Tennessee  states  that  the 
purpose  of  this  filing  is  to  adjust  the 
take-or-pay  charges  applicable  to  each  of 
its  jurisdictional  sales  and 
transportation  customers  pursueuit  to 
the  reconciliation  procediues 
estabhshed  imder  Article  I,  section  A.3 
of  the  settlement  approved  by  the 
Conunission  in  this  docket  on  October 
17, 1991.  Alabama-Tennessee  states  that 
this  reconciliation  has  resulted  in  an 
increase  in  the  Direct  Billed  Obligation 
and  the  Volumetric  Surcharge  (as  those 
terms  are  defined  under  the  settlement) 
that  Alabama-Tennessee  is  authorized  to 
collect  from  its  jurisdictional  sales  and 
transportation  customers. 

Al^ama-Tennessee  requests  such 
waivers  of  the  Commission’s 
Regulations  as  will  be  necessary  to 
permit  the  tariff  sheet  to  become 
effective  as  proposed  in  its  filing. 

Alabama-Tennessee  states  that  copies 
of  its  filing  were  served  upon  its 
customers  and  interested  public  bodies 
and  all  the  parties  on  the  Commission’s 
official  service  list  established  in  the 
captioned  docket. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 


to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington,  • 
DC  20426,  in  accordance  with  Rule  211 
or  Rule  214  of  the  Commission’s  Rules 
of  Practice  and  Procedme  (18  CFR 
385.211  and  385.214  (1994)).  All  such 
motions  or  protests  should  be  filed  on 
or  before  August  10, 1995.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
Protestants  parties  to  the  proceeding. 
Any  person  wishing  to  bwome  a  party 
to  the  proceeding  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  95-19577  Filed  8-8-95;  8:45  am] 
BILUNG  CODE  «717-01-M 


[Docket  No.  GT95-49-000] 

Algonquin  LNG,  Inc.;  Notice  of 
Proposed  Changes  In  FERC  Gas  Tariff 

August  3, 1995. 

Teike  notice  that  on  August  1, 1995, 
Algonquin  LNG,  Inc.  (Algonquin  LNG) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  First  Revised  Volume  No.  1, 
the  following  teuiff  sheets: 

First  Revised  Volume  No.  1 
Second  Revised  Sheet  No.  200. 

The  proposed  effective  date  of  this 
tariff  sheet  is  September  1, 1995. 
Algonquin  LNG  states  that  the  piuq)ose 
of  this  filing  is  to  reflect  changes  in 
Algonquin  LNG’s  index  of  pmchasers. 

Algonquin  LNG  states  that  copies  of 
this  filing  were  served  upon  each 
affected  party  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 
D.C.  20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission’s  Rules  of  Practice  and 
Procedure.  All  such  motions  or  protests 
should  be  filed  on  or  before  August  10, 
1995.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  teiken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 


available  for  public  inspection  in  the 
Public  Reference  Room. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  95-19578  Filed  8-8-95;  8:45  am] 
BILUNQ  CODE  e717-01-M 


[Docket  No.  TM95-1 1-23-000] 

Eastern  Shore  Natural  Gas  Company; 
Notice  of  Proposed  Changes  In  FERC 
Gas  Tariff 

August  3, 1995. 

Take  notice  that  on  July  31, 1995, 
Eastern  Shore  Natural  Gas  Compemy 
(ESNG)  tendered  for  filing  to  become 
part  of  its  FERC  Gas  Tariff,  First  Revised 
Volvune  No.  1,  certain  revised  teuriff 
sheets  included  in  Appendix  A  attached 
to  the  filing.  Such  sheets  are  proposed 
to  be  effective  September  1, 1995. 

ESNG  states  that  the  revised  tariff 
sheets  included  herein  are  being  filed 
pursuant  to  Section  154.308  of  the 
Commission’s  Regulations  and  Section 
24  of  the  General  Terms  and  Conditions 
of  ESNG’s  Gas  Tariff  to  reflect  changes 
in  ESNG’s  jurisdictional  storage  rates. 
ESNG  further  states  that  the  instemt 
filing  is  being  made  to  “track”  changes 
in  Transcontinental  Gas  Pipe  Line 
(Transco)  storage  service  rates. 

As  background  to  the  instant  filing,  on 
March  1, 1995,  Transco  filed  a  Section 
4  general  rate  case  in  Docket  No.  RP95- 
197-000,  et.  al.  Transco  filed  to  have 
rates  effective  April  1, 1995,  but 
Commission  suspended  rates  for  five 
months  making  die  effective  September 
1, 1995. 

ESNG  states  that  copies  of  the  filing 
have  been  served  upon  its  customers 
and  interested  State  Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 
D.C.  20426,  in  accordance  with  Rules 
211  and  214  of  the  Commission’s  Rules 
of  Practice  and  Procedure  (18  CFR 
Section  385.211  and  385.214).  All  such 
motions  or  protests  should  be  filed  on 
or  before  August  10, 1995.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  95-19579  Filed  8-8-95;  8:45  am] 
BILUNG  CODE  6717-01-M 
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[Docket  No.  MT95-1 3-000] 

NorAm  Gas  Transmission  Company; 
Notice  of  Proposed  Changes  In  FERC 
Gas  Tariff 

August  3, 1995. 

Take  notice  that  on  July  31, 1995, 
NorAm  Gas  Transmission  Company 
(NorAm)  tendered  for  filing  to  become 
part  of  its  FERC  Gas  Tariff,  Fourth 
Revised  Voliune  No.  1,  the  following 
tariff  sheets,  with  a  proposed  effective 
date  of  August  31, 1995: 

First  Revised  Sheet  No.  239 
Second  Revised  Sheet  No.  240 

NorAm  states  that  this  filing  is  being 
made  pursuant  to  Order  Nos.  566,  et 
seq.,  and  Section  250.16(b)  of  the 
Commission’s  Regulations  to  update  the 
subject  tariff  sheets. 

NorAm  states  that  a  copy  of  this  filing 
has  been  served  upon  NorAm ’s 
jurisdictional  customers  and  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  the  subject  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE., 
Washington,  DC  20426,  in  accordance 
with  §§  385.214  and  385.211  of  the 
Commission’s  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  August  10, 1995. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

(FR  Doc.  95-19580  Filed  8-8-95;  8:45  am) 
BILUNQ  CODE  e717-01-M 


[Docket  No.  RP95-1 85-004] 

Northern  Natural  Gas  Company;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

August  3, 1995. 

Take  notice  that  on  August  1, 1995, 
Northern  Natural  Gas  Company 
(Northern)  tendered  for  filing  to  become 
part  of  Northern’s  FERC  Gas  Tariff,  Fifth 
Revised  Volume  1,  the  following  tariff 
sheets,  proposed  to  be  effective 
September  1, 1995: 

Substitute  First  Revised  Sheet  No.  135 
Substitute  First  Revised  Sheet  No.  140 
Substitute  Second  Revised  Sheet  No.  144 
Substitute  First  Revised  Sheet  No.  148 
Substitute  Second  Revised  Sheet  No.  291 


Substitute  First  Revised  Sheet  No.  292 

Northern  states  that  such  tariff  sheets 
are  being  submitted  in  compliance  with 
the  Commission’s  “Order  Following 
Technical  Conference”,  issued  July  17, 
1995,  in  Docket  No.  RP95-185-000,  to 
modify  the  tariff  for  changes  to  existing 
storage  service  and  a  new  System 
Underrun  Limitation  (SUL)  provision. 

Northern  further  states  that  copies  of 
the  filing  have  been  mailed  to  each  of 
its  customers  and  interested  State 
Commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  N.E., 
Washington,  D.C.  20426,  in  accordance 
with  Rule  211  of  the  Commission’s 
Rules  of  Practice  and  Procedure  (18  CFR 
385.211).  All  such  protests  must  be  filed 
on  or  before  August  10, 1995.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  availably  for  public 
inspection. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  95-19581  Filed  8-8-95;  8:45  am) 
BILUNQ  CODE 


[Docket  No.  RP95-409-000] 

Northwest  Pipeline  Corporation;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

August  3, 1995. 

Take  notice  that  on  August  1, 1995, 
Northwest  Pipeline  Corporation 
(Northwest)  tendered  for  filing  changes 
to  its  FERC  Gas  Tariff  to  be  effective 
September  1, 1995,'  consisting  of  the 
following  tariff  sheets: 

Third  Revised  Volume  No.  1 
Seventh  Revised  Sheet  No.  5 
Sixth  Revised  Sheet  No.  5-A 
Third  Revised  Sheet  No.  6 
Third  Revised  Sheet  No.  7 
Sixth  Revised  Sheet  No.  8 
Second  Revised  Sheet  No.  8.1 
First  Revised  Sheet  No.  116 
Second  Revised  Sheet  No.  117 
First  Revised  Sheet  No.  118 
Third  Revised  Sheet  No.  271 
First  Revised  Sheet  No.  360 
First  Revised  Sheet  No.  361 
Fifth  Revised  Sheet  No.  375 
Fourth  Revised  Sheet  No.  376 


'  Northwest  in  its  hling  indicated  that  it 
anticipates  the  filing  to  be  suspended  for  the  full 
ftve  month  period.  In  the  event  of  such  a 
suspension.  Northwest  requested  an  effective  date 
of  February  1, 1996.  Northwest  also  requested  that 
all  tariff  sheets  be  suspended  for  the  same  p>eriod 
of  time  as  the  rate  changes. 


Fifth  Revised  Sheet  No.  377 
Third  Revised  Sheet  No.  378 
Second  Revised  Sheet  No.  380 

Original  Volume  No.  2 
Twenty-First  Revised  Sheet  No.  2 
Sixteenth  Revised  Sheet  No.  2.1 
Twentieth  Revised  Sheet  No.  2-A 

Northwest  states  that  the  changes 
reflect  an  overall  change  in  its 
jurisdictional  rates  for  transportation 
and  storage  services  for  the  twelve 
month  period  ended  April  30, 1995, 
adjusted  for  known  and  measurable 
changes  through  January  31, 1996,  to 
provide  additional  revenues  related  to 
an  increased  revenue  requirement  and 
redesign  of  rates  of  approximately  $19.2 
million.* 

Northwest’s  revenue  requirement  has 
increased  due  to  increased  cost  of 
service,  primarily  as  a  result  of  1) 
additions  to  gross  rate  base  including 
system  expansion  facilities,  2)  increased 
operating  and  maintenance  expenses, 
the  majority  of  which  relate  to  em 
increase  in  headquarters  office  rent,  and 
3)  increased  depreciation  expenses 
related  primarily  to  new  facifities,  the 
reclassification  of  items  for  trfmsmission 
to  general  plemt,  and  to  adjustments  to 
the  depreciable  life  of  certain  general 
plant  items.  All  of  these  increases  are 
partly  offset  by  tbe  revenues  associated 
with  additional  services  provided  to 
system  expansion  shippers. 

Northwest  submitted  with  its  filing 
proposed  changes  to  modify 
Northwest’s  tariff  to  incorporate  an 
amendment  to  Northwest’s  Rate 
Schedule  T-1  firm  transportation 
service  for  Pacific  Interstate 
Transmission  Company  to  restate  the 
volume  obligation  and  to  eliminate  the 
Btu  conversion  factor  to  be  consistent 
with  Northwest’s  other  firm 
transportation  service  agreements.  The 
filing  also  updates  the  existing  tariffs 
rate  sheets,  updates  the  Index  of 
Shippers,  reduces  the  allocation  to 
interruptable  transportation,  and 
corrects  typographical  errors  in  the 
tariff. 

Northwest  states  that  the  filing  was 
served  on  each  of  its  customers  and 
affected  state  commissions  pursuant  to 
Section  154.16(b)  of  the  Commissions 
Regulations. 


^Thi?  amount  reflects  the  increase  over 
Northwest’s  currently  effective  rates  in  Docket  No. 
RP94~220  as  adjusted  to  reflect  the  removal  of 
Northwest’s  investment  in  lost  and  unaccounted-for 
gas  as  ordered  by  the  Commission  in  Docket  No. 
RP95-187.  The  increase  does  not  reflect  the 
mitigating  effects  of  the  Storage  Services  Settlement 
in  Docket  No.  RP93-5  and  RP94-220,  71  FERC 
1 61,063,  on  Northwest’s  Docket  No.  RP94-220 
currently  effective  rates  or  Northwest’s  cost  of 
service  positions  in  rebuttal  testimony  flled  on  July 
11, 1995,  in  that  proceeding. 
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Any  person  desiring  to  be  heard  or 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,‘'Washington, 
D.C.  20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission’s  Rules  of  Practice  and 
Procedure.  All  such  motions  or  protests 
should  be  filed  on  or  before  August.  10, 
1995.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  Commission  and  are  available 
for  public  inspection  in  the  Public 
Reference  Room. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  95-19582  Filed  8-8-95;  8:45  am] 

BILUNO  CODE  eriT-OI-M 


[Project  No.  2984  Maine] 

S.D.  Warren  Company;  Notice  of  Public 
Scoping  Meeting 

August  3, 1995. 

The  Federal  Energy  Regulatory 
Commission  (Commission)  has  received 
a  “Report  on  S.D.  Warren  Company’s 
Level  Management  Plan  for  Sebago 
Lake’’,  required  by  the  August  1994, 
Order  on  Complaints.  The  Order  on 
Complaints  required  the  licensee  to  file, 
for  Commission  approval,  a  lake  level 
management  plan  that  balances  the 
various  competing  uses  of  Sebago  Lake 
and  that  contains  procedures  for 
monitoring  the  impacts  of  the  lake  level 
management  plan  on  indicators  such  as 
shoreline  erosion,  lake  pollution,  fish 
and  wildlife  resources,  recreation,  etc. 

The  Commission  will  proceed  with 
scoping  for  an  Environmental  Impact 
Statement  (EIS)  for  the  Sebago  Lake 
Water  Management  Plan.  The  Sebago 
Lake  Water  Level  Management  Plan  EIS 
will  describe  and  evaluate  the  probable 
impacts  of  the  licensee’s  proposed 
management  plan  and  all  reasonable 
alternatives. 

One  element  of  the  NEPA  process  is 
scoping.  Scoping  activities  are  initiated 
early  in  the  process  to; 

•  Identify  reasonable  alternative 
operational  procedures  and 
environmental  enhancement  measures 
that  should  be  evaluated  in  the 
document: 

•  Identify  significant  environmental 
issues  related  to  the  elements  of  the 
proposed  water  level  management  plan; 


•  Determine  the  depth  of  analysis  for 
issues  that  will  be  discussed  in  the 
document;  and 

•  Identify  resource  issues  that  are  of 
lesser  importance  and,  consequently,  do 
not  require  detailed  analysis. 

Scoping  Meetings 

Commission  staff  will  conduct  two 
public  meetings  for  the  Sebago  Lake 
Water  Level  Management  Plan  EIS.  All 
interested  individuals,  organizations, 
and  agencies  are  invited  to  attend  the 
planned  meetings  and  help  staff  identify 
the  scope  of  environmental  issues  that 
should  be  analyzed  in  the  EIS. 

The  first  scoping  meeting,  primarily, 
for  public,  will  be  conducted  at  7  p.m. 
on  Tuesday,  August  22, 1995,  at  the 
Heffeman  Center  Auditorium,  Saint 
Joseph’s  College,  Windham,  Maine. 

The  second  meeting,  primarily  for 
agencies,  will  be  held  at  2  p.m.  on 
Wednesday,  August  23, 1995,  at  the 
Portland  Public  Library,  Rines 
Auditorium,  5  Monument  Square, 
Portland,  Maine. 

Procedures 

The  meetings,  which  will  be  recorded 
by  a  stenographer,  will  become  part  of 
the  formal  record  of  the  Commission’s 
proceeding  on  the  EIS,.  Individuals 
presenting  statements  at  the  meeting 
need  to  sign  in  before  the  meeting  starts 
and  to  identify  themselves  for  the 
record. 

Concerned  parties  are  encouraged  to 
speak  during  the  public  meetings. 
Speaking  time  allowed  for  individuals 
will  be  determined  before  the  meeting, 
based  on  the  number  of  persons  wishing 
to  speak  and  the  approximate  amount  of 
time  available  for  the  session,  but  all 
speakers  will  be  provided  at  least  five 
minutes  to  present  their  views. 

Scoping  Meeting  Objectives 

At  each  scoping  meeting,  the  staff 
will: 

•  Summarize  the  environmental 
issues  tentatively  identified  for  analysis 
in  the  EIS; 

•  Identify  resource  issues  that  the 
staff  believes  are  of  lesser  importance 
and,  therefore,  do  not  require  detailed 
analysis; 

•  Solicit  from  the  meeting 
participants  all  available  information, 
especially  quantifiable  data,  concerning 
significant  local  resources;  and 

•  Encourage  statements  from  experts 
and  the  public  on  issues  that  should  be 
analyzed  in  the  EIS. 

Information  Requested 

Federal  and  state  resource  agencies, 
local  government  officials,  interested 
groups,  area  residents,  and  concerned 


individuals  are  requested  to  provide  any 
information  they  believe  will  assist  the 
Commission  staff  to  analyze  the 
environmental  impacts  associated  with 
the  proposed  Sebago  Lake  Water  Level 
Management  Plan.  The  types  of 
information  sought  include  the 
following; 

•  Data,  reports,  and  resource  plans 
that  characterize  the  baseline  physical, 
biological,  or  social  environments  in  the 
vicinity  of  the  projects;  and 

•  Information  and  data  that  helps 
staff  identify  or  evaluate  significant 
environmental  issues. 

Scoping  information  and  associated 
comments  should  be  submitted  to  the 
Commission  no  later  than  September  5, 
1995.  Written  comments  should  be 
provided  at  the  scoping  meeting  or 
mailed  to  the  Commission,  as  follows: 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street 
NE.,  Washington,  DC  20426. 

All  filings  sent  to  the  Secretary  of  the 
Commission  should  contain  an  original 
and  8  copies.  Failure  to  file  an  original 
and  8  copies  may  result  in  appropriate 
staff  not  receiving  the  benefit  of  your 
comments  in  a  timely  manner.  See  18 
CFR  4.34(h). 

All  correspondence  should  clearly 
show  the  following  caption  on  the  first 
page: 

FERC  No.  2984 

Sebago  Lake  Water  Level  Management 
Plan  EIS 

Intervenors  and  interceders  (as 
defined  in  18  CFR  385.2010)  who  file 
documents  with  the  Commission  are 
reminded  of  the  Commission’s  Rules  of 
Practice  and  Procedure  requiring  them 
to  serve  a  copy  of  all  documents  filed 
with  the  Commission  on  each  person 
whose  name  is  listed  on  the  official 
service  list  for  this  proceeding. 

For  further  information,  please 
contact  Thomas  J.  LoVullo  (202)  219- 
1168. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  95-19573  Filed  8-8-95;  8:45  am] 
BILUNG  CODE  6717-01-M 


[Docket  No.  RP95-314-001] 

Tennessee  Gas  Pipeline  Company; 
Notice  of  Compliance  Filing 

August  3, 1995. 

Take  notice  that  on  August  1, 1995, 
Tennessee  Gas  Pipeline  Company 
(Tennessee)  tendered  for  filing  in 
compliance  with  the  Commission’s  July 
17, 1995  order  in  the  reference 
proceeding  (72  FERC  61,052)  a  schedule 
indicating  the  current  status  of  its 
Volumetric  Transition  Cost  Account. 
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Tennessee  states  that,  as  required  by 
the  Commission’s  Order,  the  schedule 
shows  the  oirrent  status  of  both 
Tennessee’s  supply  area  and  market 
area  volmnetric  transition  subaccounts 
and  the  cumulative  amounts  recovered 
pursuant  to  the  volumetric  market  area 
and  supply  area  surcharges. 

Tennessee  states  that  a  copy  of  this 
filing  was  served  on  each  of  its 
customers  and  affected  state 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E., 
Washington,  D.C.  20426,  in  accordance 
with  Rule  211  of  the  Conunission’s 
Rules  of  Practice  and  Procedure.  All 
such  protests  should  be  filed  on  or 
before  August  10, 1995.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Linwood  A,  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  95-19583  Filed  8-8-95;  8:45  am) 
BILUNO  CODE  e717-01-M 


[Docket  No.  GT95-47-000] 

Transcontinental  Gas  Pipe  Line 
Corporation;  Notice  of  Refund  Report 

August  3, 1995. 

Take  notice  that  on  July  17, 1995, 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  tendered  for 
filing  with  the  Federal  Energy 
Regulatory  Commission  a  Refund  Report 
in  accordance  with  Section  4  of  its  Rate 
Schedule  FT-NT. 

Transco  states  that  the  report  shows 
the  flow  through  of  refunds  to  Transco’s 
FT-NT  customers  resulting  from  a 
refund  received  from  Texas  Gas 
Transmission  Corporation  (Texas  Gas) 
in  accordance  with  the  Stipulation  and 
Agreement  in  Texas  Gas’s  general  rate 
case  Docket  No.  RP93-106,  et  al., 
approved  by  the  Commission  on 
September  21, 1994. 

Transco  states  that  on  July  13, 1995, 
it  flowed  through  refunds  totalling 
$1,381,483.30  including  interest  of 
$36,778.09,  to  its  FT-NT  customers  for 
the  referenced  Texas  Gas  refund  for  the 
period  November  1, 1993  through 
March  31, 1995. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E., 


Washington,  D.C.  20426,  in  accordance 
with  Rides  211  and  214  of  the 
Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  August  10, 
1995.  Protests  will  be  consider^  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  95-19584  Filed  8-8-95;  8:45  am) 
BILUNG  CODE  8717-01-M 


[Docket  No.  TM95-5-30-000] 

Trunkline  Gas  Company  Notice  of 
Proposal  Changes  in  FERC  Gas  Tariff 

August  3, 1995. 

Take  notice  that  on  August  1, 1995, 
Trunkline  Gas  Company  (Trunkline) 
tendered  for  filing  to  become  part  of  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1,  revised  tariff  sheets,  listed  on 
Appendix  A  to  the  filing.  Trunkline, 
requests  an  effective  date  on  September 
1, 1995. 

Trunkline  states  that  this  filing  is 
being  made  in  accordance  with  Section 
23  (Miscellaneous  Revenue 
Flowthrough  Surcharge  Adjustment)  of 
the  General  Terms  and  Conditions  of 
Trunkline’s  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1. 

Trunkline  requests  waiver  of  any 
provisions  of  the  Commission’s 
Regulations  which  may  be  necessary  to 
m^e  the  tariff  sheets  and  rates 
submitted  herewith  effective  September 
1, 1995. 

Trunkline  further  states  that  copies  of 
the  filing  area  being  served  on  all 
customers  subject  to  the  tariff  sheets  and 
applicable  state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  WasMngton, 
D.C.  20426,  in  accordance  with  Rules 
211  and  214  of  the  Commission’s  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  and  385.214).  All  such  petitions 
or  protests  should  be  filed  on  or  before 
Augiist  10, 1995.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
’taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 


of  this  filing  are  on  file  with  the 
Commission  are  available  for  public 
inspection. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  95-19585  Filed  8-8-95;  8:45  am] 
BILUNQ  CODE  6717-01-M 


[Docket  No.  TA96-1-35-000] 

West  Texas  Gas,  Inc.;  Filing 

August  3, 1995. 

Take  notice  that  on  August  1, 1995, 
West  Texas  Gas,  Inc.  (WTG)  tendered  for 
filing  to  become  part  of  its  FERC  Gas 
Tariff,  First  Revised  Volume  No.  1, 
Sixteenth  Revised  Sheet  No.  4,  proposed 
to  be  effective  October  1, 1995. 

Sixteenth  Revised  Sheet  No.  4  and  the 
accompanying  explanatory  schedules 
constitute  WTG’s  annual  PGA  filing 
submitted  in  accordance  with  the 
Commission’s  purchased  gas 
adjustments  regulations. 

WTG  states  that  copies  of  the  filing 
were  served  upon  WTG’s  customers  and 
interested  state  commissions. 

Any  persons  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E., 
Washington,  DC  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission’s  Rules  of  Practice  and 
Procediu^,  18  CFR  385.211  and  385.214. 
All  such  motions  or  protests  should  be 
filed  on  or  before  August  10, 1995. 
Protests  will  be  considered  by  the 
Conunission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  95-19586  Filed  8-8-95;  8:45  am] 
BILUNG  CODE  6717-01-M 


[Docket  No.  RP95-1 36-000] 

Williams  Natural  Gas  Company;  Notice 
of  Informal  Settlement  Conference 

August  3, 1995. 

Take  notice  that  an  informal 
conference  will  be  convened  in  this 
proceeding  on  Thursday,  August  31, 
1995,  at  10  a.m.,  for  the  purpose  of 
exploring  the  possible  settlement  of  the 
above-referenced  docket.  The 
conference  will  be  held  at  the  offices  of 
the  Federal  Energy  Regulatory 
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Commission,  810  First  Street,  NE., 
Washington,  DC  20426. 

Any  party,  as  defined  by  18  CFR 
385.102(c),  or  any  participant,  as 
defined  by  18  CFR  385.102(b),  is  invited 
to  attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervenor  status  pursuant  to  the 
Commission’s  Regulations  (18  CFR 
385.214). 

For  additional  information,  please 
contact  Arnold  H.  Meltz  at  (202)  208- 
2161  or  Donald  A.  Heydt  at  (202)  208- 
0740. 

Linwood  A.  Watson,  }r.. 

Acting  Secretary. 

(FR  Doc.  95-19587  Filed  8-8-95;  8:45  am) 
BIUJNQ  CODE  6717-01-M 


Office  of  Fossil  Energy 

[FE  Docket  No.  95-51-NG] 

Sandoval  Energy  Corp.;  Order 
Granting  Blanket  Authorization  to 
Import  and  Export  Natural  Gas  From 
and  to  Canada  and  Mexico 

agency:  Office  of  Fossil  Energy,  IX)E. 
ACTION:  Notice  of  order. 

SUMMARY:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting 
Sandoval  Energy  Corporation 
(Sandoval)  authorization  to  import  emd 
export  a  combined  total  of  up  to  100  Bcf 
of  natural  gas  from  and  to  Canada  and 
Mexico.  This  import/export 
authorization  shall  extend  for  a  period 
of  two  years  beginning  on  the  date  of  the 
initial  import  or  export  delivery, 
whichever  occvu^  first. 

Sandoval’s  order  is  available  for 
inspection  and  cop5dng  in  the  Office  of 
Fuels  Programs  Doclcet  Room,  3F-056, 
Forrestal  Building,  1000  Independence 
Avenue,  S.W.,  Washington,  D.C.  20585, 
(202)  586-9478.  The  docket  room  is 
open  between  the  hours  of  8:00  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  Washington,  D.Q,  July  20, 1995. 
Clifibrd  P.  Tomaszewski, 

Director,  Office  of  Natural  Gas,  Office  of  Fuels 
Programs,  Office  of  Fossil  Energy. 

[FR  Doc.  95-19691  Filed  8-8-95;  8:45  am] 
BILUNG  CODE  645(M>1-P 


Office  of  Hearings  and  Appeals 

Implementation  of  Special  Refund 
Procedures 

AGENCY:  Office  of  Hearings  and  Appeals, 
Department  of  Energy. 


ACTION:  Notice  of  Proposed 
Implementation  of  Special  Refund 
Procedures.  - 

SUMMARY:  The  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy 
annotmces  proposed  procedures  for  the 
disbmsement  of  $592,001  (plus  accrued 
interest)  collected  pmsuant  to  a  consent 
order  with  Macmillian  Oil  Company 
and  $15,822  (plus  accrued  interest) 
collected  pursuant  to  a  consent  order 
with  Kenny  Larson  Oil  Company.  The 
funds  will  be  distributed  in  accordance 
with  the  DOE’S  special  refund 
procedures,  10  C.F.R.  Part  205,  Subpart 
V. 

DATE  AND  ADDRESS:  Comments  must  be 
filed  in  duplicate  within  30  days  of  the 
date  of  publication  in  the  Federal 
Register  and  should  be  addressed  to: 
Office  of  Hearings  and  Appetds, 
Department  of  Energy,  1000 
Independence  Avenue,  S.W., 

Washington,  D.C.  20585.  All  comments 
concerning  the  Kenny  Larson 
proceeding  should  conspicuously 
display  reference  to  Case  Number  LEF- 
0046  and  those  concerning  the 
Macmillian  proceeding  should  display 
reference  to  Case  Niunber  VEF-0002. 

FOR  FURTHER  INFORMATION  CONTACT: 

Bryan  F.  MacPherson,  Assistant 
Director,  Office  of  Hearings  and 
Appeals,  Department  of  Energy,  1000 
Independence  Avenue,  S.W., 
Washington.  D.C.  20585,  (202)  586- 
5405. 

SUPPLEMENTARY  INFORMATION:  In 

accordance  with  Section  205.282(b)  of 
the  procedural  regulations  of  the 
Department  of  Energy  (DOE),  10  CFR 
205.282(b),  notice  is  hereby  given  of  the 
issuemce  of  the  Proposed  Decision  emd 
Order  set  out  below.  The  Proposed 
Decision  and  Order  sets  forth  the 
procedures  that  the  DOE  has  tentatively 
formulated  to  distribute  monies  that 
have  been  collected  by  the  DOE 
pursuant  to  a  consent  orders  with 
Macmillian  Oil  Company  (Macmillian) 
and  Kenny  Larson  Oil  Company 
(Larson).  The  consent  order  with 
Macmillian  settled  possible  pricing 
violations  with  respect  to  Macmillian’s 
sales  of  propane.  No.  2  fuel  oil  and  Nos. 

5  and  6  residual  fuel  oil.  The  DOE  has 
collected  $592,001  from  Macmillian. 

The  consent  order  with  Larson  settled 
possible  pricing  violations  with  respect 
to  Larson’s  sales  of  motor  gasoline.  The 
DOE  has  collected  $15,822  from  Larson. 
The  DOE  is  holding  the  funds  in 
interest-bearing  escrow  accoimts 
pending  distribution. 

Applications  for  Refund  should  not  be 
filed  at  this  time.  Appropriate  public 
notice  will  be  given  when  the 


submission  of  claims  is  authorized.  Any 
member  of  the  public  may  submit 
written  comments  regarding  the 
proposed  refund  procedures. 

Commenting  parties  are  requested  to 
submit  two  copies  of  their  comments. 
Comments  should  be  submitted  within 
30  days  of  the  publication  of  this  notice 
in  the  Federal  Register  and  should  be 
sent  to  the  address  provided  at  the 
beginning  of  the  notice.  All  comments 
received  will  be  available  for  public 
inspection  between  the  hours  of  1:00 
p.m.  and  5:00  p.m.,  Monday  through 
Friday,  except  federal  holidays,  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  located  in  Room 
lE-234, 1000  Independence  Avenue, 
S.W.,  Washington,  D.C.  20585. 

Dated:  August  2, 1995. 

George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 

Proposed  Decision  and  Order  of  the 
Department  of  Energy 

Special  Refund  Procedures 

August  2, 1995. 

Name  of  Firms: 

Macmillan  Oil  Company 

Kenny  Larson  Oil  Company 
Dates  of  Filings: 

Jime  5, 1992 

October  18, 1994 
Case  Numbers: 

LEF-0046 

VEF-0002 

In  accordance  with  the  procedural 
regulations  of  the  Department  of  Energy 
(DOE),  10  CFR  Part  205,  Subpart  V,  the 
Economic  Regulatory  Administration 
(ERA)  of  the  DOE  filed  Petitions  for  the 
Implementation  of  Special  Refund 
Procedures  with  the  Office  of  Hearings 
and  Appeals  (OHA)  on  Jime  5, 1992  and 
on  October  18, 1994.  The  petitions 
request  that  the  OHA  formulate  and 
implement  procedures  for  the 
distribution  of  funds  received  pursuant 
to  consent  orders  entered  into  between 
the  DOE  and  Kenny  Larson  Oil 
Company  (Larson)  of  Oregon  City, 
Oregon,  and  Macmillan  Oil  Company 
(Macmillan)  of  Des  Moines,  Iowa.. 

I.  Background 

Larson  and  Macmillan  were  “reseller- 
retailers”  as  defined  in  6  CFR  150.352 
and  10  CFR  212.31.  During  the  period 
from  August  1973  to  January  28, 1981, 
these  companies  were  subject  to  the 
Mandatory  Petroleum  Price  Regulations, 
10  CFR  Part  212,  Subpart  F,  and 
antecedent  regulations  at  6  CFR  Part 
150,  Subpart  L.  An  ERA  audit  of 
Larson’s  business  records  revealed 
possible  pricing  violations  with  respect 
to  the  firm’s  sales  of  motor  gasoline 
during  the  period  May  through 
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December  1979.  An  ERA  audit  of 
Macmillan’s  business  records  revealed 
possible  pricing  violations  with  respect 
to  the  firm’s  sales  of  propane.  No.  2  fuel 
oil,  and  Nos.  5  and  6  residual  fuel  oil 
during  the  period  November  1, 1973, 
throu^  April  30, 1974.  In  order  to  settle 
all  claims  and  disputes  between  these 
companies  and  the  DOE  regarding  their 
compliance  with  the  price  regulations, 
the  EXDE  entered  into  consent  orders 
with  Larson  and  Macmillan  on 
September  21, 1981,  and  March  7, 1988, 
respectively. 

In  the  Lai^on  consent  order,  the  firm 
agreed  to  remit  a  total  of  $7,415, 
approximately  38  percent  of  the  amount 
of  the  overcharges  alleged  by  the  DOE. 
plus  installment  interest.  Of  the 
principal  amount,  $5,842  was  to  be 
remitted  to  the  DOE,  and  $1,573  was  to 
be  paid  directly  to  six  of  Larson’s 
customers.  Larson  failed  to  comply  with 
the  Consent  Order  and  remitted  no 
funds  to  either  the  DOE  or  the  six 
customers.*  On  August  29, 1994,  we 
granted  Larson  a  refund  of  $15,822  in 
the  Texaco  special  refund  proceeding. 
Texaco  Inc. /Kenny  Larson  Oil  Company, 
24  DOE  ^  85,081  (1994)  [Texaco/ 
Larson).  At  that  time,  Larson  was  in 
default  in  the  amount  of  $26,168  ($7,415 
principal  plus  $18,753  interest)  in  its 
obligations  pursuant  to  the  Consent 
Order.  Accordingly,  in  Texaco/Larson, 
we  determined  that  the  Texaco  refund 
should  be  used  to  fund  Larson’s  consent 
order  escrow  account,  in  satisfaction  of 
the  firm’s  principal  settlement  amoimt 
and  partial  satisfaction  of  its  debt  for 
interest  accrued.  Accordingly,  the 
$15,822  Texaco  refund  was  deposited 
into  the  Kenny  Larson  Oil  Company 
escrow  accoimt  maintained  at  the 
Department  of  the  Treasury,  Consent 
Order  No.  000H00439.  This  is  the 
amoimt  which  is  available  for 
distribution  in  this  proceeding. 

On  February  1, 1983,  a  Proposed 
Remedial  Order  was  issued  to 
Macmillan  which  alleged  that  the  firm 
violated  the  price  regulations  with 
respect  to  its  sales  of  propane.  No.  2  fuel 
oil,  and  Nos.  5  and  6  residual  fuel  oil. 
Macmillan  contested  the  PRO  before  the 
OH  A  (Case  No.  HRO-0122).  During  the 
course  of  that  proceeding,  the  ERA 
reduced  the  amount  of  the  alleged 
overcharges  fi:om  $383,268  to  $333,853. 
See  Letter  from  Ann  C.  Grover, 

Associate  Sohcitor,  ERA,  to  Richard  T. 


'  On  October  13, 1983,  ERA  filed  a  Subpart  V 
petition  with  respect  to  the  Larson  Consent  Order 
(Case  No.  HEF-0104].  However,  because  of  Larson’s 
failure  to  remit  the  settlement  amount,  that  petition 
was  dismissed  without  prejudice.  See 
Memorandum  from  Richard  T.  Tedrow,  OHA  . 
Deputy  Director,  to  Rayburn  Hanzlik,  ERA 
Administrator  (July  3, 1985). 


Tedrow,  OHA  Deputy  Director  (October 
5, 1987).  On  March  7, 1988,  Macmillan 
and  DOE  entered  into  a  consent  order 
that  settled  the  PRO’S  allegations. 
Pursuant  to  the  consent  order 
obligation,  Macmillan  remitted  a  total 
amount  of  $592,001  (including  pre¬ 
settlement  interest)  to  the  DOE  in  full 
satisfaction  of  the  amount  owed.  The 
audit  workpapers  identify  the  customers 
that  Macmillan  allegedly  overcharged. 

n.  Jurisdiction 

The  procedural  regulations  of  the 
DOE  set  forth  general  guidelines  by 
which  the  OHA  may  formulate  and 
implement  plans  of  distribution  for 
funds  received  as  a  result  of 
enforcement  proceedings.  10  CFR  Part 
205,  Subpart  V.  It  is  DOE  policy  to  use 
the  Subpart  V  process  to  distribute  such 
funds.  For  a  more  detailed  discussion  of 
Subpart  V  and  the  authority  of  the  OHA 
to  fashion  procedures  to  distribute 
refunds  obtained  as  part  of  settlement 
agreements,  see  Office  of  Enforcement,  9 
DOE  1 82,553  (1982);  Office  of 
Enforcement,  9  DOE  1 82,508  (1981). 
After  reviewing  the  records  in  the 
present  cases,  we  have  concluded  that  a 
Subpart  V  proceeding  is  an  appropriate 
mechanism  for  distributing  the  Larson 
emd  Macmillan  consent  order  funds.  We 
therefore  propose  to  gremt  the  ERA’S 
petitions  and  assume  jurisdiction  over 
distribution  of  the  funds. 

III.  Proposed  Refund  Procedures 

A.  Refund  Claimants 

In  the  first  stage,  refund  monies  will 
be  distributed  to  those  parties  which 
were  directly  injured  in  transactions 
with  Larson  and  Macmillan  dimng  the 
audit  periods.  We  beUeve  that  the 
Larson  and  Macmillan  customers  who 
were  adversely  affected  by  the  alleged 
overcharges  are  primarily  those 
purchasers  specifically  identified  in  the 
consent  orders  and  in  the  audit  papers. 
In  addition,  customers  who  purchased 
motor  gasoline  firom  the  three  retail 
outlets  operated  by  Larson  were  referred 
to  as  a  class  in  the  ERA  audit  files  but 
could  not  be  individually  identified.^ 
These  parties  may  also  file  for  refunds 
in  this  proceeding. 

Based  on  the  information  we  have 
about  Larson’s  business,  we  expect  that 
all  applicants  in  the  Larson  proceeding 
and  most  applicants  in  the  Macmillan 
proceeding  will  be  ultimate  consumers. 
As  in  many  other  refund  proceedings, 
we  are  making  a  finding  that  end-users 
or  ultimate  consumers  whose  businesses 


^  See  Memorandum  from  Leslie  Adams,  Director 
of  the  Case  Settlement  Division,  ERA,  to  Milton 
Lorenz,  Special  Counsel,  ERA,  Case  No.  HEF-0104 
(June  24. 1982). 


are  unrelated  to  the  petroleum  industry 
were  injured  by  the  alleged  overcharges 
covered  by  the  Consent  Order.  Unlike 
regulated  firms  in  the  petroleum 
industry,  members  of  ^is  group  were 
generally  not  subject  to  price  controls 
during  the  audit  period  and  were  not 
required  to  keep  records  which  justified 
selling-price  increases  by  reference  to 
cost  increases.  See,  e.g.,  Marion  Corp., 

12  DOE  1185,014  (1984);  Thornton  Oil 
Corp.,  12  DOE  185,112  (1984).  For  these 
reasons,  an  analysis  of  the  impact  of  the 
increased  cost  of  petroleum  products  on 
the  final  prices  of  non-petroleum  goods 
and  services  would  be  beyond  the  scope 
of  this  special  refund  proceeding.  See 
Office  of  Enforcement,  10  DOE  1 85,072 
(1983);  see  also  Texas  Oil  &■  Gas  Corp., 

12  DOE  1 85,069  at  88,209  (1984).  We 
therefore  propose  that  the  end-users  of 
Larson  and  Macmillan  petroleum 
products  named  in  the  consent  orders  or 
workpapers  be  presumed  injured  by  the 
alleged  overcharges.  Other  end-user 
applicants  in  the  Larson  proceeding,  if 
any,  need  only  demonstrate  that  they 
purchased  from  Larson  and  document 
their  purchase  volumes  to  make  a 
sufficient  showing  that  they  were 
injured  by  the  alleged  overcharges.^ 

We  expect  some  of  the  applicants  in 
the  Macmillan  proceeding  to  be  resellers 
or  retailers.  Widi  respect  to  such 
applicants,  we  shall  adopt  a  small- 
claims  threshold  of  $5,000.  Reseller  or 
retailer  applicants  seeking  refunds  of 
$5,000  or  less  will  not  be  required  to 
demonstrate  that  they  were  injured  by 
Macmillan’s  alleged  overcharges.  In 
addition,  one  former  customer  of 
Macmillan,  E.L.  Bride,  appears  to  be  a 
reseller  whose  potential  refund  amount 
is  $141,986.  Consistent  with  prior  cases, 
it  will  be  able  to  obtain  a  refund  of 
$50,000  without  meiking  a 
demonstration  that  it  was  injured  by 
Macmillan’s  overcharges.  In  order  to 
obtain  a  refund  of  its  full  overcheirge 
amount,  it  would  have  to  show  that  it 
was  injured  by  the  overcharges.  See  Gulf 
Oil  Corporation,  16  DOE  ^  85,381  at 
88,738  (1987);  Marathon  Petroleum 
Company.  14  DOE  H  85,269  at  88,510 
(1986). 


3  One  of  the  named  Larson  customers  (Portland 
General  Electric)  and  three  Macmillan  customers 
(Iowa  Power  &  Light,  Atlantic  Municipal  Utilities, 
and  Iowa  South  Utilities)  are  public  utilities.  As  in 
other  Subpart  V  proceedings,  we  will  treat  the 
utilities  as  end-users.  Moreover,  because  each  of 
their  potential  refunds  is  less  than  $5,000,  we  will 
not  require  them  to  submit  the  type  of  certification 
of  pass-through  required  of  public  utilities  that 
receive  refunds  in  excess  of  the  $5,000  small  claims 
threshold.  See,  e.g..  Placid  Oil  Co..  18  DOE  f  85,176 
at  88,290  (1988). 
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B.  Calculation  of  Refund  Amounts 

As  stated  above,  the  audits  which 
gave  rise  to  the  Macmillan  Consent 
Order  identified  all  of  the  customers 
allegedly  overcharged  during  the  audit 
period.  In  total,  there  are  66  identified 
customers  who  were  allegedly 
overcharged  by  Macmillan  during  its 
refund  period.  The  Larson  audit 
identified  six  customers  which  account 
for  21.2  percent  of  the  alleged 
overcharges,  while  the  remaining  78.8 
percent  of  the  alleged  overcharges  were 
attributed  to  Larson’s  sales  to  customers 
at  its  retail  stations.  With  respect  to  the 
identified  customers  of  Larson  and 
Macmillan,  we  have  determined  that  the 
use  of  the  audit  results  to  establish 
potential  refunds  on  a  firm-specific 
basis  is  more  acciirate  than  any  other 
method  to  relate  probable  injiny  to 
refund  amount. 

We  shall  therefore  base  the  identified 
customers — potential  refunds  on  the 
amount  that  each  of  these  firms  was 
allegedly  overcharged,  as  determined  by 
the  ERA  audit.  Thus,  the  principal 
amoimt  of  each  firm’s  maximum  refund 
is  100  percent  of  the  amovmt  designated 
for  that  firm  in  the  Consent  Order  plus 
a  pro  rata  share  of  the  interest  that  the 
DOE  has  collected  on  that  amount.  (For 
Larson,  the  latter  is  approximately  45 
percent  of  the  interest  that  Larson 
actually  owed  at  the  time  the  money 
was  placed  in  the  escrow  accormt.)  'The 
firms  and  their  potential  refund 
amounts  are  listed  in  the  Appendices  to 
this  Decision. 

We  propose  to  use  a  volumetric 
methodology  to  distribute  that  portion 
of  the  consent  order  fund  attributable  to 
transactions  with  members  of  Larson’s 
retail  class  of  purchaser.  The  volvunetric 
refund  presumption  assumes  that  the 
alleged  overcharges  by  a  firm  were 
spread  equally  over  all  gallons  of 
product  meuketed  by  that  firm.  In  the 
absence  of  better  information,  this 
assumption  is  soimd  because  the  DOE 
price  regulations  generally  required  a 
regulated  firm  to  accoimt  for  increased 
costs  on  a  firm-wide  basis  in 
determining  its  prices.  This 


presumption  is  rebuttable,  however.  A 
retail  customer  claimant  which  believes 
that  it  suffered  a  disproportionate  share 
of  the  alleged  overcharges  may  submit 
evidence  proving  this  claim  in  order  to 
receive  a  larger  refund.  See  Sid 
Richardson  Carbon  and  Gasoline  Co./ 
Siouxland  Propane  Co..  12  DOE  85,054 
(1984). 

Under  the  volumetric  methodology 
we  plan  to  adopt  for  the  Larson 
proceeding,  a  retail  customer  claimant 
will  be  eligible  to  receive  a  refund  equal 
to  the  number  of  gallons  of  motor 
gasoline  purchased  from  Larson  firom 
May  through  December  1979  multiplied 
by  the  volumetric  factor.  'The  volumetric 
factor  for  Larson  is  equal  to  $0.0123.'* 

We  also  propose  to  establish  a  minimum 
amoimt  of  $15  for  refund  claims.  We 
have  foimd  that  the  cost  of  processing 
claims  in  which  refunds  are  sought  for 
amounts  less  than  $15  outweighs  the 
benefits  of  restitution  in  those 
situations.  See,  e.g.,  Uban  Oil  Co.,  9 
DOE  1 82,541  at  82,225  (1982);  see  also 
10  CFR  205.286(b).  Therefore,  a 
claimant  must  have  piuchased  at  least 
1,220  ($15/$0.0123)  gallons  of  Larson 
motor  gasoline  diiring  the  Larson  audit 
period  in  order  to  be  ehgible  for  a 
refund. 

In  addition,  each  successful  claimant 
will  receive  a  pro  rata  share  of  the 
interest  accrued  on  the  consent  order 
funds  between  the  date  the  funds  were 
placed  in  the  Larson  and  Macmillan 
escrow  accounts  and  the  date  the 
applicant’s  refund  is  disbiirsed. 

IV.  Conclusion 

Refund  applications  in  this 
proceeding  should  not  be  filed  until  the 
issuance  of  a  final  Decision  and  Order. 
Detailed  procedures  for  filing 
applications  will  be  provided  in  the 
^al  Decision  emd  Order.  Before 
disposing  of  any  of  the  funds  received, 
we  intend  to  publicize  the  distribution 
process  and  to  provide  an  opportunity 
for  any  affected  party  to  file  a  claim. 

Any  funds  that  remain  after  all  first- 
stage  claims  have  been  decided  will  be 
distributed  in  accordance  with  the 


provisions  of  the  Petroleum  Overcharge 
Distribution  and  Restitution  Act  of  1986 
(PODRA),  15  U.S.C.  §4501-07.  PODRA 
requires  that  the  Secretary  of  Energy 
determine  annually  the  amount  of  oil 
overcharge  funds  that  will  not  be 
required  to  refund  monies  to  injured 
parties  in  Subpart  V  proceedings  and 
make  those  funds  available  to  state 
governments  for  use  in  four  energy 
conservation  programs.  The  Secretary 
has  delegated  these  responsibilities  to 
OHA.  Any  funds  in  the  I.nrson  and 
Macmillan  escrow  accoimt  that  OHA 
determines  will  not  be  needed  to  effect 
direct  restitution  to  injured  Larson  and 
Macmillan  customers  will  be  distributed 
in  accordance  with  the  provisions  of 
PODRA. 

It  Is  Therefore  Ordered  That 

(1)  The  refund  amoimt  remitted  to  the 
Department  of  Energy  by  Kenny  Larson 
Oil  Company  pursuant  to  the  September 
21, 1981  Consent  Order  will  be 
distributed  in  accordance  with  the 
foregoing  Decision. 

(2)  The  refund  amount  remitted  to  the 
Department  of  Energy  by  Macmillan  Oil 
Company  pursuant  to  the  March  7, 1988 
Consent  Oirder  will  be  distributed  in 
accordance  with  the  foregoing  Decision. 


Appendix  A— Larson  Customers 
AND  Their  Potential  Refund 
Amounts 


Customer 

name 

Con¬ 

sent 

order 

amount 

Interest 

col¬ 

lected 

Potential 

principal 

refund 

Schultz  Sani- 

tary  Service 

$416 

$471 

$887 

B  &  C  Towing 

96 

109 

205 

D  &  A  Supply 
Portland  Gen- 

91 

101 

192 

eral  Electric 

685 

773 

1,458 

Larry  Hepler  .. 
Skig  Nagal 

93 

109 

202 

Farms  . 

Retail  Cus- 

192 

219 

411 

tomers . 

5,842 

6,625 

12,467 

Total  . 

7,415 

8,407 

15,822 

Appendix  B— Macmillan  Customers  and  Their  Potential  Refund  Amounts 


Customer  name 

Over- . 
charge 
amount 

Pre-set- 

tiement 

interest 

Potential 

refund 

amount 

Ace  Lines,  Irx:  . . 

$223 

17,982 

635 

694 

2,068 

$172 

13,904 

491 

537 

1,599 

$395 

31,886 

1,126 

1,231 

3,667 

Armstrong  Rubber . . . 

Associated  Milk  Producers . 

Atlantic  Municipal  Utilities  . 

Bankers  Life  . . . 

<The  volumetric  foctor  was  computed  by  dividing  approximate  number  of  gallons  of  motor  gasoline  information  provided  by  Larson  and  by  its  primary 

$12,467  (78.8  percent  of  the  $15,822  collected  for  sold  by  Larson  to  its  retail  customers  during  the  supplier,  Texaco  Inc. 

the  Larson  escrow  account)  by  1,016,250  (the  audit  period).  The  latter  Hgure  was  obtained  using 
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Appendix  B— Macmillan  Customers  and  Their  Potential  Refund  Amounts— Continued 


Customer  name 

Over¬ 

charge 

amount 

Pre-set¬ 

tlement 

interest 

Potential 

refund 

amount 

Beaver  Valley  Canning  . . 

4,922 

1,834 

3,806 

8,728 

Bell  Watcher . ^ . . . 

1,418 

3,252 

Bitucote  Products . . . 

14 

11 

25 

285 

220 

505 

RnnkAy  Packing  . . . 

843 

652 

1,495 

OAK  Enterprises . . . 

360 

278 

638 

556 

430 

986 

7 

5 

12 

222 

172 

394 

1,015 

785 

1,800 

r^rniise  Certege . 

414 

320 

734 

650 

503 

1,153 

Dept  General  Services . 

3,092 

2,391 

5,483 

411 

318 

729 

10,035 

7,759 

17,794 

80,066 

61,920 

141,986 

1,345 

1,040 

2,385 

4,736 

3,662 

8,398 

213 

165 

378 

520 

402 

922 

$3,146 

2,432 

5,578 

196 

152 

348 

517 

400 

917 

11,756 

9,090 

20,846 

25 

19 

44 

Hotel  Des  Moines . . 

325 

251 

576 

3,494 

2,702 

6,196 

1,093 

845 

1,938 

2,565 

1,983 

4,548 

4,379 

3,386 

7,765 

409 

316 

725 

4,352 

3,365 

7,717 

1,071 

828 

1,899 

652 

504 

1,156 

99 

77 

176 

523 

404 

927 

88,470 

68,405 

156,875 

2,721 

2,104 

4,825 

508 

393 

901 

2,111 

1,632 

3,743 

746 

577 

1,323 

957 

740 

1,697 

1,281 

990 

2,271 

3,617 

2,797 

6,414 

193 

149 

342 

582 

450 

1,032 

761 

588 

1,349 

183 

141 

324 

1,222 

945 

2,167 

1,766 

1,365 

3,131 

8,054 

6,227 

14,281 

18,175 

14,053 

32,228 

4,519 

3,494 

8,013 

21,616 

16,713 

38,329 

12 

9 

21 

1,009 

780 

1,789 

3,406 

2,634 

6,040 

952 

736 

1,688 

1,822 

1,409 

3,231 

407 

315 

722 

1,019 

788 

1,807 

333,853 

258,148 

592,001 

^584 
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(FR  Doc.  95-19689  Filed  8-8-95;  8:45  am] 
BILUNQ  CODE  «4i0-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-180978;  FRL  4969-1] 

Cart)ofuran;  Notice  of  issuances  and 
Receipt  of  Application  for  Emergency 
Exemption 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  EPA  has  issued  specific 
exemptions  of  the  Federal  Insecticide, 
Fimgicide,  and  Rodenticide  Act 
(FIFRA),  as  amended,  to  the  Texas 
Department  of  Agriculture,  the 
Oldahoma  Department  of  Agriculture, 
and  the  Mississippi  Department  of 
Agriculture  and  Commerce  (hereafter 
referred  to  as  the  “Applicants”)  for  use 
of  the  insecticide,  flowable  carbofuran, 
to  control  aphids  on  cotton.  Due  to  the 
unique  nature  of  these  emergency 
situations,  in  which  the  time  to  review 
the  conditions  of  these  situations  was 
short,  it  was  not  possible  to  issue  a 
solicitation  for  public  comment,  in 
accordance  with  40  CFR  166.24,  prior  to 
the  Agency’s  decision  to  grant  these 
exemptions.  EPA  is  also  announcing  the 
receipt  of  a  request  from  the  Louisiana 
Department  of  Agriculture  and  Forestry 
for  an  emergency  exemption  to  use 
flowable  carbofuran  on  300,000  acres  of 
cotton. 

OATES:  EPA  is  waiving  the  public 
comment  period,  as  allowed  in  40  CFR 
166.24,  due  to  the  short  period  of  time 
available  with  which  to  review  this 
situation  and  render  a  timely  decision. 
However,  comments  may  still  be 
submitted  and  will  be  evaluated. 
ADDRESSES:  Three  copies  of  written 
comments,  bearing  the  identification 
notation  “OPP-180978,”  should  be 
submitted  by  mail  to:  Public  Response 
and  Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  l^vironmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  D.C.  20460.  In  person, 
bring  comments  to:  Rm.  1132,  Crystal 
Mall  #2, 1921  Jefferson  Davis  Highway, 
ArUngton,  VA. 

Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-medl)  to:  opp- 
docket@epamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCII  file  avoiding  the  use  of  special 
characters  emd  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  in  5.1 


file  format  or  ASCII  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  the  docket  number 
[OPP-180978].  No  Confidential 
Business  Information  (CBI)  should  be 
submitted  through  e-mail.  Electronic 
comments  on  this  notice  may  be  filed 
online  at  many  Federal  Depository 
Libraries.  Additional  information  on 
electronic  submissions  can  be  found 
below  in  this  document. 

Information  submitted  in  any 
comment  concerning  this  notice  may  be 
cleumed  confidential  by  marking  any 
part  or  all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  provided  by  the 
submitter  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  All  written 
comments  filed  pvusuant'to  this  notice 
will  be  available  for  public  inspection  in 
Rm.  1132,  Crystal  Mall  #2, 1921 
Jefferson  Davis  Highway,  ArUngton,  VA, 
from  8  a.m.  to  4:30  p.m.,  Monday 
through  Friday,  except  legal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 

mail:  Dave  Deegan,  Registration 
Division  (7505 W),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
D.C.  20460.  Office  location  and 
telephone  number:  6th  Floor,  Crystal 
Station  I,  2800  Jefferson  Davis  Highway, 
ArUngton  VA,  (703)  308-8417;  Internet 
address:  deegan.dave@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  18  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
(7  U.S.C.  136p),  the  Administrator  may, 
at  her  discretion,  exempt  a  State  agency 
firom  any  registration  provision  of 
FIFRA  if  she  determines  that  emergency 
conditions  exist  which  require  such 
exemption.  The  Applicants  requested 
that  the  Administrator  issue  specific 
exemptions  for  the  use  of  the 
insecticide,  ceirbofuran,  formulated  as 
Furadan  4F  Insecticide-Nematicide, 

EPA  Reg.  No.  279-2876,  manufactiued 
by  FMC  Corporation,  to  control  aphids. 
Information  in  accordance  with  40  CFR 
part  166  was  submitted  as  part  of  these 
requests. 

According  to  the  Applicants, 
carbofuran  is  the  only  insecticide  that 
could  provide  effective  control  of 
aphids.  The  applicants  submitted  data 
indicating  that  other  currently  registered 
insecticides  either  are  showing  signs  of 
diminishing  efficacy  due  to 
development  of  resistance  in  pest 
populations,  or  whose  efficacy  is  not 


consistently  reliable  enough  to  control 
this  pest  infestation. 

Under  the  uses  requested  and/or 
authorized  in  these  specific  exemptions, 
Furadan  4F  was  requested  to  be  used  at 
a  rate  of  0.25  lb.  of  active  ingredient 
(a.i.)  per  acre  per  appUcation,  applied  as 
a  foliar  spray  using  ground  or  aerial 
equipment.  A  maximum  of  two 
applications  per  acre  were  requested.  If 
two  applications  are  made,  a  maximiun 
total  rate  of  0.5  lbs.  of  carbofuran  may 
not  be  exceeded  per  acre. 

Under  the  exemptions  which  have 
been  granted,  the  Texas  Department  of 
Agriculture  was  authorized  use  of  up  to 
100,000  lbs.  of  carbofuran  to  treat  up  to 
400,000  acres  of  cotton;  the  Oklahoma 
Department  of  Agriculture  was 
au&orized  use  of  up  to  10,000  lbs.  of 
carbofuran  to  treat  up  to  40,000  acres  of 
cotton;  and  the  Mississippi  Department 
of  Agriculture  and  Commerce  was 
authorized  use  of  up  to  50,000  lbs.  of 
ceurbofuran  to  treat  up  to  200,000  acres 
of  cotton.  These  states  were  granted  use 
of  these  amoimts  of  carbofuran 
following  the  requested  application 
rates. 

The  granted  specific  exemptions 
expire  on  September  15, 1995.  In  the 
event  that  it  is  granted,  the  proposed 
exemption  firom  Loiusiana  would  expire 
on  September  15, 1995  as  well. 

The  regulations  governing  section  18 
[40  CFR  166.24(a)(5)]  require  that  the 
Agency  publish  a  notice  of  receipt  in  the 
F^eral  Register  and  solicit  public 
comment  on  an  application  for  a 
specific  exemption  if  the  applicant 
proposes  use  of  a  chemical  which  has 
been  the  subject  of  a  special  review 
within  the  Agency.  In  the  case  of  these 
states’,  and  the  situation  found  in  their 
cotton  producing  areas,  there  was  not 
adequate  time  to  publish  a  notice  of 
receipt  and  solicit  public  comments  on 
these  applications  prior  to  the  Agency 
reviewing  the  submitted  data,  and 
making  and  issuing  its  decisions. 
Therefore,  as  allowed  for  by  40  CFR 
166.24(c),  the  comment  period 
following  a  notice  of  receipt  was 
eliminated,  since  the  time  available  to 
make  a  decision  required  this. 

A  record  has  been  established  for  this 
notice  under  docket  number  “[OPP- 
180978]”  (including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  8  a.m.  to 
4:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  public 
record  is  located  in  Room  1132  of  the 
Public  Response  and-Program  Resources 
Branch,  Field  Operations  Division 
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(7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Highway,  Arlington,  VA. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opp-docket@epamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this  notice,  as 
well  as  the  public  version,  as  described 
above  will  1^  kept  in  paper  form. 
Accordingly,  EPA  will  transfer  all 
comments  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
official  record  which  will  also  include 
all  comments  submitted  directly  in 
writing.  The  official  record  is  the  paper 
record  maintained  at  the  address  in 
“ADDRESSES”  at  the  beginning  of  this 
document. 

Interested  persons  are  still  invited  to 
submit  written  views  on  this  subject  to 
the  Field  Operations  Division  at  the 
address  above.  The  Agency  will  review 
and  consider  all  comments  received 
regarding  continuance  of  these 
emergency  exemptions  for  the  use  of 
carbofuran  on  cotton. 

List  of  Subjects 

Environmental  Protection,  Pesticides 
and  pests.  Crisis  exemptions. 

Dated:  July  28, 1995. 

Stephen  L.  Johnson, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

(FR  Doc.  95-19667  Filed  8-8-95;  8:45  ami 
BILUNG  CODE  SSSO-SO-F 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Withdrawal  of  Report  No.  2088; 
Application  for  Review  of  Action  In 
Rulemaking  Proceedings 

August  4, 1995. 

Report  No.  2088,  released  August  1, 
1995  listing  the  following  Application 
for  Review  is  hereby  withdrawn. 
Subject:  Deferral  of  Licensing  of  MTA 
Commercial  Broadband  PCS.  (GN 
Docket  No.  93-253  and  ET  Docket 
No.  92-100) 

Number  of  Petition  Filed:  1. 

Federal  Communications  Commission. 
William  F.  Canton, 

Acting  Secretary. 

[FR  Doc.  95-19600  Filed  8-8-95;  8:45  am] 
BILUNQ  CODE  6712-01-M 


FEDERAL  RESERVE  SYSTEM 

BOK  Financial  Corporation; 

Acquisition  of  Company  Engaged  in 
Permissible  Nonbanking  Activities 

The  organization  listed  in  this  notice 
has  applied  under  §  225.23(a)(2)  or  (f) 
of  the  Board’s  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board’s 
approval  imder  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a)Jto  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  “reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  tmdue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices.”  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  August  23, 
1995. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  BOK  Financial  Corporation,  Tulsa, 
Oklahoma,  to  acquire  9.9  percent  of 
Liberty  Bancorp,  Inc.,  Oklahoma  City, 
Oklahoma,  and  thereby  acquire  Liberty 
Trust  Company,  Oklahoma  City, 
Oklahoma,  and  thereby  engage  in:  trust 
company  activities,  piursuant  to  § 
225.25(b)(3)  of  the  Board’s  Regulation  Y; 
Mid- America  Credit  Life  Assmance  Co., 
Oklahoma  City,  Oklahoma,  and  Mid- 


America  Insurance  Agency,  Oklahoma 
City,  Oklahoma;  and  thereby  engage  in 
underwriting  credit-related,  life, 
accident,  and  health  insurance  sold  in 
connection  with  credit  extensions  made 
by  subsidiaries  of  Liberty  Bancorp,  and 
acting  as  agent  for  the  sale  of  credit- 
related  life,  accident,  and  health 
insurance  sold  in  connection  with  credit 
extensions  made  by  subsidiaries  of 
Liberty  Bancorp,  pursuant  to  § 
225.25(b)(8)(i)  of  the  Board’s  Regulation 
Y;  and  personal  property  leasing, 
pursuant  to  §  225.25(b)(5)(i)  of  3ie 
Board’s  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  3, 1995. 

William  W.  Wiles, 

Depu  ty  Secretary  of  the  Board. 

[FR  Doc.  95-19668  Filed  8-8-95;  8:45  am] 
BILUNQ  CODE  621IM)1-F 


Ralph  L.  MatteuccI,  et  al.;  Change  In 
Bank  Control  Notices;  Acquisitions  of 
Shares  of  Banks  or  Bank  Holding 
Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 

225.41  of  the  Board’s 'Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  August  23, 1995. 

A.  Federal  Reserve  Bank  of  Dallas 
(Genie  D.  Short,  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

1.  Ralph  L.  Matteucci,  Phoenix, 
Arizona;  to  acquire  an  additional  11.19 
percent,  for  a  total  of  18.01  percent; 
Richard  L.  Matteucci,  Albuquerque, 
New  Mexico,  to  acquire  a  total  of  4.88 
percent;  Anna  Maria  Matteucci, 
Phoenix,  Arizona,  to  acquire  an 
additional  1.73  percent,  for  a  total  of 

4.41  percent;  and  James  L.  Matteucci, 
Phoenix,  Arizona,  to  acquire  an 
additional  1.73  perq§nt,  for  a  total  of 

4.41  percent,  of  the  voting  shares  of 
New  Mexico  National  Financial,  Inc., 
Roswell,  New  Mexico,  and  thereby 
indirectly  acquire  Bank  of  the 
Southwest,  Roswell,  New  Mexico. 


40586 


Federal  Register  /  Vol.  60,  No.  153  /  Wednesday,  August  9,  1995  /  Notices 


Board  of  Governors  of  the  Federal  Reserve 
System,  August  3, 1995. 

William  W.  Wiles, 

Secretary  of  the  Board. 

[FR  Doc.  95-19669  Filed  8-8-95;  8:45  am] 
BILUNQ  CODE  621(M)1-F 


Southern  Financial  Bancorp,  Inc.,  et 
al.;  Formations  of;  Acquisitions  by; 
and  Mergers  of  Bank  Holding 
Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board’s  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board’s  Regulation  Y  (12 
CFR  225.14]  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  die 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than 
September  1, 1995. 

A.  Federal  Reserve  Bank  of 
Richmond  (Lloyd  W.  Bostian,  Jr.,  Senior 
Vice  President)  701  East  Byrd  Street, 
Richmond,  Virginia  23261: 

3.  Southern  Financial  Bancorp,  Inc., 
Warrenton,  Virginia;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Southern 
Financial  Bank  (successor  by  merger  to 
Southern  Financial  Federal  Savings 
Bank),  Warrenton,  Virginia. 

B.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

3.  Sable  Bancshares,  Inc.,  Chicago, 
IlUnois;  to  become  a  bank  holding 
company  by  acquiring  93.45  percent  of 
the  voting  shares  of  Commimity  Bank  of 
Lawndale,  Chicago,  Illinois. 

C.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 


3.  Old  National  Bancorp,  Evansville, 
Indiana;  to  acquire  100  percent  of  the 
voting  shares  of  City  National  Bancorp, 
Inc.,  Fulton,  Kentucky,  and  thereby 
indirectly  acquire  City  National  Bank, 
Fulton,  Kentucky. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  3, 1995. 

William  W.  Wiles, 

Secretary  of  the  Board. 

[FR  Doc.  95-19670  Filed  8-8-95;  8:45  am] 
BILUNG  CODE  8210-01-F 


Spencer  Bancorporation,  Inc.;  Notice 
of  Application  to  Engage  de  novo  in 
Permissible  Nonbanking  Activities 

The  company  listed  in  this  notice  has 
filed  an  application  under  §  225.23(a)(1) 
of  the  Board’s  Regulation  Y  (12  CFR 
225.23(a)(1))  for  the  Board’s  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consumniation  of  the 
proposal  can  “reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  imdue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  imsoimd 
banking  practices.”  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  smnmarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Boeud  of 
Governors  not  later  than  August  23, 
1995. 

A.  Federal  Reserve  Bank  of  Chicago 
Qames  A.  Bluemle,  Vice  President)  230 


South  LaSalle  Street,  Chicago,  Illinois 
60690: 

3.  Spencer  Bancorporation,  Inc., 
Spencer,  Wisconsin;  to  engage  de  novo, 
in  forming  a  community  development 
corporation  (CDC)  as  a  wholly  owned 
subsidiary;  and  the  CDC  would 
primarily  make  investments  th?'  ild 
benefit  low-  cmd  moderate-income 
persons  and/or  small  businesses  located 
in  a  low-  and  moderate-income  area  to 
stimulate  economic  development, 
pursuant  to  §  225.25(b)(6)  of  the  Board’s 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  3, 1995. 

William  W.  Wiles, 

Secretary  of  the  Board. 

[FR  Doc.  95-19671  Filed  8-8-95;  8:45  am] 
BILUNG  CODE  6210-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Administration  for  Children  and 
Families;  Statement  of  Organization, 
Functions  and  Delegates  of  Authority 

This  Notice  amends  Part  K  of  the 
Statement  of  Organization,  Functions, 
and  Delegations  of  Authority  of  the 
Department  of  Health  and  Human 
Service  (DHHS),  Administration  for 
Children  and  Families  (ACF)  as  follows; 
Chapter  K,  Administration  for  Children 
and  families  (56  FR  42332),  as  last 
amended,  August  27, 1991;  KA,  the 
Office  of  the  Assistant  Secretary  for 
Children  and  Families  (59  FR  13969),  as 
last  amended,  March  24, 1994;  Chapter 
KP,  the  Office  of  Program  Support  (56 
FR  42344),  as  last  amended,  August  27, 
1991;  Chapter  KJ,  the  Office  of 
Information  Systems  Management 
(OISM)/Child  Support  Information 
Systems  (CSIS)  (58  FR  40432),  as  last 
amended,  July  28, 1993;  KK,  the  Office 
of  Financial  Management  (OFM)  (59  FR 
23730)  as  last  amended  May  6, 1995; 

KL,  the  Ofiice  of  Management  (OM)  (58 
FR  40432),  as  last  amended  July  28, 
1993;  Chapter  KM,  the  Office  of  Policy 
and  Evaluation  (OPE)  (56  FR  42348),  as 
last  amended,  August  27, 1991;  Chapter 
KN,  the  Office  of  Public  Affairs  (OP A) 
(56  FR  42349),  as  last  amended,  August 
27, 1991.  This  reorganization  of  the  ACF 
staff  offices  will  achieve  several 
important  objectives  and  create  a  high 
performance  team  with  highly 
permeable  borders  across  organizational 
fines  to  focus  on  stewardship, 
partnership,  results  and  service  to  the 
customers  both  internally  emd 
externally. 
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These  Chapters  are  amended  as 
follows: 

I.  Delete  Chapter  K,  “The 
Administration  for  Children  and 
Families”  in  its  entirety  and  replace 
with  the  following: 

K.OO  Mission 
K.10  Organizations 
K.20  Fimctions 

K.OO  Mission.  The  Administration 
for  Children  and  Families  (ACF) 
provides  national  leadership  and 
direction  to  plan,  manage  and 
coordinate  the  nationwide 
administration  of  comprehensive  and 
supportive  programs  for  vulnerable 
children  and  families.  The 
Administration  oversees  and  finances  a 
hroad  range  of  programs  for  children 
and  families,  including  Native 
Americans,  persons  with  developmental 
disahilities,  refugees,  and  legalized 
aliens,  to  help  them  develop  and  grow 
toweird  a  more  independent,  self-reliant 
life.  These  programs,  carried  out  hy 
state,  county,  city,  and  tribal 
governments,  and  public  and  private 
local  agencies,  are  designed  to  promote 
stability,  economic  security, 
re^onsibility  and  self-sufficiency. 

The  Administration  coordinates 
development  and  implementation  of 
family-centered  strategies,  policies,  and 
linkages  among  its  programs,  and  with 
other  federal  and  state  programs  serving 
children  emd  families.  The 
Administration’s  programs  assist 
families  in  financial  crisis,  emphasizing 
short-term  financial  assistance,  and 
education,  training  and  employment  for 
the  long  term.  Its  programs  for  children 
and  youth  focus  on  those  children  and 
youth  with  special  problems,  including 
children  of  low-income  families,  abused 
and  neglected  children,  those  in 
institutions  or  requiring  adoption  or 
foster  family  services,  runaway  youth, 
children  with  disabilities,  migrant 
children,  and  Native  American  children. 
The  Administration  promotes  the 
development  of  comprehensive  and 
integrated  community  and  home-based 
modes  of  service  delivery  where 
possible. 

The  Administration  provides  national 
leadership  to  develop  and  coordinate 
public  and  private  programs  and  serves 
as  a  focal  point  for  states  in  the 
provision  of  financial  assistance  and 
intervention  programs  which  promote 
and  support  permanence  for  children 
and  family  stability.  The  Administration 
advises  the  Secretary  on  issues 
pertaining  to  children  and  families, 
including  Native  Americans,  people 
with  developmental  disabilities, 
refugees  emd  legalized  aliens. 

K.IO  Organization.  The 
Administration  for  Children  and 


Families  (ACF)  is  a  principal  operating 
division  of  the  Department  of  Health 
and  Hvunan  Services  (DHHS).  The 
Administration  is  headed  by  the 
Assistant  Secretary  for  Children  and 
Families,  who  reports  directly  to  the 
Secretary.  The  Assistant  Secretary  also 
serves  as  the  Director  of  Child  Support 
Enforcement.  In  addition  the  Assistant 
Secretary,  the  Administration  consists 
of  the  Deputy  Assistant  Secretary  for 
Program  Operations,  the  Deputy 
Assistant  Secretary  for  Policy  and 
External  Affairs,  and  Staff  and  Program 
Offices.  ACF  is  organized  as  follows: 

•  Office  of  the  Assistant  Secretary  for 
Children  and  Families  (KA) 

•  Administration  on  Children,  Youth 
and  Families  (KB) 

•  Administration  on  Developmental 
Disahilities  (KC) 

•  Regional  Office  for  Children  and 
Families  (KD  1-X) 

•  Administration  for  Native 
Americans  (KE) 

•  Office  of  Child  Support 
Enforcement  (KF) — (which  will  remain 
as  a  separate  organizational  imit) 

•  Office  of  Coimmmity  Services  (KG) 

•  Office  of  Family  Assistance  (KH) 

•  Office  of  Regional  Operations  and 
State  ^sterns  (KJ) 

•  Office  of  Staff  Development  and 
Employee  Relations  (KL) 

•  Office  of  Planning,  Research  and 
Evaluation  (KM) 

•  Office  of  Public  Affairs  (KN) 

•  Office  of  Program  Support  (KP) 

•  Office  of  Remgee  Resettlement  (KR) 

•  Office  of  Hmnan  Resources  and 
Equal  Employment  Opportimity/Civil 
Rights  (KS) 

•  Office  of  Legislative  Affairs  and 
Budget  (KT) 

K.30  Functions.  The  Administration 
develops,  recommends  and  issues 
policies,  procedmes  and  interpretations 
to  provide  direction  to  the  programs  it 
administers.  It  directs  reviews,  provides 
consultation  and  conducts  negotiations 
to  achieve  adherence  to  federal  law  and 
regulations  for  administration  of  its 
programs.  It  designs  and  administers 
systems  and  directs  reviews  of  the 
programs  to  ensure  cost-effectiveness, 
efficiency,  quality,  and  financial 
integrity.  The  Administration  provides 
technical  assistance,  conducts  research 
and  evaluation,  and  promotes 
information  sharing  for  its  programs.  It 
also  provides  departmental  leadership 
and  guidance  in  the  development  and 
implementation  of  policies  and 
standards  applicable  to  state  data 
systems  development,  information 
systems  sharing,  financial  integrity,  and 
quality  assurance  activities.  The 
fimctions  of  the  organizational  elements 
of  ACF  are  described  in  detail  in 
successful  chapters. 


II.  Delete  Chapter  KA,  “The  Office  of 
the  Assistant  Secretary  for  Children  and 
Families”  in  its  entirety  emd  replace  as 
follows: 

KA.OO  Mission 
KA.IO  Organization 
KA.20  Functions 

KA.OO  Mission.  The  Office  of  the 
Assistant  Secretary  for  Children  and 
Families  provides  executive  direction, 
leadership,  and  guidance  for  all  ACF 
programs.  The  Office  provides  national 
leadership  to  develop  and  coordinate 
public  and  private  initiatives  for 
carrying  out  programs  which  promote 
permanency  placement  planning,  family 
stability  and  self-sufficiency.  The  Office 
advises  the  Secretary  on  issues  affecting 
America’s,  children  and  families, 
including  Native  Americans,  persons 
with  developmental  disabilities, 
refugees  and  legalized  aliens. 

KA.IO  Organization.  The  Office  of 
the  Assistant  Secretary  for  Children  and 
Families  is  headed  hy  the  Assistant 
Secretary  who  reports  directly  to  the 
Secretary  and  consists  of: 

•  The  Office  of  the  Assistant 
Secretary  (KA) 

•  Executive  Secretariat  Office  (KAB) 

•  President’s  Committee  on  Mental 
Retardation  Staff  (KAD) 

•  U.S.  Advisory  Board  on  Child 
Abuse  emd  Neglect  Staff  (KAE) 

•  U.S.  Commission  on  Child  emd 
Family  Welfare  Staff  (KAF) 

KA.20  Functions.  A.  The  Office  of 
the  Assistant  Secretary  is  responsible  to 
the  Secretary  for  carrying  out  AFC’s 
mission  and  provides  executive 
supervision  to  the  major  components  of 
ACF. 

These  responsibilities  include 
providing  executive  leadership  and 
direction  to  plan  and  coordinate  ACF 
program  activities  to  assure  their 
effectiveness,  approving  instructions, 
policies,  publications,  and  grant  awards 
issued  by  ACF,  and  representing  ACF  in 
relationships  with  governmental  and 
non-govemmental  organizations.  The 
Assistant  Secretary  for  Children  and 
Families  also  serves  as  the  Director  of 
the  Office  of  Child  Support 
Enforcement,  and  signs  official  Child 
Support  Enforcement  documents  as  the 
Assistant  Secretary  for  Children  and 
Families. 

The  Deputy  Assistant  Secretary  for 
Program  Operations  serves  as  principal 
advisor  and  counsel  to  the  Assistant 
Secretary  for  Children  and  Families  on 
all  aspects  of  strategic  and  operation 
management  issues.  The  Deputy 
Assistant  Secretary  for  Program 
Operations  serves  as  ACF  liaison  to  the 
General  Counsel  and,  as  appropriate, 
initiates  action  in  securing  resolution  of 
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legal  matters  relating  to  management  of 
the  agency,  and  represents  the  Assistant 
Secretary  on  all  acbninistrative  litigation 
matters.  The  Deputy  Assistant  Secretary 
provides  day-to-day  executive 
leadership  and  direction  for  the  Office 
of  Hiunan  Resources  and  Equal 
Employment  Opportunity/Civil  Rights, 
Office  of  Staff  Development  and 
Employee  Relations  and  the  Executive 
Secretariat  Office.  The  Deputy  Assistant 
Secretary  for  Program  Operations 
represents  the  Assistant  Secretary  in 
HHS  and  with  other  Federal  agencies 
and  task  forces  in  defining  objectives 
and  priorities,  and  in  coordinating 
activities  associated  with  reinvention 
and  continuous  improvement 
initiatives. 

The  Deputy  Assistant  Secretary  for 
Policy  and  External  Affairs  serves  as  the 
principal  advisor  and  counsel  to  the 
Assistant  Secretary  for  Children  and 
Families  on  all  aspects  of  legislation, 
policy,  strategic  plaiming,  performance 
measures  and  demonstration  testing, 
research,  evaluation,  intergovernmental 
affairs,  budget  formulation  emd  media. 
The  Deputy  Assistant  Secretary  for 
Policy  and  External  Affairs  develops 
broad  policy  strategies  and  concepts 
pertaining  to  on-going  and  emticipated 
program  issues  and  recommends 
legislation  relevant  to  ACF  programs. 
The  Deputy  Assistant  Secretary  for 
Policy  and  External  Affairs  formulates 
and  presents  ACF’s  program  budgets; 
represents  the  Assistant  Secretary  for 
Cffildren  and  Families  in  budget 
negotiations  with  the  Department  and 
the  Office  of  Mtmagement  and  Budget 
(OMB);  and  assists  in  planning  for  and 
presenting  the  budget  before  the  OMB 
and  Congress.  The  Deputy  Assistant 
Secretary  for  Policy  and  External  Affairs 
represents  the  Assistant  Secretary  for 
Cffildren  and  Families  on 
intergovernmental  matters,  media 
affairs,  and  in  contacts  and  negotiations 
with  Congressional  members  and  staff 
and  executives  of  agencies  and 
organizations.  The  Deputy  Assistant 
Secretary  for  Policy  and  External  Affairs 
provides  executive  leadership  and 
direction  to  the  Office  of  Legislative 
Affairs  and  Budget,  the  Office  of 
Planning,  Research  and  Evaluation  and 
the  Office  of  Public  Affairs.  The  Deputy 
Assistant  Secretary  for  Pohcy  and 
External  Affairs  also  provides  oversight 
for  agency  conunissions  and  advisory 
committees,  including  the  U.S. 

Advisory  Board  on  Child  Abuse  £md 
Neglect,  the  U.S.  Commission  on  Child 
and  Family  Welfare  eind  the  President’s 
Committee  on  Mental  Retardation. 

B.  The  Executive  Secretariat  Office 
ensures  that  issues  requiring  the 
attention  of  the  Assistant  Secretary, 


Deputy  Assistant  Secretaries  and/or 
executive  staff  are  addressed  on  a  timely 
and  coordinated  basis;  facilitates 
decisions  on  matters  requiring 
immediate  action  including  \^te 
House,  congressional  and  secretarial 
assignments.  It  serves  as  the  ACF  liaison 
with  the  HHS  Executive  Secretariat.  It 
receives,  assesses  and  controls  incoming 
correspondence  and  assignments  to  the 
appropriate  ACF  component(s)  for 
response  and  action;  provides  assistance 
and  advice  to  ACF  staff  on  the 
development  of  responses  to 
correspondence  and  on  the  controlled 
correspondence  system;  coordinates 
and/or  prepares  congressional 
correspondence;  and  tracks 
development  of  periodic  reports  and 
facilitates  departmental  clearance.  The 
Director  of  the  Executive  Secretariat 
Office  serves  as  the  Freedom  of 
Information  Act  Officer  for  ACF  and 
coordinates  hot  line  calls  received  by 
the  Office  of  Inspector  General  and  ffie 
General  Accormting  Office  on  ACF 
operations  and  personnel. 

C.  The  President’s  Committee  on 
Mental  Retardation  Staff  (PCMR) 
provides  general  staff  support  for  a 
Presidential-level  advisory  body,  the 
President’s  Committee  on  Mental 
Retardation.  It  coordinates  all  meetings 
and  congressional  hearing 
arrangements;  provides  such  advice  and 
assistance  in  the  areas  of  mental 
retardation  £is  the  President  or  Secretary 
may  request;  prepares  and  issues  em 
annual  report  to  the  President 
concerning  mental  reteirdation  and  such 
additional  reports  or  recommendations 
as  the  President  may  require  or  as  PCMR 
may  deem  appropriate;  and  evaluates 
the  national  effort  to  prevent  and 
ameliorate  mental  retardation.  It  works 
with  other  federal,  state,  and  local 
governments  and  private  sector 
organizations  to  achieve  Presidential 
goals  in  mental  retardation;  develops 
and  disseminates  information  to 
increase  public  awareness  of  mental 
retardation,  to  reduce  its  incidence,  and 
to  alleviate  its  effects.  The  Staff  that 
supports  the  Committee  reports  to  the 
Deputy  Assistant  Secretary  for  Policy 
and  Ejrtemal  Affairs. 

D.  The  National  Advisory  Board  on 
Child  Abuse  and  Neglect  Staff  Provides 
support  and  information  pertaining  to 
studies,  research,  or  analyses  of  various 
matters  affecting  child  abuse  and 
neglect  for  the  Board  to  use  in  its 
deliberations  and  recommendations. 

The  Staff  assists  the  Board  in  preparing 
and  submitting  to  the  Secretary  and 
appropriate  Committees  of  Congress  an 
annual  report  with  recommendations  on 
ways  in  which  the  purposes  of  the  Child 
Abuse  Prevention  and  Treatment  Act 


can  effectively  be  achieved.  The  Staff 
makes  arrangements  for  all  meetings 
and  hearings  of  the  Board.  The  staff 
reports  to  the  Deputy  Assistant 
Secretary  for  Policy  and  External 
Affairs. 

E.  The  U.S.  Commission  on  Child 
And  Family  Welfare  Staff  provides 
support  pertaining  to  studies,  research 
and  analyses  of  various  matters  affecting 
families  and  children.  The 
Commission’s  initial  focus  is  on  custody 
and  visitation  with  an  interest  in 
keeping  both  parents  involved  in  the 
emotional  and  financial  support  of  their 
children.  The  staff  assists  the 
Commission  by  scheduling  public 
hearings  and  forming  panels  of  experts 
in  family  law,  child  welfare,  child 
support  and  parents’  and  children’s 
advocacy  groups.  'The  Stadf  assists  the 
Commission  in  preparing  an  interim 
and  final  report  to  ffie  Congress.  The 
staff  that  supports  the  Commission 
reports  to  the  Deputy  Assistant 
Secretary  for  Policy  and  External 
Affairs. 

ni.  Retitle  Chapter  KJ.  “’The  Office  of 
Information  Systems  Management/Child 
Support  Information  Systems”  as  the 
“Office  of  Regional  Operations  and 
Systems,”  and  replace  with  the 
following: 

KJ.OO  Mission 
KJ.IO  Organization 
KJ.20  Functions 

KJ.OO  Mission.  The  Office  of 
Regional  Operations  and  State  Systems 
(OROSS)  recommends  to  and  advises 
the  Assistant  Secretary  on  all  strategic 
and  operational  activities  related  to 
implementation  of  the  agency’s 
programs  at  the  regional  level.  It 
oversees  the  performance  and  operation 
of  all  Regional  Offices,  emd  coordinates 
with  program  offices  on  strategies  and 
implementation  of  program  initiatives. 

It  serves  as  the  focal  point  for  State 
automated  systems  funded  vwth  Federal 
financial  participation  for  the 
Department.  It  coordinates  ACF’s 
development  and  implementation  of 
strategies  and  policies  related  to 
payment  integrity,  electronic  benefits 
transfer,  welfare  systems  integration, 
and  related  initiatives  and  programs.  It 
directs  state  systems  activities  on 
partnership,  collaborative  efforts,  and 
technical  assistance  activities. 

KJ.IO  Organization.  The  Office  of 
Regional  Operations  and  State  Systems 
is  headed  by  a  Director  who  reports  to 
the  Assistant  Secretary  for  Children  and 
Families.  The  Office  is  organized  as 
follows: 

•  Office  of  the  Director  (KJA) 

•  R^onal  Operations  Staff  (KJB) 

•  Office  of  State  Systems/Child 
Support  Information  Systems  (KJC) 
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KJ.20  Functions.  A.  Office  of  the 
Director  provides  executive  leadership 
for  administering  the  agency’s  programs 
and  initiatives  at  the  regional  level.  The 
Director  provides  direction  to  the 
Regional  Operations  Staff  and  the  Office 
of  State  Systems.  The  Director  also 
serves  as  the  Associate  Deputy  Director 
of  Child  Support  Enforcement  Systems 
and  reports  directly  to  the  Director, 

Child  Support  Enforcement,  on  matters 
related  to  child  support  information 
systems.  The  Director  is  the  principal 
advisor  to  the  Assistant  Secretary  for 
Children  and  Families  on  region-related 
and  State  systems  matters. 

The  Director  supervises  and  supports 
the  Regional  Administrators  in 
administering  Regional  Office  activities 
and  establisldng  and  implementing 
cross-cutting  program  initiatives.  The 
Director  establishes  coordinative 
arrangements  with  program  and  staff 
office  directors  to  assure  that  the 
Regional  Administrators  can  oversee 
operations,  fulfill  program 
responsibilities,  and  have  access  to 
needed  information.  The  Director 
advises  the  Assistant  Secretary  of 
problems  that  could  prevent  the 
Regional  Offices  firom  carrying  out  the 
mission  of  ACF  and  the  Department. 

The  Director  represents  tne  Assistant 
Secretary  in  HHS  and  with  other 
Federal  agencies  and  task  forces  on 
Region-related  and  State  systems 
activities. 

In  conjimction  with  Program  and 
Regional  Offices,  the  Director  provides 
the  leadership  of  ACF’s  partnership  and 
monitoring  activities.  The  Director  is 
jointly  responsible  with  the  Office  of 
Planning,  Research  and  Evaluation  for 
implementing  performance  measures  for 
ACF’s  goals  and  objectives. 

Within  the  Office  of  the  Director, 
administrative  staff  assist  the  Director  in 
managing  the  administrative,  personnel, 
and  s^aries  and  expenses  activities  for 
the  Office  of  Regional  Operations  and 
State  Systems. 

B.  The  Regional  Operations  Staff 
develops  and  manages  processes  for 
liaison  between  ACF  Regional  Offices 
and  the  Assistant  Secretary  and  program 
and  staff  offices  in  headquarters.  The 
Staff  supports  Regional  Offices  by 
implementing  and  overseeing  systems 
and  procedures  for  communicating  with 
and  managing  the  workload  emanating 
from  the  varied  and  diverse  ACF 
Program  Offices.  The  Staff  monitors  and 
evaluates  Regional  Office  operations 
and  makes  plans  fpr  the  utilization  of 
regional  resources  to  accomplish 
approved  objectives.  The  Staff  works 
with  program  offices  to  develop 
strategies  for  delivery  of  services  to 
States  and  grantees. 


C.  The  Office  of  State  Systems/Child 
Support  Information  Systems  oversees 
the  Department’s  responsibilities  for 
Federal  financial  participation  in  the 
funding^f  State  automated  systems  for 
ACF  programs.  It  coordinates  ACF’s 
development  and  implementation  of 
strategies  and  policies  related  to 
payment  integrity,  electronic  benefits 
transfer,  welfare  systems  integration, 
and  related  initiatives  and  programs.  It 
directs  State  systems  activities  on 
partnership,  collaborative  efforts,  and 
technical  assistance  activities.  It  is 
headed  by  a  Director  who  reports  to  the 
Director,  Office  of  Regional  Operations 
and  State  Systems.  The  Office  consists 
of: 

•  Ofiice  of  the  Director  (KJCl) 

•  State  Systems  Policy  Staff  (KJC2) 

•  Division  of  State  Systems 
Approvals(KJC3) 

•  Division  of  Child  Support 
Information  Systems  (KJC4) 

1.  The  Office  of  the  Director  provides 
leadership  for  provision  of  technical 
assistance  to  States  on  information 
systems  projects;  and  advances  the  use 
of  computer  technology  in  the 
administration  of  welfare  and  social 
services  programs  by  States. 

2.  The  State  Systems  Policy  Staff  is 
responsible  for  developing  departmental 
policies  and  procedures  under  which 
States  obtain  Federal  financial 
participation  in  the  cost  of  automated 
systems  development  to  support 
programs  funded  imder  the  Social 
Security  Act.  It  serves  as  the 
departmental  focal  point  for  the 
development  and  implementation  of 
strategies  and  policies  related  to 
payment  integrity,  welfare  systems 
integration  and  related  initiatives  and 
programs;  and  provides  leadership  and 
guidance  to  interagency  work  groups  in 
these  areas  for  the  Department. 

3.  The  Division  of  State  Systems 
Approvals  reviews,  analyzes,  and 
approves/disapproves  State  requests  for 
Federal  financial  participation  for 
automated  systems  development 
activities  which  support  the  AFDC, 
JOBS,  Child  Care,  Head  Start,  Child 
Welfare,  Foster  Care,  Social  Services, 
and  Refugee  Resettlement  programs.  It 
provides  assistance  to  States  in 
developing  or  modifying  automation 
plans  to  conform  to  Federal 
requirements.  It  monitors  approved 
State  systems  development  activities; 
conducts  periodic  reviews  to  assure 
State  compliance  with  regulatory 
requirements  applicable  to  automated 
systems  supported  by  Federal  financial 
participation.  It  provides  guidance  to 
States  on  functional  requirements  for 
these  automated  information  systems.  It 
promotes  interstate  transfer  of  existing 


automated  systems  and  provides 
assistance  and  guidance  to  improve 
ACF’s  programs  through  the  use  of 
automated  systems. 

4.  The  Division  of  Child  Support 
Information  Systems  is  a  separate 
organizational  imit  which  reports  to  the 
Associate  Deputy  Director  for  Child 
Support  Enforcement,  who  reports  to 
the  Director  of  Child  Support 
Enforcement.  The  Division  reviews, 
analyzes,  and  approves/disapproves 
State  requests  for  Federal  financied 
participation  for  automated  systems 
development  activities  which  support 
the  Child  Support  program.  It  provides 
assistance  to  States  in  developing  or 
modifying  automation  plans  to  conform 
to  Federal  requirements.  It  monitors 
approved  State  systems  development 
activities;  conducts  periodic  reviews  to 
assure  State  compliance  with  regulatory 
requirements  applicable  to  automated 
systems  supported  by  Federal  financial 
participation.  It  provides  guidance  to 
States  on  functional  requirements  for 
these  automated  information  systems.  It 
promotes  interstate  transfer  of  existing 
automated  systems  and  provides 
assistance  and  guidance  to  improve 
ACF’s  programs  through  the  use  of 
automated  systems. 

V.  Delete  Chapter  KL.  “’The  Office  of 
Management,”  retitle  it  as  the  “Office  of 
Staff  Development  and  Employee 
Relations”  and  replace  with  the 
following: 

The  Office  of  Staff  Development  and 
Employee  Relations 
KL.OO  Mission 
KL.IO  Organization 
KL.20  Fimctions 

KL.OO  Mission.  The  Office  of  Staff 
Development  and  Employee  Relations 
(OSDER)  serves  as  principal  advisor  to 
the  Assistant  Secretary  and  provides 
consultation,  pohcy  development, 
technical  assistance  and  related  services 
to  all  ACF  components  in  the  areas  of 
training,  staff  development, 
organizational  analysis,  labor  relations 
and  employee  relations. 

KL.IO  Organization.  The  Office  of 
Staff  Development  and  Employee 
Relations  is  headed  by  a  Director  who 
reports  to  the  Deputy  Assistant 
Secretary  for  Program  Operations. 

KL.20  Functions.  The  Office  of  Staff 
Development  and  Employee  Relations 
provides  leadership  in  directing  euid 
managing  agency-wide  staff 
development  and  training  activities  for 
ACF.  The  Office  is  responsible  for  the 
functional  management  of  training  and 
development  in  the  agency,  including 
pohcy  development,  guidance,  and 
technical  assistance  and  evaluation  of 
all  aspects  of  career,  employee. 
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supervisory,  management,  executive 
and  organization  development.  Provides 
leadership  in  implementing  the 
recommendations  of  the  Staff 
Development  and  Training  Team,  hy 
creating,  managing/overseeing  and 
monitoring  an  ACF  training  resomrce 
center  and  institutionalizing  long-term 
developmental  training  for  ACF 
employees. 

The  Office  serves  as  the  principal 
source  of  advice  through  the  Deputy 
Assistant  Secretary  for  Program 
Operations  to  the  Assistant  Secretary  on 
organizational  design  by  collaborating 
with  staff  to  develop  high-leverage, 
tailored  solutions  to  achieve  measmable 
outcomes  and  to  transform  the  agency  to 
a  quality  organization  that  supports 
A^’s  vision,  values  and  goals.  The 
Office  advises  the  Assistant  Secretary  on 
all  aspects  of  ACF  organizational 
analysis  including:  Planning  for  new 
organizational  elements;  and  planning, 
organizing  and  performing  studies, 
analysis  and  evaluations  related  to 
structural,  functional  and  organizational 
issues,  problems  and  policies  to  ensiue 
organizational  effectiveness.  Conducts 
the  review  process  for  ACF 
reorganization  proposals.  Acts  as  liaison 
with  the  Assistant  Secretary  for 
Management  and  Budget  to  coordinate 
organizational  proposals  requiring 
Secretarial  approval;  prepares 
functional  statements  and  official 
organizational  charts.  Administers 
ACF’s  system  for  review,  approval,  and 
documentation  of  delegations  of 
authority  and  maintains  the  guidelines 
related  to  the  delegations  of  authority. 

Provides  management  advisory 
service  on  all  labor  management 
relations  issues,  including  coordination 
and  liaison  vdth  the  Department.  Plans 
and  coordinates  ACF-wide  employee 
relations  and  labor  relations  activities 
including  the  appUcation  and 
interpretation  of  the  Federal  Labor- 
Management  Relations  Program, 
collective  bargaining  agreements  and 
regulations.  Pursues  hiunan  relations 
innovations  such  as  alternative  dispute 
resolutions  and  serves  as  the  focal  point 
on  all  issues  pertaining  to  the  Labor- 
Management  Partnership  Coimcil. 

VI.  Delete  Chapter  KM.  “The  Office  of 
Policy  and  Evaluation”  in  its  entirety, 
retitle  it  as  the  “Office  of  Planning, 
Research  and  Evaluation,”  and  replace 
it  with  the  following: 

KM.OO  Mission 
KM.  10  Organization 
KM.  20  Fimctions 

KM.OO  Mission.  The  Office  of 
Planning,  Research  and  Evaluation 
(OPRE)  is  the  principal  advisor  to  the 
Deputy  Assistant  Seo-etary  for  Policy 


and  External  Affairs  and  the  Assistant 
Secretary  for  Children  and  Families  on 
improving  the  effectiveness  and 
efficiency  of  programs  designed  to  make 
measurable  improvements  in  the 
economic  and  social  well-being  of 
children  and  families. 

The  Office  provides  guidance, 
analysis,  technical  assistance,  and 
oversight  to  ACF  programs  and  across 
programs  in  the  agency  on:  Strategic 
planning  aimed  at  measurable  results; 
performance  measurement;  research  and 
evaluation  methodologies; 
demonstration  testing  and  model 
development;  statistical,  policy  and 
program  analysis;  synthesis  and 
dissemination  of  research  and 
demonstration  findings;  and  application 
of  emerging  technologies  to  improve  the 
effectiveness  of  programs  and  service 
deliveiy. 

The  Office  oversees  and  manages  the 
section  1110  and  section  1115  social 
service  research  programs,  including: 
Priority  setting  and  analysis;  processing 
waivers  for  welfare  reform 
demonstrations;  managing  and 
coordinating  major  cross-cutting, 
leading-edge  studies  and  spe(4^ 
initiatives;  collaborating  with  states, 
communities,  foundations,  professional 
organizations  and  others  to  promote  the 
development  of  children,  family  focused 
services,  parental  responsibility, 
employment,  and  economic 
independence;  and  providing 
coordination  and  leadership  in 
implementing  the  Government 
Performance  and  Results  Act  (GPRA). 

KM.IO  Organization.  The  Office  of 
Planning,  Research  and  Evaluation  is 
headed  by  a  Director  who  reports  to  the 
Deputy  Assistant  Secretary  for  PoUcy 
and  External  Affairs.  The  Office  is 
organized  as  follows: 

•  Office  of  the  Director  (KMA) 

•  Division  of  Economic  Independence 
(KBM) 

•  Division  of  Child  and  Family 
Development  (KMC) 

KM.  20  Functions  A.  The  Office  of 
the  Director  provides  direction  and 
executive  leadership  to  OPRE  in 
administering  its  responsibilities.  It 
services  as  principal  advisor  to  the 
Deputy  Assistant  Secretary  for  Policy 
and  E:^emal  Affairs  and  the  Assistant 
Secretary  for  Children  and  Families  on 
all  matters  pertaining  to:  Improving  the 
effectiveness  and  efficiency  of  ACF 
programs;  strategic  planning; 
performance  measurement;  program  and 
policy  evaluation;  research  and 
demonstrations;  state  and  local 
innovations  and  progress;  and  public/ 
private  partnership  initiatives  of 
concern  to  the  Assistant  Secretary  for 
Children  and  Families.  It  represents  the 


Deputy  Assistant  Secretary  for  Policy 
and  External  Affairs  and  the  Assistant 
Secretary  for  Children  and  Families  at 
various  planning,  research,  and 
evaluation  forums  and  carries  out 
special  Departmental  and 
Administration  initiatives. 

B.  The  Division  of  Economic 
Independence,  in  cooperation  with  ACF 
income  support  programs  and  others, 
works  with  Federal  counterparts,  states, 
community  agencies,  emd  the  private 
sector  to  understand  and  overcome 
harriers  to  economic  independence; 
promote  parental  responsibility;  and 
assist  in  improving  the  effectiveness  of 
programs  that  further  economic 
independence. 

The  Division  provides  guidance, 
analysis,  technical  assistance  and 
oversight  in  ACF  on:  Strategic  planning 
and  performance  measurement  for 
economic  independence;  statistical, 
policy  and  program  analysis;  surveys, 
research,  and  evaluation  methodologies; 
demonstration  testing  and  model 
development;  synthesis  and 
dissemination  of  research  and 
demonstration  findings;  and  apphcation 
of  emerging  technologies  to  programs 
which  promote  employment,  parental 
responsibility,  and  economic 
independence. 

The  Division  analyzes,  processes  and 
coordinates  Federal  review  and 
decision-making  for  all  section  1115 
state  welfare  reform  waiver 
demonstration  requests;  develops 
policy-relevant  priorities;  conducts, 
manages  and  coordinates  major  cross¬ 
program,  leading-edge  research, 
demonstrations,  and  evaluation  studies; 
manages  and  conducts  statistical,  policy 
and  program  analyses  on  trends  in 
employment,  child  support  payments, 
and  other  income  supports;  and  works 
in  partnership  with  states,  communities, 
and  the  private  sector  to  promote 
employment,  parental  responsibility, 
and  family  economic  independence. 

C.  The  Division  of  Chila  and  Feunily 
Development,  in  cooperation  with  ACF 
programs  emd  others,  works  with 
Federal  counterparts,  states,  commimity 
agencies,  and  the  private  sector  to: 
Improve  the  effectiveness  and  efficiency 
of  programs;  assvire  the  protection  of 
children  emd  other  vulnerable 
populations;  strengthen  and  promote 
family  stability;  and  foster  sound  growth 
and  development  of  children  and  their 
families. 

The  Division  provides  guidance, 
analysis,  technical  assistance  and 
oversight  in  ACF  on:  Strategic  planning 
and  performance  measurement  for  child 
and  family  development;  statistical, 
poUcy  and  program  analysis;  surveys, 
research  and  evaluation  methodologies; 
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demonstration  testing  and  model 
development;  synthesis  and 
dissemination  of  research  and 
demonstration  findings;  emd  application 
of  emerging  technologies  to  improve  the 
effectiveness  of  programs  and  service 
delivery. 

The  Division  manages  the  section 
1110  social  service  research  budget; 
develops  policy-relevant  priorities; 
conducts,  manages  and  coordinates 
statistical  analyses  on  social  trends  and 
progress  on  major  cross-program, 
leading-edge  research,  demonstration, 
and  evaluation  studies;  manages  and 
conducts  statistical,  policy  and  program 
analyses  on  social  trends  and  behaviors 
which  impact  child  and  family  well¬ 
being;  and  works  in  partnership  with 
states,  local  communities,  and  the 
private  sector  to  promote  the  well-being 
of  children  and  families. 

Vn.  Amend  “Chapter  KN,  Office  of 
Public  Affairs,”  as  follows: 

A.  Under  paragraph  “KN.OO  Mission.” 
delete  in  its  entirety  and  replace  with 
the  following: 

Mission.  The  Office  of  Public  Affairs 
(OPA)  develops,  directs  and  coordinates 
public  affairs  and  communication 
services  for  ACF.  In  concert  with  the 
Deputy  Assistant  Secretary  for  Policy 
and  External  Affairs,  it  provides 
leadership,  direction  and  oversight  in 
promoting  ACF’s  public  affairs  policies, 
programs  and  initiatives.  The  Office  of 
Public  Affairs  also  provides  printing 
and  distribution  services  for  ACF. 

B.  Under  “KN.20  Functions, 
paragraph  C,  Division  of  Publication 
Services,”  delete  in  its  entirety  and 
replace  with  the  following: 

Division  of  Publication  Services  in  its 
entirety  and  replace  with  the  following: 
Division  of  Publications  Services  directs 
the  audio-visual,  publication  and 
printing  management  systems  for  ACF. 

It  manages  preparation  and  clearance  of 
all  ACF  audio-visual  product, 
publications,  and  graphic  designs, 
including  planning,  budget  oversight 
and  technical  support.  It  provides 
centralized  graphics  design  services  to 
ACF.  It  reviews  requests  for  proposals 
for  contracts  and  grants  which  involve 
publications,  audio-visual  materials 
and/or  public  information  and 
education  activity. 

The  Division  also  provides  technical 
leadership  and  services  in  pubfic 
information,  printing,  and  mail 
distribution.  Recommends  approaches 
for  meeting  internal  and  external 
commimications  needs  of  the  ACF.  Acts 
as  focal  point  for  clearance  of  all 
publications  and  audio-visual  projects 
whether  produced  in-house  or  by 
contract  or  grant. 


VIII.  Delete  Chapter  KP.  “The  Office 
of  Program  Support”  in  its  entirety  and 
replace  with  the  following: 

KP.OO  Mission 
KP.lp  Organization 
KP.26  Functions 
KP.OO  Afissjon.  The  Office  of 
Program  Support  (OPS)  advises  the 
Assistant  Secretary  for  Children  and 
Families  on  information  resource, 
financial,  grants,  procxuement  and 
materiel  resource  management 
activities,  both  internal  and  external  to 
ACF.  The  Office  develops,  administers 
and  coordinates  financial,  operational 
and  budgetary  policies,  processes,  and 
controls  necessary  to  administer  ACF 
programs  and  financial  resovuces; 
directs  discretionary  and  mandatory 
grant  activities;  oversees  the  utilization 
of  information  resoiuces  throughout 
ACF;  directs  ACF’s  information  systems, 
computer  centers  and  communications 
network  activities;  oversees 
telecommvmications  management;  and, 
administers  and  coordinates  ACF’s 
internal  control  activities. 

KP.IO  Organization.  The  Office  of 
Program  Support  (OPS)  is  headed  by  a 
Director  who  reports  directly  to  the 
Assistant  Secretary  for  Children  and 
Families.  The  Office  is  organized  as 
follows: 

•  Office  of  the  Director  (KPA) 

•  Office  of  Information  Services 
(KPB) 

•  Office  of  Financial  Services  (KPC) 

•  Office  of  Management  Services 
(KPD) 

•  Office  of  Customer  Service  and 
Administration  (KPE) 

KP.20  Functions.  A.  Office  of  the 
Director  directs  and  coordinates  all 
activities  of  the  Office  of  Program 
Support.  The  Director  serves  as  ACF’s: 
Chief  Financial  Officer  (CFO);  ACF’s 
Chief  Grants  Management  Officer; 
Federal  Managers’  Financial  Integrity 
Act  (FMFIA)  Management  Control 
Officer;  Principal  Information  Resource 
Management  Official;  and.  Reports 
Clearance  Officer.  The  Director  serves  as 
the  AFC  liaison  with  the  Assistant 
Secretary  for  Management  and  Budget, 
the  General  Accounting  Office,  the 
Office  of  the  Inspector  General,  and  the 
Office  of  Management  and  Budget  for 
areas  under  OPS’  purview.  The  Office  of 
Program  Support  (OPS)  advises  the 
Assistant  Secretary  for  Children  and 
Families  on  information  resource, 
financial,  grants,  procurement  and 
materiel  resource  management 
activities,  both  internal  and  external  to 
ACF,  The  Office  develops,  administers 
and  coordinates  financial,  operational 
and  budgetary  policies,  processes,  and 
controls  necessary  to  administer  ACF 


programs  and  financial  resources; 
directs  discretionary  and  mandatory 
grant  activities;  oversees  the  utilization 
of  information  resomces  throughout 
ACF;  directs  ACF’s  information  systems, 
computer  centers  and  commimications 
network  activities;  oversees 
telecommunications  management;  and, 
administers  and  coordinates  ACF’s 
internal  control  activities. 

B.  Office  of  Information  Services  (OIS) 
provides  centralized  information 
technology  policy,  procedures, 
standards  and  guidelines;  develops 
long-range  information  resource 
management  (IRM)  plans;  develops  IRM 
pohcy,  procurement  plans  and  budget 
for  OIS,  develops  and  implements 
procurement  strategies  for  ADP  support 
services;  reviews  and  analyzes  all  ADP 
acquisition  documentation  for 
compliance  with  applicable  laws  and 
regulations  as  well  as  for  procurement 
strategy;  coordinates  technical 
assistance  provided  to  program  offices 
on  ADP  support  services  procurement; 
represents  ACF  on  the  Department’s 
IRM  Advisory  Council;  provides  liaison 
and  manages  major  interdepartmental 
IRM  initiatives;  conducts  major 
information  system  reviews  of  ADP 
systems  as  required  by  the  Department; 
directs  and  coordinates  ACF’s  systems 
security  and  privacy  responsibilities; 
maintains  an  ACF- wide  program  data 
inventory;  coordinates  mandated  OMB 
approvals  required  under  the  Paperwork 
Reduction  Act;  and  plans,  directs  and 
maintains  ACF  electronic  records 
memagement  system. 

OIS  manages  the  National  Computer 
Center  facility  which  provides  services 
to  ACF  components  emd  authorized 
state  and  country  computer  users  for 
programs  administered  by  ACF;  plans, 
manages,  maintains  and  operates  ACF’s 
local  area  networks  (LANs),  national 
wide-area  network  (WAN)  and  personal 
computers;  provides  for  equipment  and 
software  acquisition,  maintenance  and 
user  support  for  end-user  computing; 
manages  and  maintains  a  Help  Desk  for 
ACF  users  smd  provides  information 
technology  emd  software  training  in 
coordination  with  ACF  components, 
develops  plans  and  places  orders  for 
data  communications  services;  provides 
liaison  with  HHS,  GSA  and  private 
firms  on  data  telecommunications 
matters;  and,  provides  assistance  to  ACF 
components  to  identify  needs  for  and 
use  of  data  telecommunications 
equipment  and  systems. 

OIS  designs,  develops,  implements 
%id  maintains  application  systems  to 
support  ACF  administrative,  budget  and 
program  systems;  provides  technical 
assistance  to  ACF  program  offices 
procuring  system  support  services; 
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provides  technical  assistance  on 
automated  systems  to  state  and  local 
agencies  who  are  users  of  ACF’s 
Computer  Center;  and  develops  software 
poUcy,  procedures,  standards  and 
guidehnes. 

C.  Office  of  Financial  Services  (OFS) 
supports  the  Director,  OPS  in  fulfilling 
ACF’s  Chief  Financial  Officer, 
Management  Control  Officer,  and  Chief 
Grants  Officer  responsibilities  including 
preparation  of  the  CFO  5  Year  Plan; 
performs  audit  oversight  and  liaison 
activities,  including  preparing  reports  to 
Congress,  Office  of  the  General  Coiuisel 
and  the  Office  of  the  Inspector  General. 
OFS  writes/interprets  financial  policy 
and  researches  appropriation  law  issues; 
oversees  and  coordinates  ACF’s  FMFIA 
activities;  performs  debt  management 
functions  and,  develops  and  administers 
quality  assurance,  training  and 
certification  programs  for  grants 
management;  and  responsible  for  the 
annual  preparation  and  audit  of  ACF’s 
financi^  statement  requirements. 

OFS  designs  and  develops  budget 
estimating  models  and  procediures, 
projects  the  five-year  federal  costs  for 
ACF  entitlement  programs  and  analyzes 
the  impact  on  ACF  programs  and 
customers  of  proposed  changes  to  ACF 
entitlement  programs.  The  Office 
provides  requested  updates  of  the 
projected  cost  estimates  of  the  Office  of 
Refugee  Resettlement’s  (ORR)  Cash  and 
Medical  Assistance  Program  and 
develops  the  means  of  making  efficient 
use  of  related  data  collected  hy  ACF. 

OFS  facilitates  the  preparation  of 
comprehensive  administrative  (salaries 
and  expenses)  budget  for  ACF; 
represents  ACF  in  budget  negotiations 
and  other  finance-related  dealings  vtdth 
the  Department;  prepares 
apportionment  requests  and  issues 
allotments  and  allowances;  oversees 
reconcihation  of  accounting  reports  and 
monitors  agency  spending;  develops 
and  maintains  budgetary  controls  and 
procedures  to  ensure  observance  of 
established  ceilings  on  both  funds  and 
personnel;  develops/interprets  internal 
poUcies  and  procediures  for  OFS 
components;  and,  coordinates  the 
management  of  ACF’s  interagency 
agreement  activities. 

OFS  provides  agency-wide  guidance 
to  program  and  regional  office  staff  on 
grant  related  issues;  including 
developing  and  interpreting  financial 
and  grants  policy,  coordinating  strategic 
grants  planning,  facilitating  policy 
advisory  groups,  and  assuring  consistent 
grant  program  annoimcements.  OFS  * 
prepares,  coordinates  and  disseminates 
action  transmittals,  information 
memoranda,  and  other  policy  guidance 
on  financial  and  grants  management 


issues;  provides  financial  and  grants 
administration  training  and  technical 
assistance  to  ACF  staff  and  grantees; 
and,  in  coordination  with  the  Office  of 
Management  Services,  directs  and/or 
coordinates  management  initiatives  to 
improve  financial  administration  of 
ACF  mandatory  and  discretionary  grant 
programs. 

D.  Office  of  Management  Services 
(OMS)  provides  centralized 
management  and  administration  of 
acquisitions  for  ACF  headquarters 
components;  assures  that  all  contracts 
awarded  conform  to  applicable  statutes, 
regulations  and  policies;  develops  ACF 
poUcies,  procedures  and  instructions  for 
the  award  and  administration  of  all  ACF 
acquisitions;  reviews  and  interprets 
proposed  HHS  and  OMB  regulations, 
circulars  and  directives  pertaining  to 
acquisition  management;  solicits, 
negotiates,  awards,  modifies,  terminates 
and  closes  all  acquisitions  issued  by 
ACF;  conducts  the  Small  and 
Disadvantaged  Business  Utilization 
Program;  and  provides  training  and 
technical  assistance  to  prognun  and  staff 
components  on  significant  acquisition 
poUcies  and  procedures.  OMS  serves  as 
the  lead  for  ACF  in  coordination  and 
Uaison  within  ACF  and  with  the 
Department,  OMB,  GSA  and  other 
federal  agencies  on  procinement 
management  issues  and  activities. 

OMS  develops  and  implements  ACF’s 
faciUties  management  programs  and 
activities,  including  preparation  and 
implementation  of  a  budget  for  space 
acquisitions  and  changes;  maintains 
space  inventories;  provides  mail, 
records  (paper),  fleet,  real  property, 
personal  property  and  reprographics 
management,  occupational  health  and 
safety,  and  physical  security  programs 
and  messenger  and  labor  services; 
principal  liaison  with  private  and/or 
federal  building  managers  for  all 
facilities  management  activities; 
coordinates  and/or  develops 
telecommimications  plans  and  provides 
assistance  to  ACF  components  to 
identify  needs  for  and  use  of  voice 
telecommimications  equipment  and 
systems;  operates/coordinates  parking 
and  commuter  services  and  programs 
including  transit  subsidies  and 
ridesharing;  provides  travel  policy  and 
management;  functions  as  payroll 
liaison;  manages  the  automated 
timekeeping  systems;  controls/ 
maintains  equipment,  suppUes,  and 
personal  property  inventories;  manages 
equipment  repair  services;  reviews, 
controls,  monitors  and  tracks  all  small 
purchases  of  common  use  supplies, 
stationery  and  publications;  oversees 
the  Information  Resource  Center 
(library);  manages  contracts  for  facilities 


management  services,  including  space 
design,  building  alteration  and  repair, 
telecommimications,  physical  security, 
moving,  systems  furniture  acquisitions 
and  assembly,  library,  property 
inventory;  and  updates  and  maintains 
databases  for  telephone  directories, 
directory  boards,  signs  and  security 
identification  systems.  OMS  serves  as 
the  lead  for  ACF  in  coordination  and 
liaison  with  the  Department,  GSA  and 
other  federal  agencies  on  facilities, 
telecommimications,  property 
management,  travel  and  automated 
timekeeping  issues  emd  activities. 

OMS  provides  management  and 
technical  administration  of  ACF 
discretionary,  formula,  entitlement  and 
block  grants;  assures  that  all  grants 
awarded  by  ACF  conform  with 
applicable  statutes,  regulations,  and 
policies;  computes  grantee  allocations, 
prepares  grant  awards,  ensures 
incorporation  of  necessary  grant  terms 
and  conditions,  and  monitors  grantee 
expenditures;  analyzes  financial  needs 
imder  grant  programs;  provides  data  in 
support  of  apportionment  requests; 
prepares  reports  and  analyses  on  the 
grantee’s  use  of  funds;  maintains  liaison 
and  coordination  with  appropriate  ACF 
and  HHS  organizations  to  ensure 
consistency  between  ACF  grant  systems 
and  the  Depeirtment’s  grant  pa)nnent 
systems;  emd,  provides  technical 
assistance  to  ACF  program  and  regional 
components  on  grant  operations  and 
technical  grants  management  issues; 
and  performs  audit  resolution  activities 
for  ACF  grant  programs.  OMS  serves  as 
the  lead  for  ACF  in  coordination  and 
liaison  with  the  Department  and  other 
federal  agencies  on  gremts  management 
and  administration  operational  issues 
and  activities. 

E.  Office  of  Customer  Service  and 
Administration  (OCSA)  develops  and 
maintains  a  customer  service  plan  for 
the  OPS  and  conducts  customer  surveys 
for  OPS;  facilitates  emd  assists  in 
developing  and  writing  standard 
operating  procedures  for  all  components 
within  OPS;  assists  in  office-specific 
training  of  OPS  staff;  assists  OPS 
components  with  the  provision  of 
office-specific  emd  functional  training  to 
program  and  regional  offices; 
coordinates  permanent  and  temporary 
teeuns  formed  within  OPS;  develops  emd 
meiintains  OPS  staff  directory  and  users’ 
guide  for  OPS  services. 

OCSA  is  responsible  for  overseeing 
OPS’  salaries  and  expenses  budget. 
Provides  direction  to  meet  the  human 
resource  management  needs  within 
OPS;  coordinates  with  the  office  which 
handles  ACF’s  human  resources 
activities  and  the  Department  to  provide 
OPS  staff  with  personnel  services 
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including  position  management, 
staffing,  recruitment,  employee  and 
labor  relations,  empldyee  assistance, 
payroll,  staff  development  and  training, 
and  special  hiring  and  placement 
programs;  and,  maintains  systems  to 
tra(^  personnel  actions  to  keep  the 
Director  of  OPS  and,  as  appropriate,  the 
Directors  of  offices  within  OPS 
informed  about  the  status  of  personnel 
actions,  ciuxent  full-time  equivalency 
usage  and  salaries  and  expenses 
resovux^es,  and  employee  programs  and 
benefits.  All  OPS  personnel  related 
issues,  performance  management 
activities  and  other  administrative 
functions  within  OPS  are  handled 
within  this  office. 

IX.  Establish  a  new  “Chapter  KS,”  as 
follows: 

The  Office  of  Human  Resources  and 
Equal  Employment  Opportunity /Civil 
Rights. 

KS.OO  Mission 
KS.IO  Organization 
KS.20  Functions 

KS.OO  Mission.  The  Office  of  Humem 
Resources  and  Equal  Employment 
Opportunity /Civil  Rights  (OHREEO/CR) 
provides  oversight  and  direction  to  meet 
the  hiunem  resomce  management  needs 
of  ACF  components.  The  Office  directs 
and  manages  the  ACF  Equal 
Employment  Opportvmity  and  Civil 
Rights  program. 

KS.IO  Organization.  The  Office  of 
Human  Resomces  and  Equal 
Employment  Opportunity/Civil  Rights 
is  headed  by  a  Director  who  reports  to 
the  Deputy  Assistant  Secretary  for 
Program  Operations. 

KS.20  Functions.  The  Office  of 
Hiunan  Resovurces  and  Equal 
Employment  Opportimity  serves  as  the 
principal  advisor  to  the  Assistant 
Secretary  for  Children  and  Families  on 
all  aspects  of  human  resource 
management  and  the  Equal  Employment 
Opportimity  and  Civil  Rights  program. 
Provides  leadership,  oversight  and 
coordination  for  the  planning,  analysis, 
and  development  of  human  resource 
policies  and  programs.  Serves  as  the 
liaison  between  ACF,  the  Office  of 
Assistant  Secretary  for  Personnel 
Administration,  and  the  HHS  Office  for 
Civil  Rights.  Formulates  and  interprets 
new  human  service  programs  and 
strategies.  Plans,  develops  and 
interprets  ACF  human  resource  policies, 
procedures  and  manuals/systems. 
Performs  employee  utilization  and 
assessment  evaluations.  Participates  in 
pilot  projects  emd  represents  ACF  on 
committees  which  relate  to  the 
functions  of  the  office.  Manages  the 
performance  recognition  systems  and 
the  responsibilities  of  the  Executive 


Resources  Board  (ERB),  the  Performance 
Review  Board  (PI^),  and  the 
Performance  Standards  Review  Board. 
Manages  and  coordinates  all  awards 
programs  for  ACF.  Manages  special 
hiring  and  placement  programs. 
Administers  ACF’s  Personnel  Security 
responsibilities  and  ACF’s  ethics 
program.  Coordinates  the  ethics 
program  with  the  Department’s  Office  of 
Special  Counsel  for  Ethics.  Supports  the 
implementation  of  ACF’s  streamlining 
efforts. 

OHREEO/CR  directs  and  manages  the 
ACF  Equal  Employment  Opportunity 
and  Civil  Rights  program  in  accordance 
with  Equal  Employment  Opportvmity 
Commission  (EEOC)  regulations  and 
HHS  guidelines.  Imme^ate  oversight  is 
provided  by  a  staff  under  the  direction 
of  the  ACF  EEO  Officer.  Plans,  develops, 
and  evaluates  programs  and  procedvures 
designed  to  identify  and  eliminate 
discrimination  in  employment,  training, 
incentive  awards,  promotion  and  career 
opportvmities.  Responsible  for 
implementing  and  evaluating  a  cost- 
effective,  timely,  and  impartial  system 
for  processing  individual  complaints  of 
discrimination  under  Title  Vn  of  the 
Civil  Rights  Act  of  1964,  as  amended. 
Provides  information,  guidance,  advice, 
and  technical  assistance  to  ACF 
supervisors  and  managers  on 
Affirmative  Employment  planning  and 
other  means  of  achieving  parity  and 
promoting  work  force  diversity. 
Responsible  for  ensuring  that  ACF- 
conducted  programs  do  not  discriminate 
against  recipients  on  the  basis  of  race, 
color,  national  origin,  age  or  disability. 
Monitors  and  implements  civil  rights 
compliance  actions  imder  Title  VI, 
Section  504  of  the  Rehabilitation  Act  of 
1973,  as  amended,  and  the  Age 
Discrimination  Act  of  1975,  as 
amended.  Implements  the  applicable 
provisions  of  the  Americans  with 
Disabilities  Act  of  1990. 

X.  Establish  a  new  "Chapter  KT,”  as 
follows: 

Office  of  Legislative  Affairs  and  Budget 

KT.OO  Mission 
KT.IO  Organization 
KT.20  Fvmctions 

KT.lOO  Mission.  The  Office  of 
Legislative  Affairs  and  Budget  (OLAB) 
provides  leadership  in  the  development 
of  legislation,  budget,  and  policy, 
ensuring  consistency  in  these  areas 
among  ACR  program  and  staff  offices, 
and  with  ACF  and  the  Department’s 
vision  and  goals.  It  advises  the  Assistant 
Secretary  for  Children  and  Families  on 
all  policy  and  programmatic  matters 
which  substantially  impact  the  agency’s 
legislative  program,  budget 
development  process,  and  regulatory 


agenda.  The  Office  serves  as  the  primary 
ACF  contact,  for  the  Department,  the 
Executive  Branch,  and  ffie  Congress  on 
all  legislative,  budget  development  and 
regulatory  activities. 

KT.IO  Organization.  The  Office  of 
Legislative  Afiairs  and  Budget  is  headed 
by  a  Director,  who  reports  to  the  Deputy 
Assistant  Secretary  for  Policy  and 
External  Affairs. 

KT.20  Functions.  The  Office  of 
Legislative  Affairs  and  Budget  serves  as 
the  principal  advisor  to  the  Deputy 
Assistant  Secretary  for  Policy  and 
External  Affairs  and  the  Assistant 
Secretary  for  Children  and  Families  on 
all  policies  and  programmatic  matters 
which  substantially  impact  on 
legislative  affairs,  budget  development, 
and  the  regulatory  agenda;  and 
represents  the  Deputy  Assistant 
Secretary  for  Policy  and  External  Affairs 
and  the  Assistant  ^cretary  on  budget, 
pohcy  and  legislative  materials  and 
activities. 

Serves  as  the  primary  ACF  contact  for 
the  Department,  the  Executive  Branch, 
and  Congress  on  all  budget  development 
activities;  manages  the  development  and 
presentation  of  ACF’s  budget;  provides 
guidance  to  ACF  program  and  staff 
components  in  preparing  material  in 
support  of  budget  development. 

Manages  the  ACF  regulatory 
development  process;  negotiates 
regulatory  policy  positions  with  the 
Department  and  the  Executive  Branch; 
provides  guidance  to  ACF  programs  and 
staff  components  on  policy  and 
programmatic  matters  which 
substantially  impact  the  budget  and 
regulatory  development  process;  and 
reviews  and  analyzes  other  policy 
significant  documents  to  ensure 
consistency  with  ACF’s  budget,  vision 
and  goals. 

Serves  as  the  focal  point  for 
congressional  liaison  in  ACF  and  for  the 
Office  of  Assistant  Secretary  for 
Legislation;  counsels  and  advises  the 
Assistant  Secretary  for  Children  and 
Families  and  senior  ACF  staff  on 
congressional  activities  and  relations; 
manages  the  preparation  of  testimony 
emd  briefings:  negotiates  clearance  of 
testimony;  monitors  hearings  and  other 
congressional  activities  which  affect 
ACF;  and  manages  congressional 
inquiries. 

Manages  the  ACF  legislative  planning 
cycle  and  the  development  of  Reports  to 
Congress;  reviews  and  analyzes  a  wide 
range  of  Congressional  policy 
documents,  including  legislative 
proposals,  pending  legislation,  and  bill 
reports;  solicits  and  synthesizes  internal 
ACF  comments  on  such  documents; 
negotiates  legislative  policy  positions 
with  the  Department  and  the  Executive 


40594 


-Federal  Register  /  Vol.  60,  No.  153  /  Wednesday,  August  9,  1995  /  Notices 


Branch;  and  reviews  other  policy 
significant  documents  to  ensure 
consistency  with  statutory  and 
congressional  intent  and  the  agency 
legislative  agenda. 

Dated;  August  1, 1995. 

Donna  E.  Shalala, 

Secretary. 

[FR  Doc.  95-19570  Filed  8-&-95: 8:45  am) 
BUXmQ  CODE  4184-01-M 


Centers  for  Disease  Control  and 
Prevention 

Workers’  Family  Protection  Task 
Force:  Meeting 

In  accordance  with  Section  10(a)(2)  of 
the  Federal  Advisory  Ck)nunittee  Act 
(Pub.  L.  92-463),  the  National  Institute 
for  Occupational  Safety  and  Health 
(NIOSH),  Centers  for  Disease  Control 
and  Prevention  (CDC),  annotmces  the 
following  committee  meeting. 

Name:  Workers’  Family  Protection  Task 
Force. 

Times  and  Dates:  9  a.m.-4  p.m.,  August  24, 
1995.  9  a.m.— 3  p.m.,  August  25, 1995. 

Place:  Department  of  Labor,  200 
Ck)nstitution  Avenue,  NW.,  Room  S3215 
A&B,  Washington,  DC  20210. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available.  The  room  will 
accommodate  approximately  50  people. 

Purpose:  The  Task  Force  will  review  and 
evaluate  the  report  of  a  study  to  be  conducted 
by  NIOSH  in  cooperation  with  the  Secretary 
of  Labor,  the  Administrator  of  the 
Environmental  Protection  Agency,  the 
Administrator  of  the  Agency  for  Toxic 
Substances  and  Disease  Registry,  and  heads 
of  other  Federal  Government  agencies  as 
determined  to  be  appropriate  by  the  Director, 
NIOSH,  on  the  potential  for,  the  prevalence 
of,  and  the  issues  related  to  the 
contamination  of  workers’  homes  with 
hazardous  chemicals  and  substances.  The 
Task  Force  will  determine  and  advise  the 
Director,  NIOSH,  about  additional  data 
needs,  if  any,  and  the  need  for  additional 
evaluation  of  the  scientific  issues  related  to 
and  the  feasibility  of  developing  additional 
data.  The  Task  Force  will  develop  a 
recommended  investigative  strategy  for  use 
in  obtaining  needed  information. 

Matters  to  be  Discussed:  Agenda  items  will 
include  a  review  of  the  Workers’  Family 
Protection  Task  Force  charter;  the  Workers’ 
Family  Protection  Act  and  the  report 
required  by  this  Act;  the  identification  of 
additional  information  needs  to  protect 
workers’  families  from  home  contamination; 
and  the  development  of  procediures  necessary 
to  accomplish  the  mission  of  producing  a 
National  investigative  strategy  to  obtain  the  * 
needed  information. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Person  for  More  Information: 
Robert  W.  Mason,  Ph.D.,  Executive  Secretary, 
Workers’  Family  Protection  Task  Force, 
NIOSH,  CDC,  4676  Columbia  Parkway,  M/S 


C-16,  Cincinnati,  Ohio  45226,  telephone 
513/533-8390. 

Dated:  July  28, 1995. 

Carol]m  ).  Russell,  » 

Director,  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Pnsvention  (CDC). 

(FR  Doc.  95-19379  Filed  8-8-95;  8:45  am) 
BILUNQ  CODE  4163-1»-M 


Health  Care  Financing  Administration 

[ORD-077-H1 

New  and  Pending  Demonstration 
Project  Proposals  Submitted  Pursuant 
to  Section  1115(a)  of  the  Social 
Security  Act:  May  1995 

agency:  Health  Care  Financing 
Administration  (HCFA). 
action:  Notice. 

SUMMARY:  This  notice  lists  new 
proposals  for  Medicaid  demonstration 
projects  submitted  to  the  Department  of 
Health  and  Human  Services  during  the 
month  of  May  1995  imder  the  authority 
of  section  1115  of  the  Social  Security 
Act.  This  notice  also  lists  proposals  that 
were  approved,  disapproved,  pending, 
or  withdrawn  during  this  time  period. 
(This  notice  can  also  be  accessed  on  the 
Internet  at  http://WWW.SSA.GOV/ 
HCFA/HCFAHP2.HTML.) 

COMMENTS:  We  will  accept  written 
comments  on  these  proposals.  We  will, 
if  feasible,  acknowledge  receipt  of  all 
comments,  but  we  will  not  provide 
written  responses  to  comments.  We 
will,  however,  neither  approve  nor 
disapprove  any  new  proposal  for  at  least 
30  days  after  the  date  of  this  notice  to 
allow  time  to  receive  and  consider 
comments.  Direct  comments  as 
indicated  below. 

ADDRESSES:  Mail  correspondence  to: 
Susan  Anderson,  Office  of  Research  and 
Demonstrations,  Health  Care  Financing 
Administration,  Room  C3-11-07,  7500 
Secvuity  Boulevard,  Baltimore,  MD 
21244-1850. 

FOR  FURTHER  INFORMATION  CONTACT: 

Susan  Anderson,  (410)  786-3996. 

SUPPLEMENTARY  INFORMATION: 

L  Background 

Under  section  1115  of  the  Social 
Security  Act  (the  Act),  the  Department 
of  Health  and  Hiunan  Services  (HHS) 
may  consider  and  approve  research  and 
demonstration  proposals  with  a  broad 
range  of  policy  objectives.  These 
demonstrations  can  lead  to 
improvements  in  achieving  the 
purposes  of  the  Act. 

In  exercising  her  discretionary 
authority,  the  Secretary  has  developed  a 


number  of  policies  and  procedures  for 
reviewing  proposals.  On  September  27, 
1994,  we  published  a  notice  in  the 
Federal  Register  (59  FR  49249)  that 
specified  (1)  the  principles  that  we 
ordinarily  will  consider  when 
approving  or  disapproving 
demonstration  projects  imder  the 
authority  in  section  1115(a)  of  the  Act; 

(2)  the  procedures  we  expect  States  to 
use  in  involving  the  public  in  the 
development  of  proposed  demonstration 
projects  imder  section  1115;  and  (3)  the 
procedures  we  ordinarily  will  follow  in 
reviewing  demonstration  proposals.  We 
are  committed  to  a  thorough  and 
expeditious  review  of  State  requests  to 
conduct  such  demonstrations. 

n.  Listing  of  New,  Pending,  Approved, 
and  Withdrawn  Proposals  for  the 
Month  of  May  1995 

As  part  of  our  procedures,  we  publish 
a  notice  in  the  F^eral  Register  with  a 
monthly  listing  of  all  new  submissions, 
pending  proposals,  approvals, 
disapprovals,  and  withdrawn  proposals. 
Proposals  submitted  in  response  to  a 
grant  solicitation  or  other  competitive 
process  are  reported  as  received  during 
the  month  that  such  grant  or  bid  is 
awarded,  so  as  to  prevent  interference 
with  the  awards  process. 

A.  Comprehensive  Health  Reform 
Programs 

1.  New  Proposals 

No  new  comprehensive  health  reform 
proposals  were  received  during  the 
month  of  May. 

2.  Pending  Proposals 

Demonstration  Title/State:  Arizona 
Health  Care  Cost  Containment  System 
(AHCCCS) — ^Arizona. 

Description:  Arizona  proposes  to 
expand  eligibility  under  its  current 
section  1115  AHCCCS  program  to 
persons  with  incomes  up  to  100  percent 
of  the  Federal  poverty  level. 

Date  Received:  March  17, 1995. 

State  Contact:  Mabel  Chen,  M.D., 
Director,  Arizona  Health  Care  Cost 
Containment  System,  801  East  Jefferson, 
Phoenix,  Arizona  85034,  (602)  271- 
4422. 

Federal  Project  Officer:  Joan  Peterson, 
Health  Care  Financing  Administration, 
Office  of  Research  and  Demonstrations, 
Room  C3-18-26,  7500  Security 
Boulevard,  Baltimore,  Maryland  21244- 
1850. 

Demonstration  Title/ State:  MediPlan 
Plus — Illinois. 

Description:  Illinois  seeks  to  develop 
a  managed  care  delivery  system  using  a 
series  of  networks,  either  local  or 
statewide,  to  tailor  its  Medicaid  delivery 
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system  to  the  needs  of  local  urban 
neighborhoods  or  large  rural  areas. 

Date  Received:  September  15, 1994. 

State  Contact:  Tom  Toberman, 
Manager,  Federal/State  Monitoring,  201 
South  Grand  Avenue  East,  Springheld, 
Illinois  62763,  (217)  782-2570. 

Federal  Project  Officer:  Gina  Clemons, 
Health  Care  Financing  Administration, 
Office  of  Research  and  Demonstrations, 
Room  C3— 18-26,  7500  Security 
Boulevard,  Baltimore,  Maryland  21244- 
1850. 

Demonstration  Title/State: 

Commimity  Care  of  Kansas — Kansas. 

Description:  Kansas  proposes  to 
implement  a  “managed  cooperation 
demonstration  project”  in  fom: 
predominantly  rural  counties,  and  to 
assess  the  success  of  a  non-competitive 
managed  care  model  in  rural  areas.  The 
demonstration  would  enroll  recipients 
currently  eligible  in  the  AFDC  and 
AFDC-related  eligibility  categories,  and 
expand  Medicaid  eligibiUty  to  children 
ages  5  and  imder  with  family  incomes 
up  to  200  percent  of  the  Federal  poverty 
level. 

Date  Received:  March  23, 1995. 

State  Contact:  Karl  Hockenbarger, 
Kansas  Department  of  Social  and 
Rehabihtation  Services,  915  Southwest 
Harrison  Street,  Topeka,  Kansas  66612,. 
(913)  296-4719. 

Federal  Project  Officer:  Jane  Forman, 
Health  Care  Financing  Administration, 
Office  of  Research  and  Demonstrations, 
Room  C3— 21-04,  7500  Security 
Boulevard,  Baltimore,  Maryland  21244- 
1850. 

Demonstration  Title/State:  Louisiana 
Health  Access — Louisiana. 

Description:  Louisiana  proposes  to 
implement  a  fully  capitated  statewide 
managed  care  program.  A  basic  benefit 
package  and  a  behavioral  health  and 
pharmacy  wrap-aroimd  would  be 
administered  through  the  managed  care 
plans.  The  State  intends  to  expand 
Medicaid  eligibility  to  persons  with 
incomes  up  to  250  percent  of  the 
Federal  poverty  level  (FPL);  those  with 
incomes  above  133  percent  of  the  FPL 
would  pay  all  or  a  portion  of  premiums. 

Date  Received:  Jemuary  3, 1995. 

State  Contact:  Carolyn  Maggio, 
Executive  Director,  Bureau  of  Research 
and  Development,  Louisiana 
Department  of  Health  and  Hospitals, 
P.O.  Box  2870,  Baton  Rouge,  Louisiana 
70821-2871,  (504)  342-2964. 

Federal  Project  Officer:  Gina  Clemons, 
Health  Care  Financing  Administration, 
Office  of  Research  and  Demonstrations, 
Room  C3-18-26,  7500  Security 
Boulevard,  Baltimore,  Maryland  21244- 
1850. 

Demonstration  Title/State:  Missouri. 


Description:  Missouri  proposes  to 
require  Medicaid  beneficiaries  to  enroll 
in  managed  care  delivery  systems,  and 
extend  Medicaid  eligibility  to  persons 
with  incomes  below  200  percent  of  the 
Federal  poverty  level.  As  part  of  the 
program,  Missoiui  would  create  a  fully 
capitated  managed  care  pilot  program  to 
serve  non-institutionahzed  persons  with 
permanent  disabilities  on  a  voluntary 
basis. 

Date  Received:  June  30, 1994. 

State  Contact:  Donna  Checkett, 
Director,  Division  of  Medical  Services, 
Missoiiri  Department  of  Social  Services, 
P.O.  Box  6500,  Jefferson  City,  Missouri 
65102-6500,  (314)  751-6922. 

Federal  Project  Officer:  Nancy 
Goetschius,  Health  Care  Financing 
Administration,  Office  of  Research  and 
Demonstrations,  Room  C3-18-26,  7500 
Security  Boulevard,  Baltimore, 

Maryland  21244-1850. 

Demonstration  Title/State:  The 
Granite  State  Partnership  for  Access  and 
Affordability  in  Health  Care — New 
Heunpshire. 

Description:  New  Hampshire 
proposes  to  extend  Medicaid  eligibility 
to  adults  with  incomes  below  the  AFDC 
cash  standeud  and  to  create  a  public 
insurance  product  for  low  income 
workers.  The  State  also  seeks  to 
implement  a  number  of  pilot  initiatives 
to  help  redesign  its  health  care  delivery 
system. 

Date  Received:  June  14, 1994. 

State  Contact:  Barry  Bodell,  New 
Hampshire  Department  of  Health  and 
Hiunan  Services,  Office  of  the 
Commissioner,  6  Hazen  Drive,  Concord, 
New  Hampshire  03301-6505,  (603)  271- 
4332. 

Federal  Project  Officer:  Maria 
Boulmetis,  Health  Care  Financing 
Administration,  Office  of  Research  and 
Demonstrations,  Room  C3-18-26,  7500 
Security  Boulevard,  Baltimore, 

Maryland  21244-1850. 

Demonstration  Title/State: 

SoonerCare — Oklahoma. 

Description:  Oklahoma  proposes  to 
implement  a  5-year  statewide  managed 
care  demonstration  using  both  fully  and 
partially  capitated  delivery  systems.  The 
emphasis  of  the  program  is  to  address 
access  problems  in  nnal  areas  by 
encouraging  the  development  of  rural- 
based  managed  care  initiatives.  The 
State  will  employ  traditional  fully 
capitated  managed  care  dehvery  models 
for  urban  areas  and  will  introduce  a 
series  of  partial  capitation  models  in  the 
rural  areas  of  the  State.  All  currently 
eligible,  non-institutionalized  Medicaid 
beneficiaries  will  be  enrolled  during  the 
first  2  years  of  the  project. 

Date  Received:  January  6, 1995. 


State  Contact:  Dr.  Garth  Splinter, 
Oklahoma  Health  Care  Authority, 
Lincoln  Plaza,  4545  North  Lincoln 
Blvd.,  Suite  124,  Oklahoma  City, 
Oklahoma  73105,  (405)  530-3439. 

Federal  Project  Officer:  Helaine  I. 
Fingold,  Health  Care  Financing 
Administration,  Office  of  Research  and 
Demonstrations,  Room  C3-18-26, 7500 
Security  Boulevard,  Baltimore, 

Maryland  21244-1850. 

Demonstration  Title/State:  Health 
Access  Plan  Demonstration — ^Vermont. 

Description:  Vermont  proposes  to 
integrate  Medicaid  recipients  into 
managed  care  plans  and  expand 
coverage  to  uninsured  individuals  up  to 
150  percent  of  the  Federal  poverty  level. 
The  State  also  proposes  to  provide 
pharmacy  coverage  to  low  income 
Medicare  beneficiaries. 

Date  Received:  February  24, 1995. 

State  Contact:  Veronica  Celani,  Health 
Policy  Director,  Vermont  Agency  of 
Human  Services,  103  State  Street, 
Waterbury,  Vermont  05671,  (802)  828- 
2949. 

Federal  Project  Officer:  Sherrie  Fried, 
Health  Care  Financing  Administration, 
Office  of  Research  and  Demonstrations, 
Room  C3-18-26,  7500  Secirity 
Boulevard,  Baltimore,  Maryland  21244- 
1850. 

3.  Approved  Conceptual  Proposals 
(Awards  of  Waivers  Pending) 

No  conceptual  proposals  were 
approved  diring  the  month  of  May. 

4.  Approved  Grant  Proposals  (Awturd  of 
Waivers  Pending) 

No  grant  proposals  were  awarded 
diring  the  month  of  May. 

5.  Approved  Proposals 

Demonstration  Title/State:  The 
Diamond  State  Health  PlSn — ^[Delaware. 

Description:  Delaware  plans  to 
expand  eligibility  for  Medicaid  to 
persons  with  incomes  up  to  100  percent 
of  the  Federal  poverty  level  and  require 
that  the  Medicaid  population  enroll  in 
managed  care  delivery  systems.  The 
State’s  current  section  1115 
demonstration  project,  the  Delaware 
Health  Care  Partnership  for  Children, 
will  be  incorporated  into  the  statewide 
program  as  an  optional  provider  for 
ehgible  children. 

Date  Received:  July  29, 1994. 

Date  Approved:  May  16, 1995. 

State  Contact:  Kay  Holmes,  DSHP 
Coordinator,  DHSS  Medicaid  Unit, 

Biggs  Building,  P.O.  Box  906,  New  . 
Castle,  Delaware  19720,  (302)  577-4900. 

Federal  Project  Officer:  Alisa  Adamo, 
Heedth  Care  Financing  Administration, 
Office  of  Research  and  E)emonstrations, 
Room  C3-18-26,  7500  Security 
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Boulevard,  Baltimore,  Maryland  21244- 
1850. 

6.  Disapproved  Proposals 

No  comprehensive  health  reform 
proposals  have  been  disapproved  since 
January  1, 1993. 

7.  Withdrawn  Proposals 

No  comprehensive  health  reform 
proposals  were  withdrawn  during  the 
month  of  May. 

B.  Other  Section  1115  Demonstration 
Proposals 

1.  New  Proposals 

The  following  new  proposal  was 
received  dining  the  month  of  May. 

Demonstration  Title/State:  Feunily 
Planning  Services  EUgibility 
Requirements  Waiver — South  Carolina. 

E)escription:  South  Carolina  proposes 
to  extend  Medicaid  coverage  for  family 
planning  services  for  22  additipnal 
months  to  postpartum  women  with 
monthly  incomes  under  185  percent  of 
the  Federal  poverty  level.  The  objectives 
of  the  demonstration  are  to  increase  the 
number  of  reproductive  age  women 
receiving  either  Title  XIX  or  Title  X 
funded  family  planning  services 
following  the  completion  of  a 
pregnancy,  increase  the  period  between 
pregnancies  among  mothers  eligible  for 
maternity  services  under  the  expanded 
eligibility  provisions  of  Medicaid,  and 
estimate  the  overall  savings  in  Medicaid 
spending  attributable  to  providing 
family  planning  services  to  women  for 
2  years  postpartum.  The  duration  of  the 
proposed  project  would  be  5  years. 

Date  Received:  May  4, 1995. 

State  Contact:  Eugene  A.  Laurent, 
Executive  Director,  State  Health  and 
Human  Services  Finance  Commission, 
PO  Box  8206,  Columbia,  South  Carolina 
29202-8206,  (517)  335-5117. 

Federal  Project  Officer:  Suzanne 
Rotwein,  Ph.D.,  Health  Care  Financing 
Administration,  Office  of  Research  and 
Demonstrations,  Room  C3-24-07,  7500 
Security  Boulevard,  Baltimore, 
Maryland  21244-1850. 

2.  Pending  Proposals 

Demonstration  Title/State:  Georgia’s 
Children’s  Benefit  Plan — Georgia. 

Description:  Georgia  submitted  a 
Section  1115  proposal  entitled  “Georgia 
Children’s  Benefit  Plan’’  to  provide 
preventive  and  primary  care  services  to 
children  aged  1  through  5  living  in 
families  with  incomes  between  133 
percent  and  185  percent  of  the  Federal 
poverty  level.  The  duration  of  the 
project  is  5  years  with  proposed  project 
dates  of  July  1, 1995  to  Jime  30,  2000. 

Date  Received:  December  12, 1994. 


State  Contact:  Jacquelyn  Foster-Rice, 
Georgia  Department  of  Medical 
Assistance,  2  Peachtree  Street 
Northwest,  Atlanta,  Georgia  30303- 
3159,  (404)  651-5785. 

Federal  Project  Officer:  Maria 
Boulmetis,  Health  Care  Financing 
Administration,  Office  of  Research  and 
Demonstrations,  Room  C3-18-26,  7500 
Security  Boulevard,  Baltimore, 

Maryland  21244-1850. 

Demonstration  Title/State:  High  Cost 
User  Initiative — ^Maryland. 

Description:  Maryland  proposes  to 
implement  an  integrated  case 
management  system  for  high-cost,  high- 
risk  Medicaid  recipients. 

Date  Received:  July  8, 1994. 

State  Contact:  John  Folkemer, 
Maryland  Department  of  Health  and 
Mental  Hygiene,  Office  of  Medical 
Assistance  Policy,  201  West  Preston 
Street,  Baltimore,  Maryland  21201,  (410) 
225-5206. 

Federal  Project  Officer:  William  Clark, 
Health  Care  Financing  Administration, 
Office  of  Research  and  Demonstrations, 
Room  C3-21-06,  7500  Security 
Boulevard,  Baltimore,  Maryland  21244- 
1850. 

Demonstration  Title/State:  Family 
Planning  Services  Section  1115  Waiver 
Request — ^Michigan. 

Description:  Michigan  seeks  to  extend 
Medicaid  coverage  for  family  planning 
services  to  all  women  of  childbearing 
age  living  in  families  with  incomes  at  or 
below  185  percent  of  the  Federal 
poverty  level,  and  to  provide  an 
additional  benefit  package  consisting  of 
home  visits,  outreach  services  to 
identify  eligibility,  and  reinforced 
support  for  utilization  of  services.  The 
duration  of  the  project  is  5  years. 

Date  Received:  March  27, 1995. 

State  Contact:  Gerald  Miller,  Director, 
Department  of  Social  Services,  235 
South  Grand  Avenue,  Lansing, 

Michigan  48909,  (517)  335-5117. 

Federal  Project  Officer:  Suzanne 
Rotwein,  Ph.D.,  Health  Care  Financing 
Administration,  Office  of  Research  and 
Demonstrations,  Room  C3-24-07,  7500 
Security  Boulevard,  Baltimore, 

Maryland  21244-1850. 

Demonstration  Title/State:  Family 
Planning  Proposal — New  Mexico. 

Description:  New  Mexico  proposes  to 
extend  Medicaid  eligibility  for  family 
planning  services  to  all  women  of 
childbearing  age  with  incomes  at  or 
below  185  percent  of  the  Federal 
poverty  level. 

Date  Received:  November  1, 1994. 

State  Contact:  Bruce  Weydemeyer, 
Director,  Division  of  Medical 
Assistance,  PO  Box  2348,  Santa  Fe,  New 
Mexico  87504-2348,  (505)  827-3106. 


Federal  Project  Officer:  Suzanne 
Rotwein,  Ph.D.,  Health  Qire  Financing 
Administration,  Office  of  Research  and 
Demonstrations,  Room  C3-24-07,  7500 
Security  Boulevard,  Baltimore, 

Maryland  21244-1850. 

Demonstration  Title/State: 

CHOICES — Citizenship,  Health, 
Opportunities,  Interdependence, 

Choices  and  Supports — Rhode  Island. 

Description:  ]^ode  Island  proposes  to 
consolidate  all  current  State  and  Federal 
funding  streams  for  adults  with 
developmental  disabilities  under  one 
program  using  managed  care/managed 
competition. 

Date  Received:  April  5, 1994. 

State  Contact:  Susan  Babin, 
Department  of  Mental  Health, 
Retardation,  and  Hospitals,  Division  of 
Developmental  Disabilities,  600  New 
London  Avenue,  Cranston,  Rhode  Island 
02920,  (401)  464-3234. 

Federal  Project  Officer:  Melissa 
McNiff,  Health  Care  Financing 
Administration,  Office  of  Research  and 
Demonstrations,  Room  C3-21-06,  7500 
Security  Boulevard,  Baltimore, 

Maryland  21244-1850. 

Demonstration  Title/State:  Wisconsin. 

Description:  Wisconsin  proposes  to 
limit  the  amount  of  exempt  fimds  that 
may  be  set  aside  as  burial  and  related 
expenses  for  SSI-related  Medicaid 
recipients. 

Date  Received:  March  9, 1994. 

State  Contact:  Jean  Sheil,  Division  of 
Economic  Support,  Wisconsin 
Department  of  Health  and  Social 
Services,  1  West  Wilson  Street,  Room 
650,  PO  Box  7850,  Madison,  Wisconsin 
53707,  (608)  266-0613. 

Federal  Project  Officer:  J.  Donald 
Sherwood,  Health  Care  Financing 
Administration,  Office  of  Research  and 
Demonstrations,  Room  C3-16-26,  7500 
Security  Boulevard,  Baltimore, 
Maryland  21244-1850. 

3.  Approved  Conceptual  Proposals 
(Award  of  Waivers  Pending) 

No  conceptual  proposals  were 
awended  during  the  month  of  May. 

4.  Approved  Proposals 

No  proposals  were  approved  during 
the  month  of  May. 

5.  Disapproved  Proposals 

No  proposals  were  disapproved 
during  the  month  of  May. 

6.  Withdrawn  Proposals 

No  proposals  were  withdrawn  during 
the  month  of  May. 

HI.  Requests  for  Copies  of  a  Proposal 

Requests  for  copies  of  a  specific 
Medicetid  proposal  should  be  made  to 
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the  State  contact  listed  for  the  specific 
proposal.  If  further  help  or  information 
is  needed,  inquiries  should  be  directed 
to  HCFA  at  the  address  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program,  No.  93.779;  Health  Financing 
Research,  Demonstrations,  and  Experiments) 
.  Dated:  July  28, 1995.  ^ 

Bruce  C.  Vladeck, 

Administrator,  Health  Care  Financing 
Administration. 

(FR  Doc.  95—19648  Filed  8-8-95;  8:45  am] 
BILUNG  CODE  4120-01-P 


Office  of  Community  Services 

Potentiai  Reaiiotment  of  Funds  for  FY 
1994  Low  Income  Home  Energy 
Assistance  Program  (LIHEAP) 

AGENCY:  Office  of  Community  Services, 
Administration  for  Children  and 
Families,  (ACF),  DHHS. 

ACTION:  Preliminary  Determination 
Concerning  Ftmds  Available  for 
Reallotment. 


SUMMARY:  Notice  is  hereby  given  that  a 
preliminary  determination  has  been 
made  that  FY  1994  Low  Income  Home 
Energy  Assistance  Program  (LIHEAP) 
funds  are  available  for  reallotment. 
Section  2607(b)(1)  of  the  Omnibus 
Budget  Reconciliation  Act  of  1981  (42 
U.S.C.  8261  et  seq.),  as  amended, 
requires  that  if  the  Secretary  of  the 
Department  of  Health  and  Human 
Services  determines  that,  as  of 
September  1  of  any  fiscal  year,  an 
amotmt  allotted  to  a  grantee  for  emy 
fiscal  year  will  not  be  used  by  that 
grantee  diuing  the  fiscal  year,  the 
Secretary  must  notify  the  grantee  and 
publish  a  notice  in  the  Federal  Register 
that  such  funds  may  be  reallotted.  It  has 
been  determined  that  a  total  of  $81,829 
of  FY  1994  funds  may  be  available  for 
reallotment.  This  determination  is  based 
on  reports  from  the  State  of  Alaska  and 
the  Seldovia  Village  Tribe  (Alaska) 
which  were  submitted  to  the  Office  of 
Community  Services  as  required  by  45 
CFR  96.81. 

The  statute  allows  grantees  who  have 
funds  imobligated  at  the  end  of  a  fiscal 
year  to  request  that  they  be  allowed  to 
carry  over  up  to  10  percent  of  their 
allotments  to  the  next  fiscal  year.  Funds 
in  excess  of  this  amount  must  be 
returned  to  HHS  and  are  subject  to 
reallotment  to  other  grantees  xmder 
section  2607(b)(1)  of  the  LIHEAP 
statute.  All  of  the  amounts  described  in 
this  notice  were  reported  as  imobligated 
FY  1994  funds  in  excess  of  the  amount 
that  the  State  and  tribe  named  above 
could  carry  over  to  FY  1995. 


The  State  of  Alaska  was  notified  by 
certified  mail  that  $80,766  of  its  FY 
1994  LIHEAP  funds  may  be  reallotted. 
The  Seldovia  Village  Tribe  was  notified 
by  certified  mail  that  $1,063  of  its  FY 

1994  LIHEAP  funds  may  be  reallotted. 

In  accordance  with  section  2607(b)(3), 
the  Chief  Executive  Officers  of  the  State 
and  tribe  have  30  days  from  the  date  of 
the  letters  to  submit  comments  to: 
Donald  Sykes,  Director,  Office  of 
Community  Services,  370  L’Enfant 
Promenade,  S.W.,  Washington,  D.C. 
20447. 

That  30  day  period  will  expire  on 
September  8, 1995.  After  considering 
any  comments  submitted,  the  Qiief 
Executive  Officer  will  be  notified  of  the 
decision,  emd  the  decision  will  also  be 
published  in  the  Federal  Register.  If 
funds  are  reallotted,  they  will  be 
allocated  in  accordance  with  section 
2604  and  must  be  treated  by  LIHEAP 
grantees  receiving  them  as  an  amount 
appropriated  for  FY  1995.  As  FY  1994 
funds,  they  will  be  subject  to  all  of  the 
requirements  of  the  LIHEAP  statute, 
including  Section  2607(b)(2),  which 
requires  that  a  grantee  must  obligate  at 
least  90%  of  its  total  block  grant 
allocation  for  a  fiscal  year  by  the  end  of 
the  fiscal  year  for  which  the  funds  are 
appropriated,  that  is,  by  September  30, 

1995  for  these  funds. 

FOR  FURTHER  INFORMATION  CONTACT: 

Janet  M.  Fox,  Director,  Division  of 
Energy  Assistance,  Office  of  Commimity 
Services,  370  L’Enfemt  Promenade,  S.W., 
Washington,  D.C.  20447;  telephone 
(202)  401-9351. 

Dated:  August  2, 1995. 

Donald  Sykes, 

Director,  Office  of  Community  Services. 

(FR  Doc.  95-19680  Filed  8-8-95;  8:45  am] 
BILUNQ  CODE  4184-41-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Administration 

[Docket  1^0.  FR-3917-N-15] 

Notice  of  Submission  of  Proposed 
Information  Collection  to  0MB 

AGENCY:  Office  of  Administration,  HUD. 
action:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 


ADDRESS:  Interested  persons  are  invited 
to  submit  comments  regarding  this 
proposal.  Comments  must  be  received 
within  thirty  (30)  days  from  the  date  of 
this  Notice.  Comments  should  refer  to 
the  proposal  by  name  and  should  be 
sent  to:  Joseph  F.  Lackey,  Jr.,  OMB  Desk 
Officer,  Office  of  Management  and 
Budget,  New  Executive  Office  Building, 
Washington,  DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kay  F.  Weaver,  Reports  Management  . 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street, 
Southwest,  Washington,  DC  20410, 
telephone  (202)  708-0050.  This  is  not  a 
tool-fiee  number.  Copies  of  the 
proposed  forms  and  other  available 
documents  submitted  to  OMB  may  be 
obtained  from  Ms.  Weaver. 
SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notice  lists  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 
number,  if  applicable;  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal;  (6)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (7) 
whether  the  proposal  is  new  or  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (8)  the  neunes  and  telephone 
numbers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  3507;  Section  7(d) 
of  the  Department  of  Housing  and  Urban 
Development  Act,  42  U.S.C.  3535(d). 

Dated:  August  2, 1995. 

David  S.  Cristy, 

Director,  Information  Resources  Management 
Policy  and  Management  Division. 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Proposal:  Application  for  Approval  as 
a  Mortgage-Backed  Securities  Issuer. 

Office:  Government  National 
Mortgage  Association. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use:  This 
form  is  provided  for  use  by  applicants 
proposing  to  become  Mortgage-Backed 
Securities  issuers.  It  is  designed  to 
summarize  their  business  background 
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and  experience.  The  information  is  all  GNMA  eligibility  requirements  Respondents:  Business  or  Other  For- 

necessary  in  order  for  GNMA  to  contained  in  24  CFR  Part  390.  Profit  and  the  Federal  Government, 

determine  whether  the  applicant  meets  Form  iVumher:  HUD-11701.  Reporting  Burden: 


Number  of  re-  Frequeixsy  of  Hours  per  _  Burden 

spondents  response  response  “  hours 

HUD-11701  . : .  50  1  .75  38 


Total  Estimated  Burden  Hours:  38. 
Status:  Extension,  no  changes. 
Contact:  Brenda  (^untee,  HUD,  (202) 
708-2234;  Joseph  F.  Lackey,  Jr.,  OMB, 
(202) 395-7316. 

Dated  August  2, 1995. 

(FR  Doc.  95-19598  Filed  8-8-95;  8:45  am] 
BIUJNG  CODE  421(M>1-M 


Office  of  the  Secretary 
[Docket  No.  FR-3918-N-03] 

Privacy  Act  of  1974;  Proposed 
Amendment  to  a  System  of  Records 

AGENCY:  Department  of  Housing  and 
Urban  Development  (HUD). 

ACTION:  Notification  of  a  proposed 
amendment  to  an  existing  system  of 
records. 

SUMMARY:  HUD  is  giving  notice  that  it 
intends  to  amend  die  following  Privacy 
Act  system  of  records:  Section  8 
Program  Research  Data  Files  (HUD/ 
PD&R-7). 

EFFECTIVE  DATE:  This  action  will  be 
effective  without  further  notice  on 
September  18, 1995,  imless  comments 
are  received  that  dictate  otherwise. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
the  proptosed  amendment  to  the  Rules 
Docket  Clerk  Office  of  General  Counsel, 
Room  10276,  Department  of  Housing 
and  Urban  Development^  451  Seventh 
Street,  SW.,  Washington,  DC  20410- 
0500.  Communications  should  refer  to 
the  above  docket  number  and  title.  An 
original  and  four  copies  of  comments 
should  be  submitted.  Facsimile  (FAX) 
comments  are  not  acceptable.  A  copy  of 
each  commimication  submitted  will  be 
available  for  public  inspection  and 
copying  between  7:30  a.m.  and  5:30 
p.m.  weekdays  at  the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jeanette  Smith,  Departmental  Privacy 
Act  Officer,  at  (202)  708-2374.  This  is 
not  a  toll-fi«e  nmn^r. 

SUPPLEMENTARY  INFORMATION:  HUD  is 
establishing  new  routine  iise  disclosures 
for  HUD/PD&R-7  to  allow  for  the 
disclosure  of  information  to  authorized 
social  science  reseeuxihers  participating 
in  the  Moving  to  Opportunities  for  Fair 
Housing  Demonstration  Program  and  in 


the  Gautreaux  Program  in  Chicago,  the 
Social  Security  Administration,  the 
Internal  Revenue  Service,  and  the 
Department  of  Employment  Seciuity. 

The  new  routine  use  will  read  as 
follows:  (1)  To  authorized  social  science 
researchers  participating  in  the  Moving 
to  Opportimities  for  Fair  Housing 
Demonstration  (MTO),  and  in  the 
Chicago  Gautreaux  program,  (2)  To  Abt 
Associates,  and  to  other  contractors 
selected  by  HUD  to  carry  out  the 
objectives  of  MTO-related  research  and 
evaluation,  (3)  To  the  Social  Security 
Administration  to  verify  income/wage 
data,  (4)  To  the  Internal  Revenue 
Service  to  verify  income  data,  and.  (5)  To 
the  Illinois  Department  of  Employment 
Security  to  verify  income/wage  diata  for 
Section  8  certificate  recipients  in  the 
Chicago  CMSA. 

The  amended  portion  of  the  system 
notice  is  set  forth  below.  Previously,  the 
system  and  a  prefatory  statement 
containing  the  general  routine  uses 
applicable  to  all  HUD  systems  of  records 
was  published  in  the  “Federal  Register 
Privacy  Act  Issuances,  1993 
Compilation.” 

Title  5  U.S.C.  552a(e)  (4)  and  (11) 
provide  that  the  public  be  afforded  a  30- 
day  period  in  which  to  comment  on  the 
new  record  system. 

The  system  report,  as  required  by  5 
U.S.C.  552a(r),  has  been  submitted  to 
the  Committee  on  Government 
Operations  of  the  House  of 
Representatives,  the  Committee  on 
Governmental  Affairs  of  the  Senate  and 
the  Office  of  Management  emd  Budget 
(OMB),  pursuant  to  paragraph  4s  of 
Appendix  I  to  OMB  Circular  A  130, 
“Federal  Agency  Responsibilities  for 
Maintaining  Records  about  Individuals” 
dated  Jxme  25, 1993  (58  FR  36075,  July 
2, 1993). 

Authority:  5  U.S.C.  552a  88  Stat.  1896;  sec 
7(d),  Department  of  HUD  Act  (42  U.S.C. 
3535(d)). 


Issued  at  Washington,  DC,  August  2, 1995. 
Donald  C.  Demitros, 

Acting  Deputy  Assistant  Secretary  for 
Management. 

HUD  PD&R-7 

SYSTEM  name: 

Section  8  Program  Research  Data 
Files.  _ 

***** 

ROUTME  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  MCLUDINQ  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USERS: 

A.  To  authorized  social  science  ' 
researchers  participating  in  the  Moving 
to  Opportunities  for  Fair  Housing 
Demonstration  Program  (MTO)  and  in 
the  Chicago  Gautreau  Program. 

B.  To  Abt  Associates,  and  to  other 
contractors  selected  by  HUD  to  carry  out 
the  objectives  of  MTO-related  research 
and  evaluation. 

C.  To  the  Social  Security 
Administration  to  verify  income/wage 
data. 

D.  To  the  Internal  Revenue  Service  to 
verify  income  data. 

E.  To  the  Illinois  Department  of 
Employment  Security  verify  income/ 
wage  data  for  Section  8  certificate 
recipients  in  the  Chicago  CMSA. 

[FR  Doc.  95-19599  Filed  8-8-95;  8:45  am) 
BILUNG  CODE  4210-a2-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[AZ-02(M)S-1 430-01 ;  AZA-27340.  AZA- 
27349] 

Notice  Of  Expiration  of  Segregation, 
Termination  of  Classification, 
Cancellation  of  Applications  and 
Opening  of  Land,  Hohokam  Heritage 
Center,  Maricopa  County,  Arizona 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Notice. 

SUMMARY:  The  segregation  given  to  the 
land  under  Bureau  of  Land  Management 
application,  (AZA-27340),  proposed 
withdrawal,  expired  on  April  21, 1995. 
Notification  of  the  proposed  withdrawal 
was  published  in  the  Federal  Register 
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on  April  22, .1993,  (Vol.  58  FR.  pg 
21592)  and  the  segregation  was  issued 
for  a  two  yeeir  period.  Additionally  this 
notice  will  terminate  the  classification, 
published  in  the  Federal  Register  on 
December  23, 1992,  (Vol  57  FR.  pg 
61094),  for  960.00  acres  of  essentially 
the  same  land  for  the  same  purpose.  Due 
to  a  variety  of  reasons  the  entire  project 
was  canceled;  therefore,  the  need  for  the 
withdrawal  and/or  the  classification  for 
the  project  ceased  to  exist.  This  action 
will  open  the  land  to  surface  entry  and 
use  and  location  under  the  United 
States  mining  laws.  It  has  been  and  will 
remain  open  to  mineral  leasing. 
EFFECTIVE  DATE:  Expiration  of  the 
withdrawal  segregation  was  effective  on 
April  21, 1995.  Expiration  of  the 
classification  will  be  effective  upon 
publication  in  the  Federal  Register.  The 
land  will  be  opened  on  August  9, 1995. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Mezes,  BLM,  Arizona  State  Office,  P.O. 
Box  16563,  Phoenix,  Arizona  85011, 
602-650-0518. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  204  of  the  Federal  Land 
Policy  and  Management  Act  of  1976,  90 
Stat.  2751;  43  U.S.C.  1714,  the  following 
described  land  is  hereby  relieved  of  the 
segregative  effect  provided  by  Federal 
Register  publication  dated  April  22, 
1993,  and  opened  to  location  and  entry 
under  the  United  States  mining  laws 
and  surface  uses  as  allowed  by  law  to 
the  public  lands. 

Gila  and  Salt  River  Meridian,  Arizona 
T.  6  N.,  R.  1  W.. 

Sec.  24,  Lots  1-4,  WV2EV2,  WV2; 

Sec.  25,  Lots  1,  5,  7,  9  &  11,  NWV4NEV4, 
NV2NWV4. 

The  area  described  contains  approximately 
908.38  acres  in  Maricopa  County.  The 
classification  is  terminated  from  the 
following  described  lands  (AZA-27349). 

Gila  and  Salt  River  Meridian,  Arizona 

T.  6  N.,  R.  1  W., 

Sec.  24,  all; 

Sec.  25,  NV2. 

The  area  described  contains  approximately 
960.00  acres  in  Maricopa  County. 

Dated:  July  31, 1995. 

Mary  Jo  Yoas, 

Chief,  Lands  and  Minerals  Operations 
Section. 

[FR  Doc.  95-19567  Filed  8-8-95;  8:45  am) 
BILUNQ  CODE  4310-32-P 


Fish  and  Wildlife  Service 

Notice  of  Receipt  of  Applications  for 
Permit 

The  following  applicants  have 
applied  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 


notice  is  provided  pursuant  to  Section 
10(c)  of  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C.  1531,  et 
seq.]: 

PRT-805303 

Applicant:  Zoological  Society  of  San  Diego, 

San  Diego,  CA 

The  applicant  requests  a  permit  to 
import  scent  samples  from  wild, 
captive-held  and  captive-bom  giant 
panda  [Ailuropoda  melanoleuca)  from 
China  (from  the  wild  and  Beijing  Zoo, 
Wolong  and  Fuzhou  Breeding  Centers), 
Germany  (Berlin  Zoo),  Mexico  (Mexico 
City  Zoo)  and  Spain  (Madrid  Zoo)  for 
the  purpose  of  enhancement  of  the 
species  through  scientific  research.  The 
scent  samples  collected  from  the  wild 
will  only  be  collected  after  having  been 
nattirally  deposited.  Samples  collected 
from  captive  animals,  may  be  collected 
incidental  to  other  routine  and 
necessary  activities,  such  as  veterinary 
examinations. 

PRT-805160 

Applicant:  William  L.  Shores,  Orlando,  FL 

The  applicant  requests  a  permit  to 
import  the  sport-himted  trophy  of  one 
bontebok  {Damaliscus  pygarcus  dorcas] 
culled  from  the  captive  herd  maintained 
by  Mr.  Pine  Louw,  “Bankfontein” 
Springfontein,  Republic  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 

PRT-804082 

Applicant:  Dallas  Zoo,  Dallas,  TX 

The  applicant  requests  a  permit  to 
import  blood  and  tissue  samples  from 
no  more  than  20  Red  uakari  moi^eys 
[Cacajao  calvus)  from  Quebrada  Blanco, 
Pern  for  the  piurpose  of  enhancement  of 
the  svuvival  of  the  species  through 
scientific  research. 

PRT-805165 

Applicant:  Chicago  Zoo  Park  (Brookfield 

Zoo),  Brookfield,  IL 

The  applicant  requests  a  permit  to 
import  2  blood  samples  from  50  of  the 
following  wild  animals:  Black 
rhinoceros  [Diceros  bicornis),  Afiican 
wild  dogs  {Lycaon  pictus],  and  cheetah 
[Acinonyx  jubatus).  The  samples  are 
being  collected  by  the  Ministry  of 
Environment  and  Tourism,  Windhoek, 
Namibia  for  the  piupose  of 
enhancement  of  the  survival  of  the 
species  through  scientific  research. 
PRT-805032 

Applicant:  Hawthorn  Corporation,  Grayslake, 

IL 

The  applicant  requests  a  permit  to 
purchase  in  interstate  commerce  3 
captive-held  female  Asian  elephants 
[Elephas  maximus)  from  K  &  M 
Corporation  (Circus  Vargas)  for  the 


purpose  of  enhancement  of  the  smrvival 
of  the  species  through  conservation 
education  and  propagation. 

Written  data  or  comments  should  be 
submitted  to  the  Director,  U.S.  Fish  and 
Wildlife  Service,  Office  of  Management 
Authority,  4401  North  Fairfax  Drive, 
Room  420(c),  Arlington,  Virginia  22203 
and  must  be  received  by  the  Director 
within  30  days  of  the  date  of  this 
publication. 

Documents  and  other  information 
submitted  with  these  apphcations  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  to  the 
following  office  within  30  days  of  the 
date  of  publication  of  this  notice:  U.S. 
Fish  and  Wildlife  Service,  Office  of 
Management  Authority,  4401  North 
Fairfax  Drive,  Room  420(c),  Arlington, 
Virginia  22203.  Phone:  (703/358-2104); 
FAX:  (703/358-2281). 

Dated:  August  4, 1995. 

Mary  Ellen  Amtower, 

Acting  Chief,  Branch  of  Permits,  Office  of 
Management  Authority. 

(FR  Doc.  95-19682  Filed  8-8-95;  8:45  am] 
BILUNQ  CODE  4310-6S-P 


National  Park  Service 

Delaware  and  Lehigh  Navigation  Canal 
National  Heritage  Corridor 
Commission  Meeting 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  announces  an 
upcoming  meeting  of  the  Delaware  and 
Lehigh  Navigation  Canal  National 
Heritage  Corridor  Commission.  Notice 
of  this  meeting  is  required  under  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463). 

MEETING  DATE  AND  TIME:  Wednesday, 
August  16, 1995;  1:30  p.m.  imtil  4:30 
p.m. 

ADDRESSES:  Weatherly  Borough  Hall,  10 
Wilbur  Street,  Weatherly,  PA  18255. 

The  agenda  for  the  meeting  will  focus 
on  implementation  of  the  Management 
Action  Plan  for  the  Delaware  and 
Lehigh  Canal  National  Heritage  Corridor 
and  State  Heritage  Park.  The 
Commission  was  established  to  assist 
the  Commonwealth  of  Pennsylvania  and 
its  political  subdivisions  in  planning 
and  implementing  an  integral  strategy 
for  protecting  and  promoting  cultural, 
historic  and  naturd  resources.  The 
Commission  reports  to  the  Secretary  of 
the  Interior  and  to  Congress. 
SUPPLEMENTARY  INFORMATION:  The 
Delaware  and  Lehigh  Navigation  Canal 
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National  Heritage  Corridor  Commission 
was  established  by  Public  Law  100-692, 
November  18, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 
Acting  Executive  Director,  Delaware  and 
Lehigh  Navigation  Canal,  National 
Heritage  Corridor  Commission,  10  E. 
Church  Street,  Room  P-208,  Bethlehem, 
PA  18018,  (610)  861-9345. 

Dated:  July  28, 1995. 

David  B.  Witwer, 

Acting  Executive  Director,  Delaware  and 
Lehi^  Navigation  Canal  NHC  Commission. 
IFR  Doc.  95-19558  Filed  8-8-95;  8:45  am] 
BILLINQ  CODE  4310-7(MN 


Notice  of  Inventory  Completion  for 
Human  Remains  and  Associated 
Funerary  Objects  in  the  Control  of 
Glacier  Bay  National  Park  and 
Preserve,  Gustavus,  AK 

AGENCY:  National  Park  Service,  Interior 
ACTION:  Notice 

Notice  is  hereby  given  under  the 
Native  American  Graves  Protection  and 
Repatriation  Act,  25  U.S.C.  3003(d),  of 
the  completion  of  inventory  of  human 
remains  and  associated  funerary  objects 
in  the  control  of  Glacier  Bay  National 
Park  and  Preserve,  Gustavus,  AK.  The 
human  remains  and  associated  funerary 
objects  are  curated  at  Washington  State 
University,  Pullman,  WA. 

A  detail^  inventory  and  assessment 
of  these  hiunan  remains  and  associated 
funerary  objects  has  been  made  by  the 
National  Park  Service  curatorial  and 
anthropological  staff  in  consultation 
with  representatives  of  Hoonah  Indian 
Association. 

The  cremated  human  bones  and 
associated  funerary  objects  were 
recovered  in  1964  from  a  collapsed  log 
grave  house  on  the  western  shore  of 
Excursion  Inlet,  AK,  by  Dr.  Robert  E. 
Ackerman.  The  cremated  human 
remains  and  funerary  objects  were 
originally  in  bent  wood  boxes  which 
were’ deteriorated  when  documented  by 
Dr,  Ackerman. 

The  human  remains  represent  a 
minimum  of  three  adults  of  unknown 
sex,  statiure,  and  age.  No  knovm 
individuals  were  identifiable. 

Associated  funerary  objects  include  two 
copper  tube  firagments,  two  white  glass 
shirt  buttons,  several  clay  pipestem 
ft-agments,  an  eroded  piece  of  metal 
with  bits  of  woven  fabric,  four  pieces  of 
shaped  wood  (remains  of  the  bent  wood 
box  or  boxes  that  originally  contained 
the  remains),  a  bone  socket  containing 
a  wooden  plug,  and  several  decayed  bits 
of  cordage. 

Testimony  of  Tlingit  elders  recorded 
in  Goldschmidt  and  Haas,  “Possessory  - 


Rights  of  the  Natives  of  Southeastern 
Alaska,"  (1946),  and  testimony  taken 
during  recent  consultation  wiA  Hoonah 
Tlingit  elders  identifies  Excursion  Inlet 
as  within  the  traditional  territory  of  the 
Hoonah  Tlingit.  Dr.  Ackerman  suggests 
that  the  practice  of  cremation  among  the 
Hoonah  Tlingit  beceune  very  rare  after 
1890.  On  that  basis  these  human 
remains  are  believed  to  have  been 
interred  sometime  prior  to  that  time. 

Based  on  the  above  mentioned 
information,  officials  df  the  National 
Park  Service  has  determined  that, 
pursuant  to  25  U.S.C.  3001  (2),  there  is 
a  relationship  of  shared  group  identity 
which  can  be  reasonably  traced  between 
these  Native  American  hiunan  remains 
and  associated  funerary  objects  and  the 
Hoonah  Indian  Association.  All  of  the 
objects  are  reasonably  believed  to  have 
been  placed,  with  or  near  individual 
Native  American  human  remains  either 
at  the  time  of  death  or  later  as  part  of 
a  death  rite  or  ceremony. 

This  notice  has  been  sent  to  officials 
of  the  Hoonah  Indian  Association. 
Representatives  of  any  other  Indian  tribe 
that  believes  itself  to  be  culturally 
affiliated  with  these  human  remains  and 
associated  funerary  objects  should 
contact  Superintendent  Jim  Brady, 
Glacier  Bay  National  Park  and  Preserve, 
P.O.  Box  140,  Gustavus,  .AK  99826- 
0140,  telephone  (907)  697-2230  before 
September  8, 1995.  Repatriation  of  the 
human  remains  and  associated  funerary 
objects  to  the  Hoonah  Indian 
Association  may  begin  after  that  date  if 
no  additional  claimants  come  forward. 
Dated:  August  3, 1995 
Veletta  Canouts 

Acting,  Departmental  Consulting 
Archeologist  and 

Acting  Chief,  Archeological  Assistance 
Division 

IFR  Doc.  95-19607  Filed  8-8-95;  8:45  am] 
BILLINQ  CODE  431fr-70-F 


National  Register  of  Hi^oric  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before  July 
29, 1995.  Pursuant  to  §  60.13  of  36  CFR 
part  60  written  comments  concerning 
the  significance  of  these  properties 
under  the  National  Register  criteria  for 
evaluation  may  be  forwarded  to  the 
National  Register,  National  Park  Service, 
P.O.  Box  37127,  Washington,  D.C. 


20013-7127.  Written  comments  should 
be  submitted  by  August  24, 1995. 

Carol  D.  Shull, 

Keeper  of  the  National  Register 
MASSACHUSETTS 
Worcester  County 

Blackstone  Manufacturing  Company  Historic 
District,  Roughly,  area  surrounding  Butler, 
Canal,  Church,  County,  Ives,  Main, 

Mendon,  Old  Mendon,  and  School  Sts., 
Blackstone,  95001038 
East  Blackstone  Village  Historic  District, 
Roughly,  area  along  Elm  St.  at  the  jet.  with 
Summer  St,  Blackstone,  95001040 
Famum’s  Gate  Historic  District,  Roughly, 
area  surrounding  the  jet.  of  Main  and 
Blackstone  Sts.,  Blaclutone,  95001039 

MISSOURI 
Perry  County 

St.  Mary’s  of  the  Barrens  Historic  District, 

SW  of  the  jet  of  W.  Saint  Joseph  St.  and 
MO  51,  Perryville,  95001041 

N.  MARIANA  ISLANDS 

Saipan  Municipality 

Japanese  20mm  Cannon  Blockhouse,  NW  of 
Puntan  Opyan,  Saipan  Island  vicinity, 
95001048 

NEW  JERSEY 
Bergen  County 

Cooper,  Tunis  R.,  House,  83  Cooper  St, 
Bergenfield,  95001046 

Cumberland  County 

Maurice  River  Lighthouse,  Lighthouse  Rd., 
near  the  jet  of  East  Point  Rd.,  Maurice 
River  Township,  95001047 

Essex  County 

Church  Street  School,  65  Church  St.,  Nutley 
Township,  Nutley,  95001042 

TENNESSEE 

Davidson  County 

Miller,  Dr.  Cleo,  House,  1431  Shelton  Ave., 
Nashville,  95001045 

Rutherford  County 

Jones,  Enoch  H.  House,  6339  Halls  Hill  Pike, 
Murfreesboro  vicinity,  95001043 

Wilson  County 

Seay,  William  Washington,  House,  10575 
Trousdale  Ferry  Pike,  Flat  Rock  vicinity, 
95001044 

WISCONSIN 

Dane  County 

Forest  Products  Laboratory,  1  Gifford  Pinchot 
Dr.,  Madison,  95001037 

(FR  Doc.  95-19559  Filed  8-8-95;  8:45  am] 
BILUNQ  CODE  4310-70-P 

Notice  of  Intent  to  Repatriate  Cultural 
Items  in  the  Possession  of  the  Phoebe 
A.  Hearst  Museum  of  Anthropology, 
University  of  California,  Berkeley,  CA 

AGENCY:  National  Park  Service,  Interior 
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action;  Notice 

Notice  is  hereby  given  under  the 
Native  American  Graves  Protection  and 
Repatriation  Act  of  1990  of  the  intent  to 
repatriate  cultiiral  items  in  the 
possession  of  the  Phoebe  A.  Heeirst 
Museum,  University  of  California, 
Berkeley,  CA  that  meet  the  definition  of 
“imassociated  funerary  object”  under  25 
U.S.C.  3001  (3)(B). 

The  items  consist  of  an  olla  (1-22476) 
and  an  amulet  (1-255409)  collected 
from  sites  in  the  Vallecitos  Valley  of  Sem 
Diego  Coimty,  CA. 

The  catalogue  information  for  the  olla 
(1-22476)  states  that  it  is  a  “mortuary 
olla”  and  that  it  was  collected  for  the 
Heye  Musemn  of  American  Indians, 
which  subsequently  exchanged  it  to  the 
University  of  California  in  1920.  It  was 
collected  on  October  26, 1920  by 
Edward  H  Davis  frtjm  Vallecitos,  San 
Diego  Coimty,  California.  The  olla  is 
whole,  made  of  ceramic  and  is  colored 
light  brown  with  patches  of  black  fired 
areas.  It  is  approximately  30  centimeters 
tall.  The  shape  of  the  vessel  is 
stylistically  similar  to  ollas  found 
tluoughout  the  aboriginal  territory  of  the 
Diegueno/Tipai-Ipai,  as  it  is  outlined  in 
the  Handbook  of  North  American 
Indians,  Vol.  8,  pp  592-609. 

Based  on  the  above  information. 
Museum  Officials  have  determined 
pursuant  to  25  U.S.C.  3001  (3)  (B)  that 
the  olla  is  reasonably  believed  to  have 
been  intentionally  placed  with  or  near 
individual  human  remains  at  the  time  of 
death  or  later  as  part  of  the  death  rite 
or  ceremony  of  a  culture. 

The  amulet  (1-266409)  was  found  in 
a  cremation  in  Vallecitos  Valley,  San 
Diego  County,  California  and  is  part  of 
the  Ben  L.  Squier  collection.  The 
catalogue  record  for  the  amulet  states 
that  it  is  made  of  clay  with  mica 
inclusions  into  the  shape  of  a 
thunderbird.  Its  dimensions  are  6  cm 
long  and  2  cm  in  width  at  its  widest 
point.  The  amulet  is  cracked  in  three 
places  at  its  base,  has  a  black  surface, 
was  finished  by  burnishing  and  has  a 
hole  through  the  body  for  stringing.  The 
catalogue  card  further  states  “California, 
San  Diego,  Vallecito  Valley”  “Cremation 
assoc,  w/  16  small  carved  beads.”  The 
amulet  was  donated  to  the  University  of 
CaUfomia  in  1984  by  the  Oregon 
Historical  Society  without  the  cremation 
or  beads. 

Based  on  the  above  information 
museum  officials  have  determined, 
pursuant  to  25  U.S.C.  3001  (3)(B),  that 
the  amulet  is  reasonably  believed  to 
have  been  intentionally  placed  with  or 
near  individual  human  remains  at  the 
time  of  death  or  later  as  part  of  the  death 
rite  or  ceremony  of  a  culture. 


Available  evidence  does  not  allow 
identification  of  a  single  Indian  tribe  as 
being  cultiually  affiliated  with  these 
cultural  objects.  Recent  assessment 
studies  in  consultation  with  Indian 
tribes  indicate  basic  similarities  in 
crematory  practices,  ceramics,  and 
geographic  location  between  known 
archaeological  traditions  from  which 
similar  objects  have  been  recovered  and 
groups  believed  to  be  ancestral  to  the 
contemporary  Diegueno.  Based  on  the 
above  information  museum  officials 
have  determined  pursuant  to  25  U.S.C. 
3001  (2),  that  there  is  a  relationship  of 
shared  group  identity  that  can  be 
reasonably  traced  between  the  olla  and 
amulet  and  contemporary  Diegueno 
descendants,  including  the  San  Pasqual 
Band  of  Indians,  the  Cuyapaipe  Band  of 
Mission  Indians,  Viejas  Tribal  Council, 
Manzanita  General  Council,  Campo 
Band  of  Mission  Indians,  Jamul  Band  of 
Mission  Indians,  Sycuan  Business 
Committee,  Barona  General  Business,  La 
Posta  Band  of  Mission  Indians,  Inaja 
and  Cosmit  Band  of  Mission  Indians, 
Mesa  Grande  Band  of  Mission  Indians, 
and  the  Santa  Ysabel  Band  of  Mission 
Indians.  The  San  Pasqual  Band  of 
Indians  expressed  an  interest  in 
repatriating  these  cultural  items. 

This  notice  has  been  sent  to  officials 
of  the  San  Pasqual  Band  of  Indians,  the 
Cuyapaipe  Band  of  Mission  Indians, 
Viejas  Tribal  Council,  Manzanita 
General  Coimcil,  Campo  Band  of 
Mission  Indians,  Jeunul  Band  of  Mission 
Indians,  Sycuan  Business  Committee, 
Barona  General  Business,  La  Posta  Band 
of  Mission  Indians,  Inaja  and  Cosmit 
Band  of  Mission  Indians,  Mesa  Grande 
Band  of  Mission  Indians,  and  the  Santa 
Ysabel  Band  of  Mission  Indians. 
Representatives  of  any  other  Indian  tribe 
that  believes  itself  to  be  culturally 
affiliated  with  these  cultural  items 
should  contact  Fritz  Stem,  NAGPRA 
Project  Coordinator,  University  of 
CaUfomia,  Phoebe  A.  Hearst  Museum  of 
Anthropology,  103  Kroeber  Hall, 
Berkeley,  CA  94720,  telephone  (510) 
643-7833  before  September  8, 1995. 
Repatriation  of  these  cultural  items  to 
the  San  Pasqual  Band  of  Indians  may 
begin  after  that  date  if  no  additional 
claimants  come  forward. 

Dated;  August  3, 1995 
Veletta  Canouts 

Acting,  Departmental  Consulting 
Archeologist,  and 

Acting  Chief,  Archeological  Assistance 
Division 

[FR  Doc.  95-19606  Filed  8-8-95;  8:45  am] 
NLUNQ  CODE  4310-70-F 


National  Park  Service  Reorganization 

AGENCY:  National  Park  Service  Interior. 
ACTION:  Notice. 

SUMMARY:  This  Secretarial  Order 
restmctures  the  National  Park  Service 
and  describes  its  central  and  field 
organization  and  the  places  at  which, 
the  employees  from  whom,  and  the 
methods  whereby,  the  pubUc  may 
obtain  information,  make  submittals  of 
requests,  or  obtain  decisions. 

OATES:  August  2, 1995. 

Roger  G.  Kennedy, 

Director. 

Order  No.  3189 
Subject:  National  Park  Service 
Reorganization. 

Sec.  1  Purpose.  The  purpose  of  this  Order 
is  to  reorganize  the  National  Park  Service  in 
the  following  ways; 

a.  Restructure  die  Headquarters  office 
dovm  to  the  level  of  the  Associate  Directors, 
reducing  the  number  of  Associate  Directors 
from  six  to  five. 

b.  Replace  the  ten  Regional  offices  with 
seven  Field  Director  Offices. 

c.  Establish  the  concept  of  “clusters”  of 
park  units  that  will  provide  a  framework  for 
decision  making  and  sharing  resources. 

d.  Maximize  efficient  use  of  limited 
resources  through  establishment  of  program- 
specific  National  Program  Centers. 

Sec.  2  Authority.  This  Order  is  issued  in 
accordance  with  the  authority  provided  by 
Section  2  of  Reorganization  Plan  No.  3  of 
1950  (64  Stat.  1262),  as  amended. 

Sec.  3  Basic  Organization.  The  new 
organization  consists  of  Washington,  DC 
Headquarters  Office,  seven  Field  Director 
Offices,  sixteen  System  Support  Offices, 
elven  National  Program  Centers,  two 
Administrative  Service  Centers,  and  the 
National  Park  Service  Field  Units  (such  as 
but  not  limited  to  parks,  recreational  areas, 
sites,  and  monuments). 

Sec.  4  Headquarters  Organization.  The 
Headquarters  Office  in  Washington,  DC, 
provides  national  level  leadership  and 
advocacy,  policy  and  regulatory  formulation 
and  direction,  program  guidance,  budget 
formulation,  legislative  support,  and 
accountability  for  programs  and  activities 
managed  by  the  field  and  key  program 
offices.  Administrative,  technical  and  other 
professional  support  to  park  and  other 
customers  are  provided  by  tbe  National 
Program  Centers  described  in  Sec.  6  of  this 
Order.  The  Headquarters  Office  consists  of 
■  the  Office  of  the  Director  and  five  Associate 
Directors. 

a.  The  Office  of  the  Director  is  composed 
of  the  following:  the  Director  and  Deputy 
Director,  who  set  the  strategic  direction  and 
provide  leadership  to  the  organization  as  a 
whole;  the  Assistant  Director  for  External 
Affairs,  with  responsibility  for  legislative  and 
Congressional  Affairs,  Public  Affairs,  and 
Tourism  the  Chief,  Office  of  International 
Affairs;  and  other  such  staff  as  necessary  to 
support  the  Office  of  Director. 

b.  The  Associate  Director,  Park  Operations 
and  Education  replaces  the  position  of 
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Associate  Director,  Operations,  with 
responsibility  for  the  functions  of  that  former 
position,  except  for  land  resources,  which  are 
the  responsibility  of  the  Associate  Director, 
Professional  Services.  The  Associate  Director, 
Park  Operations  and  Education  supervises 
the  Statistical  Unit  (Denver)  and  the 
following  national  program  centers:  Field 
Operations  Technical  Support  Center 
(Denver,  CO);  NPS  Office,  National 
Interagency  Fire  Center  (Boise,  ID);  and  the 
Interpretive  Design  Center  (Harpers  Ferry, 
WV). 

c.  The  Associate  Director,  Nahiral  Resource 
Stewardship  and  Science  replaces  the 
position  of  Associate  Director,  Natural 
Resources,  with  responsibility  for  the 
function  of  that  former  position  and  for 
enviroiunental  quality.  The  Associate 
Director,  Natural  Resource  Stewardship  and 
Science  supervises  the  Chief  Scientist  for  the 
National  Park  Service  and  the  Natural 
Resources  Program  Support  Center  (Denver 
and  Ft.  Collins,  CO). 

d.  The  Associate  Director,  Cultural 
Resource  Stewardship  and  Partnerships 
replaces  the  position  of  Associate  Director, 
Cultiual  Resources,  with  responsibility  for 
the  functions  of  that  former  position  and  for 
partnership  programs;  grants  administration; 
rivers,  trails  and  conservation  assistance;  and 
State  program  review.  The  Associate 
Director,  Cultural  Resource  Stewardship  and 
Partnerships  supervises  the  following 
National  Program  Centers:  Cultural  Resources 
Program  Support  Center,  Partnership 
Programs  Service  Center,  and  National  Center 
for  Preservation  Technology  and  Training. 

e.  The  Associate  Director,  Professional 
Services  replaces  the  position  of  Associate 
Director,  Planning  and  Development,  with 
responsibility  for  the  functions  of  that  former 
position,  with  the  following  exceptions. 
Environmental  quality  is  transferred  to  the 
Associate  Director,  Natural  Resource 
Stewardship  and  Science.  Rivers,  trails,  and 
conservation  programs;  grants 
administration;  and  State  program  review  are 
transferred  to  the  Associate  Director,  Cultural 
Resoiuce  Stewardship  and  Partnerships.  The 
Associate  Director,  Professional  Services  is 
also  responsible  for  land  resources  and 
strategic  planning  and  supervises  the 
Planning,  Design  and  Construction  Center 
(E)enver,  CO),  and  the  Information  and 
Telecommunications  Center  (Denver,  CO  and 
Washington,  DC). 

f.  The  Associate  Director,  Administration 
replaces  the  positions  of  Associate  Director, 
Budget  and  Administration  and  the  Associate 
Director,  Management  Systems,  with 
responsibility  for  the  functions  of  those 
former  position,  with  the  exception  of 
tourism,  which  is  transferred  to  the  Assistant 
Director,  External  Affairs.  The  Associate 
Director,  Administration  is  also  responsible 
for  Equal  Employment  Opportunity,  is  the 
Chief  Financial  Officer  for  the  National  Park 
Service  and  supervises  two  Administrative 
Service  Centers  in  the  Washington,  IXZ  and 
Denver,  CO  metropolitan  areas  and  the 
following  National  Program  Centers; 
Accounting  Operations  Center  (Reston),  VA); 
Employee  Development  Center  (Grand 
Canyon  National  Park,  AZ;  Harpers  Ferry, 
WV;  and  Glynco,  GA).  The  Director,  National 


Park  Service,  is  authorized  to  establish 
additional  Administrative  Service  Centers, 
with  approval  from  the  Assistant  Secretary 
for  Fish  and  Wildlife  and  Parks  and  the 
Assistant  Secretary — ^Policy,  Management 
and  Budget. 

Sec.  5  Field  Organization.  The  National 
Park  Service  Field  Units  (parks)  are 
organized  into  a  maximum  of  sixteen 
ecological-cultural-geographical  clusters  of 
10-35  units  each.  Parks  in  a  cluster  will 
cooperatively  share  staff  to  maximize  support 
to  all  units  in  the  cluster.  The  cluster  serves 
as  a  framework  for  cooperation  and  decision¬ 
making  rather  than  a  staffed  organizational 
entity. 

-a.  Seven  Field  Director  Offrces  replace  the 
ten  Regional  offices  and  are  headed  by  Field 
Directors.  Field  Directors  supervise  the  field 
units  and  System  Support  Offices  within 
their  Field  Director  Office  boundaries; 
provide  direction,  oversight,  budget 
formulation,  and  assistance  in  media 
relations  and  serve  as  the  principal  policy 
interface  for  the  area  as  a  whole,  ensuring 
consistency  with  national  priorities.  The 
Field  Director  Office  boundaries  are  shown 
on  the  attached  map.  The  Field  Director 
Offices  are  located  as  follows;  Northeast 
(Philadelphia,  PA);  Southeast  (Atlanta,  GA); 
Midwest  (Omaha,  NE);  Intermountain 
(Denver,  CO);  Pacific  West  (San  Francisco, 
CA);  Alaska  (Anchorage,  AK)  and  National 
Capital  (Washington,  DC). 

b.  Sixteen  System  Support  Offices  are 
established,  each  to  be  headed  by  a 
Superintendent  and  supporting  a  specific 
cluster.  Each  System  Support  Office  provides 
and  obtains  professional,  technical,  and 
administrative  services;  provides  technical 
assistance  to  conservation  partners;  serves  as 
a  liaison  with  other  agencies  and  interests; 
and  participates  in  ecosystem  management, 
planning  and  partnerships.  System  Support 
Offices  are  named  and  located  as  a  follows: 
New  England/Adirondack  in  Boston,  MA; 
Allegheny  and  Chesapeake  in  Philadelphia, 
PA;  National  Capital  in  Washington,  DC; 
Atlantic  Coastal  Plain,  Appalachian,  and  Gulf 
Coast  in  Atlanta,  GA;  Great  Lakes  and  Great 
Plains  in  Omaha,  NE;  Colorado  Plateau  and 
Rocky  Mountains  in  Denver,  CO;  Desert 
Southwest  in  Sante  Fe,  NM;  Pacific/Great 
Basin  in  San  Francisco,  CA;  Columbia/ 
Cascades  in  Seattle,  WA;  Alaska  in 
Anchorage,  AK;  and  Pacific  Islands  in 
Honolulu,  HI.  The  Director,  National  Park 
Service,  is  authorized  to  change  the  names  of 
these  System  Support  Offices  and  to  change 
their  location  as  fading  becomes  available, 
with  approval  from  the  Assistant  Secretary 
for  Fish  and  Wildlife  and  Parks  and  the 
.  Assistant  Secretary — Policy,  Management 
and  Budget. 

Sec.  6  National  Program  Centers. 

National  Program  Centers  are  established  to 
provide  administrative,  technical,  and  other 
professional  support  to  parks  and  other 
customers.  The  following  organizations  are 
National  Program  Centers:  Accounting 
Operations  Center;  Employee  Development 
Center;  Natural  Resources  Program  Support 
Center;  Cultural  Resources  Program  Support 
Center;  Partnership  Programs  Service  Center; 
National  Center  for  Preservation  Technology 
and  Training;  Planning,  Design  and 


Construction  Center;  Information  and 
Telecommimications  Center;  Field 
Operations  Technical  Support  Center, 
Interpretive  Design  Center;  and  the  NPS 
Office  at  the  National  Interagency  Fire 
Center. 

Sec.  7  Administrative  Provision.  The 
Director,  National  Park  Service  is  responsible 
for  effecting  the  transfer  of  personnel,  funds, 
and  property  to  implement  the  provisions  of 
this  order. 

Sec.  8  Effective  Date.  This  Order  is  May 
31, 1995.  Implementation  will  be  in  phases 
at  the  discretion  of  the  Director,  National 
Park  Service  and  upon  notification  through 
the  Assistant  Secretary  for  Fish  and  Wildlife 
and  Parks  to  the  Assistant  Secretary — Policy, 
Management  and  Budget.  This  Order  will 
remain  in  effect  until  its  provisions  are 
converted  to  the  Departmental  Manual  or 
until  it  is  amended,  superseded  or  revoked, 
whichever  comes  first.  In  the  absence  of  the 
foregoing  action,  the  provisions  of  this  Order 
will  terminate  and  be  considered  obsolete  on 
October  1, 1996. 

Dated:  May  31, 1995. 

Bruce  Babbitt,. 

Secretary  of  the  Interior. 

(FR  Doc.  95-19572  Filed  8-8-95;  8:45  am] 
BtLUNQ  CODE  4310-70-M 


INTERSTATE  COMMERCE 
COMMISSION 

[Finance  Docket  No.  32723] 

Southern  Pacific  Transportation  Co., 
The  Denver  and  Rio  Grande  Western 
Railroad  Co.,  St  Louis  Southwestern 
Railway  Co.,  and  SPCSL  Corp.— 
Construction  and  Operation 
Exemption — Stratford,  TX 

agency:  Interstate  Commerce 
Commission. 

ACTION:  Notice  of  conditional 
exemption. 

SUMMARY:  Under  49  U.S.C.  10505,  the 
Commission  conditionally  exempts 
from  the  prior  approval  requirements  of 
49  U.S.C.  10901  the  construction  and 
operation  of  a  line  of  railroad  by 
Southern  Pacific  Transportation 
Company,  The  Denver  and  Rio  Grande 
Western  Railroad  Company,  St.  Louis 
Southwestern  Railway  Company,  and 
SPCSL  Corp.  (collectively,  SP).  The 
proposed  line  would  be  a  1,222-foot 
connection  between  the  track  of  The 
Atchison,  Topeka  and  Santa  Fe  Railway 
Company  (Santa  Fe)  and  the  track  of  SP 
at  the  Santa  Fe/SP  intersection  at 
Stratford,  TX.  This  decision  will  become 
effective,  if  appropriate,  only  upon 
completion  of  the  Commission’s 
environmental  review  concerning 
construction  of  the  proposed  rail  line 
and  issuance  of  a  further  decision. 
DATES:  Petitions  to  reopen  must  be  filed 
by  August  29, 1995. 
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ADDRESSES:  Send  pleadings  referring  to 
Finance  Docket  No.  32723  to:  (1)  Office 
of  the  Secretary,  Case  Control  Branch, 
Interstate  Commerce  Commission,  1201 
Constitution  Avenue,  NW.,  Washington, 
DC  20423;  and  (2)  Petitioner’s 
representative:  Paul  A.  Cunningham, 
Harkins  Cunningham,  1300  19m  Street, 
NW,  Washington,  DC  20036. 

FOR  FURTHER  INFORMATION  CONTACT: 
Beryl  Gordon,  (202)  927-5610.  [TDD  for 
the  hearing  impaired:  (202)  927-5721.] 
SUPPLEMENTARY  INFORMATION: 

Additional  information  is  contained  in 
the  Commission’s  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from:  Dynamic 
Concepts,  Inc.,  Interstate  Commerce 
Commission  Building,  1201 
Constitution  Avenue  NW,  Room  2229, 
Washington,  DC  20423.  Telephone: 

(202)  289-4357/4359. 

Decided:  July  28, 1995. 

By  the  CZommission,  Chairman  Morgan, 
Vice  Chairman  Owen,  and  Commissioners 
Simmons  and  McDonald. 

Vernon  A.  Williams, 

Secretary. 

[FR  Doc.  95-19514  Filed  8-8-95;  8:45  am) 
BILUNG  CODE  7036-01-P 


INTERNATIONAL  BOUNDARY  AND 
WATER  COMMISSION 

Finding  of  No  Significant  Impact 

AGENCY:  United  States  Section, 
International  Boundary  and  Water 
Commission,  United  States  and  Mexico. 
ACTION:  Notice  of  finding  of  no 
significant  impact. 

SUMMARY:  Based  on  an  environmental 
assessment  prepared  by  Quisto  Energy 
Corporation  (Quisto)  to  construct, 
operate,  and  maintain  a  gas  well  located 
on  the  Main  Floodway  of  the  Lower  Rio 
Grande  Flood  Control  Project  (LRGFCP), 
the  United  States  Section,  International 
Bmmdary  and  Water  Commission, 
United  States  and  Mexico  (USIBWC) 
finds  that  the  proposed  action  to  issue 
a  license  to  Quisto  for  such  works  is  not 
a  major  federal  action  that  would  have 
a  significant  adverse  effect  on  the 
qua^ty  of  the  human  environment. 
Therefore,  pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Coimcil  on 
Environmental  QuaUty  Final 
Regulations  (40  CFR  Parts  1500  through 
1508);  and  the  U.S.  Section’s 
Operational  Procedmes  for 
Implementing  Section  102  of  NEPA, 
pubUshed  in  the  Federal  Register 
September  2, 1981  (46FR44083-44094); 
the  USIBWC  hereby  gives  notice  that  an 


environmental  impact  statement  will 
not  be  prepared  for  the  proposed  action. 
ADDRESS:  Mr.  Yusuf  E.  Farran,  Division 
Engineer,  Environmental  Management 
Division,  United  States  Section, 
International  Boundary  and  Water 
Commission,  United  States  and  Mexico, 
4171  North  Mesa  Street,  C-310,  El  Paso, 
Texas  79902-1441.  Telephone:  915/ 
534-6704. 

SUPPLEMENTARY  INFORMATION: 

Proposed  Action 

The  action  proposed  is  for  the 
USIBWC  to  issue  a  Ucense  to  Quisto  to 
construct,  operate,  and  maintain  a  gas 
well  and  install  related  features  within 
Meyerhoff  No.  5.  Drilling  Unit,  Lot  271, 
Kelly-Pharr  Subdivision,  Hidalgo 
County,  Texas.  The  gas  well  is  proposed 
to  be  located  on  privately  owned  land 
within  the  Main  Floodway  of  the 
USIBWC  LRGFCP  approximately  8 
kilometers  southeast  of  the  town  of 
Pharr.  Access  to  the  drilling  site  is  by 
way  of  existing  coimty  and  private 
roads. 

Alternatives  Considered 

Three  alternatives  were  considered  in 
the  Environmental  Assessment  (EA): 

The  Proposed  Action  Alternative  is 
for  Quisto  to  construct,  operate,  and 
maintain  a  gas  well  is  a  cultivated  field 
within  the  Main  Floodway  of  the 
USIBWC  LRGFCP.  This  proposed  action 
will  require  the  USIBWC  to  issue  a 
hcense  to  ensure  that  such  works  do  not 
cause  an  obstruction  to  flood  flows 
within  the  floodway  or  interfere  with 
the  operation  and  maintenance  of  the 
LRGFCP. 

The  No  Action  Alternative  is  for 
Quisto  to  not  construct,  operate,  and 
maintain  a  gas  well  within  the  Main 
Floodway  of  the  LRGFCP.  The  no  action 
alternative  will  not  require  the  USIBWC 
to  issue  a  license  since  no  work  will  be 
done  within  the  LRGFCP.  The  no  action 
alternative  will  result  in  the  denial  of 
access  to  the  mineral  owner  to  rightfully 
owned  minerals,  loss  of  tax  revenues  to 
the  State  of  Texas,  and  result  in  an 
unrecoverable  clean  energy  source. 

The  Directional  Well  Alternative  is  for 
Quisto  to  drill  a  well  fi-om  outside  the 
Main  Floodway  to  a  depth  below  the 
proposed  surface  location.  The 
directional  well  alternative  will  not 
require  the  USIBWC  to  issue  a  license 
since  no  work  will  be  done  within  the 
LRGFCP.  The  directional  well 
alternative  is  considered  not  workable 
because  of  a  lack  of  an  available  surface 
drillsite  outside  the  Main  Floodway  and 
technical  problems  associated  with  a 
bottomhole  location  some  457  meters  or 
more  fi'om  the  smface  location. 


Environmental  Assessment 

The  USIBWC  received  from  Quisto  a 
completed  Environmental  Assessment 
(EA)  for  the  proposed  gas  well  and 
related  featiues.  The  EA  is  ciurently 
available  for  review  emd  comment. 

Finding  of  the  Environmental 
Assessment 

The  EA  finds  that  the  proposed  action 
for  Quisto  to  construct,  operate,  and 
maintain  a  gas  well  within  the  Maine 
Floodway  of  the  USIBWC  LRGFCP  (and 
the  USIBWC  to  issue  a  license  for  such 
work)  does  not  constitute  a  major 
federal  action  which  would  cause  a 
significant  local,  regional,  or  national 
adverse  impact  on  the  environment 
based  on  the  following  facts: 

1.  The  United  States  Army  Corps  of 
Engineers  has  determined  that  no  waters 
of  the  United  States  including  wetlands 
will  be  impacted  by  the  proposed  gas 
well  and  related  featiues. 

2.  The  United  States  Fish  and  Wildlife 
Service  has  determined  that  federally 
listed  endangered  or  threatened  species 
are  imlikely  to  be  adversely  affected  by 
the  proposed  gas  well  and  related 
features. 

3.  The  Texas  Historical  Commission 
has  determined  that  no  survey  is 
required  and  the  project  may  proceed. 

4.  The  USIBWC  has  determined  that 
the  proposed  gas  well  ahd  related 
features  will  have  no  significant  effect 
upon  the  flood  carrying  capacity  of  the 
Main  Floodway. 

On  the  basis  of  the  Quisto  EA,  the 
USIBWC  has  determined  that  an 
environmental  impact  statement  is  not 
required  for  the  issuance  of  license  to 
Quisto  to  construct,  operate,  and 
maintain  a  gas  well  and  install  related 
features  within  the  Main  Floodway  of 
the  USIBWC  LRGFCP  and  hereby 
provides  notice  of  a  finding  of  no 
significant  impact  (FONSI).  An 
environmental  impact  statement  will 
not  be  prepared  imless  additional 
information  which  may  affect  this 
decision  is  brought  to  om  attention 
within  thirty  (30)  days  of  the  date  of -this 
Notice.  A  limited  number  of  copies  of 
the  EA  and  FONSI  are  available  to  fill 
single  copy  requests  at  the  above 
address. 

Dated:  August  2, 1995. 

Randall  A.  McMains, 

Attorney. 

(FR  Doc.  95-19626  Filed  8-8-95;  8:45  am) 
BILLING  CODE  4810-03-M 
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DEPARTMENT  OF  JUSTICE 
Information  Collections  Under  Review 

The  Office  of  Management  and  Budget 
(OMB)  has  been  sent  &e  following 
collection(s)  of  information  proposals 
for  review  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  USC 
Chapter  35)  and  the  Paperwork 
Reduction  Reauthorization  Act  since  the 
last  list  was  published.  Entires  are 
grouped  into  submission  categories, 
with  each  entry  containing  the 
following  information: 

(1)  The  title  of  the  form/collection; 

(2)  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection. 

(3)  Who  will  be  asked  or  required  to 
respond,  as  well  as  a  brief  abstract; 

(4)  An  estimate  of  the  total  number  of 
respondents  and  the  amoimt  of  time 
estimated  for  an  average  respondent  to 
respond; 

(5)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection;  and, 

(6)  An  indication  as  to  whether 
Section  3504(h)  of  Public  Law  96-511 
applies. 

Comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  bmden  and  associated 
response  time,  should  be  directed  to  the 
OMB  reviewer,  Mr.  Jeff  Hill  on  (202) 
395-7340  and  to  the  Department  of 
Justice’s  Clearance  Officer,  Mr.  Robert  B. 
Briggs,  on  (202)  514—4319.  If  you 
anticipate  commenting  on  a  form/ 
collection,  but  find  that  time  to  prepare 
such  comments  will  prevent  you  fi'om 
prompt  submission,  you  should  notify 
the  OMB  reviewer  and  the  Department 
of  Justice  Clearance  Officer  of  your 
intent  as  soon  as  possible.  Written 
comments  regarding  the  burden 
estimate  or  any  other  aspect  of  the 
collection  may  be  submitted  to  Office  of 
Information  and  Regulatory  Afiairs, 
Office  of  Management  and  Budget, 
Washington,  EKH  20503,  and  to  Mr. 

Robert  B.  Briggs,  Department  of  Justice 
Clearance  Officer,  Systems  Policy  Staff/ 
Information  Resources  Management/ 
Justice  Management  Division  Suite  850, 
WCTR,  Washington,  DC  20530. 

Extension  of  a  Currently  Approved 
Collection 

(1)  Nonimmigrant  Checkout  Letter. 

(2)  Form  C-146.  Immigration  and 
Naturalization  Service,  United  States 
Department  of  Justice. 

(3)  Primary:  Individuals  or 
households.  Others:  None.  This  form  is 
used  in  making  inquiry  of  persons  in  the 
United  States  or  abroad  concerning  the 


whereabouts  of  aliens  and/or  depeurture 
information  wanted  by  the  Immigration 
and  Naturalization  Service,  when  initial 
investigation  to  locate  the  alien  or  verify 
his/her  departure  has  been 
imsuccessful. 

(4)  20,000  annual  respondents  at  .166 
(10  minutes)  per  response. 

(5)  3,320  annual  biurden  hours. 

(6)  Not  applicable  under  section  3504 
(h)  of  Public  Law  96-511. 

Public  comment  on  this  item  is 
encouraged. 

Dated:  August  3, 1995. 

Robert  B.  Briggs, 

Department  Clearance  Officer,  United  States 
Department  of  Justice. 

[FR  Doc.  95-19611  Filed  8-8-95;  8:45  am] 
BILUNQ  CODE  4410-10-M 


Information  Collections  Under  Review 

The  Office  of  Management  and  Budget 
(OMB)  has  been  sent  the  following 
collection(s)  of  information  proposals 
for  review  imder  the  provisions  of  the 
Paperwork  Reduction  Act  (44  USC 
Chapter  35)  and  the  Paperwork 
Reduction  Reauthorization  Act  since  the 
last  list  was  published.  Entries  are 
grouped  into  submission  categories, 
with  each  entry  containing  the 
following  information: 

(1)  The  title  of  the  form/collection; 

(2)  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection; 

(3)  Who  will  be  asked  or  required  to 
respond,  as  well  as  a  brief  abstract; 

(4)  An  estimate  of  the  total  number  of 
respondents  and  the  amoimt  of  time 
estimated  for  an  average  respondent  to 
respond; 

(5)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection;  and, 

(6)  An  indication  as  to  whether 
Section  3504(h)  of  Public  Law  96-511 
applies. 

Comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
OMB  reviewer,  Mr.  Jeff  Hill  on  (202) 
395-7340  and  to  the  Department  of 
Justice’s  Clearance  Officer,  Mr.  Robert  B. 
Briggs,  on  (202)  514—4319.  If  you 
anticipate  commenting  on  a  form/ 
collection,  but  find  that  time  to  prepare 
such  comments  will  prevent  you  from 
prompt  submission,  you  should  notify 
the  OMB  reviewer  and  the  Depeulment 
of  Justice  Clearance  Officer  of  your 
intent  as  soon  as  possible.  Written 
comments  regarding  the  burden 
estimate  or  any  other  aspect  of  the 
collection  may  be  submitted  to  Office  of 


Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503,  and  to  Mr. 

Robert  B.  Briggs,  Department  of  Justice 
Clearance  Officer,  Systems  Policy  Staff/ 
Information  Resources  Management/ 
Justice  Management  Division,  Suite  850, 
WCTR,  Washington,  DC  20530. 

Extension  of  a  Currently  Approved 
Collection 

(1)  Standardized  Supporting  Letter  for 
NATO  Dependent  Employment. 

(2)  Form — None.  Immigration  and 
Naturalization  Service,  United  States 
Department  of  Justice. 

(3)  Primary:  Individuals  or 
households.  Others:  Federal 
Government.  The  standardized 
supporting  letter  for  NATO  dependent 
employment  will  facilitate  applications 
for  employment  by  dependents  of 
certain  principal  aliens  classified  as 
NATO-1,  2,  3,  4,  5,  6,  and  7 
nonimmigrants  by  ensuring  that  they  are 
given  proper  consideration. 

(4)  125  annual  respondents  at  .25 
homs  per  response. 

(5)  31.25  annual  burden  hours. 

(6)  Not  applicable  under  section  3504 
(h)  of  Public  Law  96-511. 

Public  comment  on  this  item  is 
encouraged. 

Dated:  August  3, 1995. 

Robert  B.  Briggs, 

Department  Clearance  Officer,  United  States 
Department  of  Justice. 

(FR  Doc.  95-19612  Filed  8-8-95;  8:45  am] 
BILUNO  CODE  4410-10-M 


Information  Collections  Under  Review 

The  Office  of  Management  and  Budget 
(OMB)  has  been  sent  the  following 
collection(s)  of  information  proposals 
for  review  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  USC 
Chapter  35)  and  the  Paperwork 
Reduction  Reauthorization  Act  since  the 
last  list  was  published.  Entries  are 
grouped  into  submission  categories, 
with  each  entry  containing  the 
following  information: 

(1)  The  title  of  the  form/collection; 

(2)  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection. 

(3)  Who  will  be  asked  or  required  to 
respond,  as  well  as  a  brief  abstract; 

(4)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond; 

(5)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection;  and. 
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(6)  An  indication  as  to  whether 
Se^on  3504(h)  of  Public  Law  96-511 
applies. 

Comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  bu^en  and  associated 
response  time,  should  be  directed  to  the 
OMB  reviewer,  Mr.  Jeff  Hill  on  (202) 
395-7340  and  to  the  Department  of 
Justice’s  Clearance  Officer,  Mr.  Robert  B. 
Briggs,  on  (202)  514-4319.  If  you 
anticipate  commenting  on  a  form/ 
collection,  but  find  that  time  to  prepare 
such  comments  will  prevent  you  finm 
prompt  submission,  you  should  notify 
the  OMB  reviewer  and  the  Department 
of  Justice  Clearance  Officer  of  your 
intent  as  soon  as  possible.  Written 
comments  regarding  the  burden 
estimate  or  any  other  aspect  of  the 
collection  may  be  submitted  to  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503,  and  to  Mr. 
Robert  B.  Briggs,  Department  of  Justice 
Clearance  Officer,  Systems  Policy  Staff/ 
Information  Resources  Management/ 
Justice  Management  Division  Suite  850, 
WCTR,  Wasl^gton,  EX3  20530. 

Extension  of  a  Currently  Approved 
Collection 

(1)  Emergency  Federal  Law 
Enforcement  Assistance. 

(2)  Form — ^None.  Immigration  and 
Naturalization  Service,  United  States 
Department  of  Justice. 

(3)  Primary:  State,  Local  or  Tribal 
Governments.  Others:  None.  The 
Immigration  Act  of  1990  added  a  new 
section  which  authorizes  the  Attorney 
General  to  expend  up  to  $20  million  of 
the  Immigration  Emergency  Fund  for 
the  reimbursement  of  States  and 
localities  in  three  additional 
circumstances.  This  collection  of 
information  is  needed  for  the  States  and 
localities  to  submit  claims  for 
reimbursement  in  connection  with 
Immigration  emergencies. 

(4)  10  annual  respondents  at  30  horns 
per  response. 

(5)  306  annual  burden  hoiirs. 

(6)  Not  applicable  imder  Section 
3504(h)  of  Pubhc  Law  96-511. 

Pubhc  comment  on  this  item  is 
encouraged. 

Dated:  August  3, 1995. 

Robert  B.  Briggs, 

Department  Clearance  Office,  United  States 
Department  of  Justice. 

(FR  Doc.  95-19613  Filed  8-8-95;  8:45  am] 
BIUJNQ  CODE  4410-10-M 


Information  Collections  Under  Review 

The  Office  of  Management  and  Budget 
(OMB)  has  been  sent  ffie  following 
collection(s)  of  information  proposals 
for  review  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  USC 
Chapter  35)  and  the  Paperwork 
Reduction  Reauthorization  Act  since  the 
last  list  was  published.  Entries  are 
grouped  into  submission  categories, 
with  each  entry  containing  the 
following  information: 

(1)  The  title  of  the  form/collection; 

(2)  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection; 

(3)  Who  will  be  asked  or  required  to 
respond,  as  well  as  a  Ivief  abstract; 

'(4)  An  estimate  of  the  total  number  of 
respondents  and  the  amoimt  of  time 
estimated  for  an  average  respondent  to 
respond; 

(5)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection;  and 

(6)  An  indication  as  to  whether 
Section  3504(h)  of  Public  Law  96-511 
applies. 

Comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  bunien  and  associated 
response  time,  should  be  directed  to  the 
OMB  reviewer,  Mr.  Jeff  Hill  on  (202) 
395—7340  and  to  the  Department  of 
Justice’s  Clearance  Officer,  Mr.  Robert  B. 
Briggs,  on  (202)  514-4319.  If  you 
anticipate  commenting  on  a  form/ 
collection,  but  find  that  time  to  prepare 
such  comments  will  prevent  you  from 
prompt  submission,  you  should  notify 
the  OMB  reviewer  and  the  Department 
of  Justice  Clearance  Officer  of  your 
intent  as  soon  as  possible.  Written 
comments  regarding  the  burden 
estimate  or  any  other  aspect  of  the 
collection  may  be  submitted  to  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503,  and  to  Mr. 
Robert  B.  Briggs,  Department  of  Justice 
Clearance  Officer,  Systems  Policy  Staff/ 
Information  Resources  Management/ 
Justice  Management  Division,  Smte  850, 
WCTR,  Washington,  DC  20530. 

Extension  of  a  Currently  Approved 
Collection 

(1)  Notice  of  Immigration  Pilot 
Program. 

(2)  Form — ^None.  Immigration  and 
Naturalization  Service,  United  States 
Department  of  Justice. 

(3)  Primary:  State,  Local  or  Tribal 
Governments.  Others:  Individuals  and 
households.  The  Immigration  and 
Naturalization  Service  is  seeking 
proposals  from  regional  centers  who 


wish  to  participate  in  a  Pilot 
Immigration  Program,  provided  for  by 
Section  610  of  the  Appropriations  Act  of 
1933.  The  Immigration  Service  will 
select  a  regional  center(s)  that  is(are) 
responsible  for  promoting  economic 
growffi  in  a  geographical  area. 

(4)  30  annual  respondents  at  40  hours 
per  response. 

(5)  1,200  annual  burden  hours. 

(6)  Not  applicable  imder  Section 
3504(h)  of  Public  Law  96-511. 

Public  comment  on  this  item  is 
encouraged. 

Dated:  August  3, 1995. 

Robert  B.  Briggs, 

Department  Clearance  Officer,  United  States 
Department  of  Justice. 

(FR  Doc.  95-19614  Filed  8-8-95;  8:45  am] 
BHJJNG  CODE  4410-10-M 


Information  Collections  Under  Review 

The  Office  of  Management  and  Budget 
(OMB)  has  been  sent  ffie  following 
collection(s)  of  information  proposals 
for  review  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  USC 
Chapter  35)  and  the  Paperwork 
Reduction  Reauthorization  Act  since  the 
last  list  was  published.  Entries  are 
grouped  into  submission  categories, 
with  each  entry  containing  the 
following  information: 

(1)  The  title  of  the  form/collection; 

(2)  The  agency  form  number,  if  any, 
and  the  apphcable  component  of  the 
Department  sponsoring  the  collection. 

(3)  Who  will  be  askra  or  required  to 
respond,  as  well  as  a  brief  abstract; 

(4)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond; 

(5)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection;  and, 

(6)  An  indication  as  to  whether 
Se^on  3504(h)  of  Public  Law  96-^11 
applies. 

^mments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
OMB  reviewer,  Mr.  Jeff  Hill  on  (202) 
395—7340  and  to  the  Department  of 
Justice’s  Clearance  Officer,  Mr.  Robert  B. 
Briggs,  on  (202)  514-4319.  If  you 
anticipate  commenting  on  a  form/ 
collection,  but  find  that  time  to  prepare 
such  comments  will  prevent  you  from 
prompt  submission,  you  should  notify 
the  OMB  reviewer  and  the  Department 
of  Justice  Clearance  Officer  of  your 
intent  as  soon  as  possible.  Written 
comments  regarding  the  burden 
estimate  or  any  other  aspect  of  the 
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collection  may  be  submitted  to  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503,  and  to  Mr. 

Robert  B.  Briggs,  Department  of  Justice 
Clearance  Officer,  Systems  Policy  Staff/ 
Information  Resoiirces  Management/ 
Justice  Management  Division,  Suite  850, 
WCTR,  Wasl^gton,  DC  20530. 

Extension  of  a  Currently  Approved 
Collection 

(1)  Dedicated  Commuter  Leme  Usage 
Survey. 

(2)  Form — ^None.  Immigration  and 
Naturalization  Service,  United  States 
Department  of  Justice. 

(3)  Primary:  Individuals  and 
Households.  Others;  None.  Public  Law 
101-515  allows  the  Immigration  and 
Natiualization  Service  to  pilot  test 
various  fee-driven  alternative  inspection 
methods  at  land  borders.  This  survey  of 
the  general  public  crossing  the  border 
will  assist  in  the  evaluation,  planning 
and  implementation  of  these  pilot 
projects  at  selected  locations. 

(4)  100,000  annual  respondents  at 
.083  (5  minutes)  per  response. 

(5)  8,300  annual  burden  hours. 

(6)  Not  applicable  imder  Section 
3504(h)  of  Public  Law  96-511. 

Public  comment  on  this  item  is 
encoiuaged. 

Dated:  August  3, 1995. 

Robert  B.  Briggs, 

Department  Cleamnce  Officer,  United  States 
Department  of  Justice. 

[FR  Doc.  95-19615  Filed  8-8-95;  8:45  am) 
BRUNG  CODE  4410-10-M 

Information  Collections  Under  Review 

The  Office  of  Management  and  Budget 
(OMB)  has  been  sent  the  following 
collection(s)  of  information  proposals 
for  review  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  USC 
Chapter  35)  and  the  Paperwork 
Reduction  Reauthorization  Act  since  the 
last  list  was  published.  Entries  are 
grouped  into  submission  categories, 
with  each  entry  containing  the 
following  information: 

(1)  The  title  of  the  form/collection; 

(2)  The  agency  form  munber,  if  any, 
and  the  applicable  component  of  the 
Depai  joent  sponsoring  the  collection. 

(3)  Who  will  be  asked  or  required  to 
respond,  as  well  as  a  brief  abstract; 

(4)  An  estimate  of  the  total  munber  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond; 

(5)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection;  and,  . 


(6)  An  indication  as  to  whether 
Section  3504(h)  of  Public  Law  96-511 
applies. 

Q)mments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
OMB  reviewer,  Mr.  Jeff  Hill  on  (202) 
395-7340  and  to  the  Department  of 
Justice’s  Clearance  Officer,  Mr.  Robert  B. 
Briggs,  on  (202)  514—4319.  If  you 
anticipate  commenting  on  a  form/ 
collection,  but  find  that  time  to  prepare 
such  comments  will  prevent  you  fitrm 
prompt  submission,  you  should  notify 
the  OMB  reviewer  and  the  Department 
of  Justice  Clearance  Officer  of  yom 
intent  as  soon  as  possible.  Written 
comments  regarding  the  burden 
estimate  or  any  other  aspect  of  the 
collection  may  be  submitted  to  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Mimagement  and  Budget, 
Washington,  DC  20503,  and  to  Mr. 

Robert  B.  Briggs,  Department  of  Justice 
Clearance  Officer,  Systems  Policy  Staff/ 
Information  Resources  Management/ 
Justice  Management  Division  Suite  850, 
WCTR,  Washington,  DC  20530. 

Extension  of  a  Currently  Approved 
Collection 

(1)  Systemic  Alien  Verification  for 
Entitlements  User  Satisfaction  Survey. 

(2)  INS  Form  M-398,  Immigration  and 
Naturalization  Service.  United  States 
Department  of  Justice. 

(3)  Primary:  State,  Local  or  Tribal 
Governments.  Others — ^None.  The  Form 
M-398  is  used  by  the  Immigration  emd 
Naturalization  Service  (INS)  to 
determine  the  satisfaction  of  the 
Systematic  Alien  Verification  for 
Entitlements  (SAVE)  Program.  The  users 
of  the  SAVE  system  are  the  State 
Benefits  Granting  Agencies. 

(4)  2,000  annual  respondents  at  .025 
(15  minutes)  per  response. 

(5)  500  annual  burden  hours. 

(6)  Not  applicable  imder  Section 
3504(h)  of  Public  Law  96-511. 

Public  comment  on  this  item  is 
encouraged. 

Dated:  August  3, 1995. 

Robert  B.  Briggs, 

Department  Clearance  Officer,  United  States 
Department  of  Justice. 

[FR  Doc.  95-19616  Filed  8-8-95;  8:45  am] 
BILUNQ  CODE  4410-10-M 

Information  Collections  Under  Review 

The  Office  of  Management  and  Budget 
(OMB)  has  been  sent  ffie  following 
collection(s)  of  information  proposals 
for  review  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  USC 


Chapter  35)  and  the  Paperwork 
Reduction  Reauthorization  Act  since  the 
last  list  was  published.  Entries  are 
grouped  into  submission  categories, 
with  each  entry  containing  the 
following  information: 

(1)  The  title  of  the  form/collection; 

(2)  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection. 

(3)  Who  will  be  asked  or  required  to 
respond,  as  well  as  a  brief  abstract; 

(4)  An  estimate  of  the  total  number  of 
respondents  and  the  amoimt  of  time 
estimated  for  an  average  respondent  to 
respond; 

(5)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection;  and, 

(6)  An  indication  as  to  whether 
Section  3504(h)  of  Public  Law  96-511 
applies. 

Comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
OMB  reviewer,  Mr.  Jeff  Hill  on  (202) 
395-7340  and  to  the  Department  of 
Justice’s  Clearance  Officer,  Mr.  Robert  B. 
Briggs,  on  (202)  514—4319.  If  you 
anticipate  commenting  on  a  form/ 
collection,  but  find  that  time  to  prepare 
such  comments  will  prevent  you  from 
prompt  submission,  you  should  notify 
the  OMB  reviewer  and  the  Department 
of  Justice  Clearance  Officer  of  your 
intent  as  soon  as  possible.  Written 
comments  regarding  the  burden 
estimate  or  any  other  aspect  of  the 
collection  may  be  submitted  to  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  EX]  20503,  and  to  Mr. 
Robert  B.  Briggs,  Department  of  Justice 
Clearance  Officer,  Systems  Policy  Staff/ 
Information  Resources  Management/ 
Justice  Management  Division,  Suite  850, 
WCTR,  Washington,  DC  20530. 

Extension  of  a  Currently  Approved 
Collection 

(1)  Guidelines  on  Producing  Master 
Exhibits  for  Asylum  Applications. 

(2)  Form — ^None.  Immigration  and 
Naturalization  Service,  United  States 
Department  of  Justice. 

(3)  Primeuy:  Not-for-profit 
institutions.  Others;  None.  Master 
Exhibits  are  one  means  by  which 
credible  information  on  coimtry 
conditions  related  to  asylum 
applications  are  made  available  to 
Asylum  and  Immigration  Officers  for 
use  in  adjudicating  cases. 

(4)  20  annual  respondents  at  80  per 
response. 

(5)  1,600  annual  burden  horns. 
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(6)  Not  applicable  under  Section  . 
3504(li)  of  Public  Law  96-511. 

Public  conunent  on  this  item  is 
encouraged. 

Dated:  August  3, 1995. 

Robert  B.  Briggs, 

Department  Clearance  Officer,  United  States 
Department  of  Justice. 

(FR  Doc.  95-19617  Filed  8-8-95;  8:45  am] 
BIUJNO  CODE  4410-10-M 


Information  Collections  Under  Review 

The  Office  of  Management  and  Budget 
(OMB)  has  been  sent  the  following 
collection(s)  of  information  propose 
for  review  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  USC 
Chapter  35)  and  the  Paperwork 
Reduction  Reauthorization  Act  since  the 
last  list  was  published.  Entries  are 
grouped  into  submission  categories, 
with  each  entry  containing  the 
following  information: 

(1)  The  title  of  the  form/collection; 

(2)  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection. 

(3)  Who  will  be  asked  or  required  to 
respond,  as  well  as  a  brief  abstract; 

(4)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond; 

(5)  An  estimate  of  the  total  public 
burden  (in  homrs)  associated  with  the 
collection;  and, 

(6)  An  indication  as  to  whether 
S^tion  3504(h)  of  Public  Law  96-511 
applies. 

Comments  and/or  suggestions 
regarding  the  item(s)  containe'l  in  this 
notice,  especially  regarding  the 
estimated  public  bunien  cmd  associated 
response  time,  shovild  be  directed  to  the 
OMB  reviewer,  Mr.  Jeff  Hill  on  (202) 
395—7340  and  to  the  Department  of 
Justice’s  Clearance  Officer,  Mr.  Robert  B. 
Briggs,  on  (202)  514—4319.  If  you 
anticipate  commenting  on  a  form/ 
collection,  but  find  that  time  to  prepare 
such  comments  will  prevent  you  fiom 
prompt  submission,  you  should  notify 
the  OMB  reviewer  and  the  Department 
of  Justice  Clearance  Officer  of  your 
intent  ^  soon  as  possible.  Written 
comments  regarding  the  burden 
estimate  or  any  other  aspect  of  the 
collection  may  be  submitted  to  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503,  and  to  Mr. 
Robert  B.  Briggs,  Department  of  Justice 
Clearance  Officer,  Systems  Policy  Staff/ 
Information  Resources  Management/ 
Justice  Management  Division  Suite  850, 
WCTR,  WasMngton,  DC  20530. 


Extension  of  a  Currently  Approved 
Collection 

(1)  Arrival  and  Departure  Record. 

(2)  Form  I-94T.  Immigration  and 
Naffiralization  Service,  United  States 
Department  of  Justice. 

(3)  Primary:  Individuals  and 
households.  Others:  None.  The  I-94T 
Form  is  used  to  aid  the  effectiveness  of 
the  Transit  without  Visa  (TWOV) 
process  and  to  enhance  accuracy  of 
TWOV  collection.  This  form  provides 
the  most  efficient  means  for  collecting 
and  processing  the  required  TWOE  data. 

(4)  1,200,000  annual  respondents  at 
.07  (4  minutes)  per  response. 

(5)  14,000  annual  biiMen  hours. 

(6)  Not  applicable  imder  section 
3504(h)  of  Public  Law  96-511. 

Public  comment  on  this  item  is 
encouraged. 

Dated:  August'3, 1995. 

Robert  B.  Briggs, 

Department  Clearance  Officer,  United  States 
Department  of  Justice. 

[FR  Doc.  95-19618  Filed  8-8-95;  8:45  am] 
BHJJNQ  CODE  4410-10-M 


Informafion  Collections  Under  Review 

The  Office  of  Management  and  Budget 
(OMB)  has  been  sent  the  following 
coliection(s)  of  information  proposals 
for  review  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  USC 
Chapter  35)  and  the  Paperwork 
Reduction  Reauthorization  Act  since  the 
last  list  was  published.  Entries  are 
grouped  into  submission  categories, 
with  each  entry  containing  the 
following  information: 

(1)  The  title  of  the  form/collection; 

(2)  The  agency  form  niunber,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection. 

(3)  Who  will  be  ask^  or  required  to 
respond,  as  well  as  a  brief  abstract; 

(4)  An  estimate  of  the  total  number  of 
respondents  and  the  amoimt  of  time 
estimated  for  an  average  respondent  to 
respond; 

(5)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection;  and, 

(6)  An  indication  as  to  whether 
Se^on  3504(h)  of  Public  Law  96-511 
applies. 

Comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  pubUc  burden  and  associated 
response  time,  should  be  directed  to  the 
OMB  reviewer,  Mr.  Jeff  Hill  on  (202) 
395-7340  and  to  the  Department  of 
Justice’s  Clearance  Officer,  Mr.  Robert  B. 
Briggs,  on  (202)  514-4319.  If  you 
anticipate  coimnenting  on  a  form/ 


collection,  but  find  that  time  to  prepare 
such  conunents  will  prevent  you  fi’om 
prompt  submission,  you  should  notify 
the  OMB  reviewer  and  the  Department 
of  Justice  Clearance  Officer  of  your 
intent  as  soon  as  possible.  Written 
comments  regarding  the  burden 
estimate  or  any  other  aspect  of  the 
collection  may  be  submitted  to  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503,  and  to  Mr. 
Robert  B.  Briggs,  Department  of  Justice 
Clearance  Officer,  Systems  Policy  Staff/ 
Information  Resources  Management/ 
Justice  Management  Division  Suite  850, 
WCTR,  Washington,  DC  20530. 

Extension  of  a  Currently  Approved 
Collection 

(1)  Visa  Waiver  Nonimmigrant  Arrival 
and  Departme  Document. 

(2)  Form  I-94W.  Immigration  and 
Naturalization  Service,  United  States 
Department  of  Justice. 

(3)  Primary:  Individuals  and 
households.  Others:  None.  The  1-94W 
Form  is  used  in  making  inquiry  of 
persons  in  the  United  States  or  abroad 
concerning  the  whereabouts  of  aliens 
and/or  departure  information  wanted  by 
the  Immigration  and  Natiiralization 
Service,  when  initial  investigations  to 
locate  the  alien  or  verify  alien’s 
departure  has  been  unsuccessful. 

(4)  4,000,000  annual  respondents  at 
.105  (6  minutes)  per  response. 

(5)  420,000  annual  biiraen  hours. 

(6)  Not  applicable  imder  section 
3504(h)  of  Public  Law  9&-511. 

Public  comment  on  this  item  is 
encouraged. 

Dated:  August  3. 1995. 

Robert  B.  Briggs, 

Department  Clearance  Officer,  United  States 
Department  of  Justice. 

[FR  Doc.  95-19619  Filed  7-8-95;  8:45  am] 
BILLMQ  CODE  44ie-10-M 


Information  Collections  Under  Review 

The  Office  of  Management  and  Budget 
(OMB)  has  been  sent  the  following 
collection(s)  of  information  propraals 
for  review  tmder  the  provisions  of  the 
Paperwork  Reduction  Act  (44  USC 
Chapter  35)  and  the  Paperwork 
Reduction  Reauthorization  Act  since  the 
last  list  was  published.  Entries  are 
grouped  into  submission  categories, 
with  each  entry  containing  the 
following  information: 

(1)  The  title  of  the  form/collection; 

(2)  The  agency  form  niunber,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection. 

(3)  Who  will  be  ask^  or  required  to 
respond,  as  well  as  a  brief  abstract; 
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(4)  An  estimate  of  the  total  number  of 
respondents  and  the  amoimt  of  time 
estimated  for  an  average  respondent  to 
respond; 

(5)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection;  and, 

(6)  An  indication  as  to  whether 
Section  3504(h)  of  Public  Law  96-511 
applies. 

Comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
OMB  reviewer,  Mr.  Jeff  Hill  on  (202) 
395—7340  and  to  the  Department  of 
Justice’s  Clearance  Officer,  Mr.  Robert  B. 
Briggs,  on  (202)  514—4319.  If  you 
anticipate  commenting  on  a  form/ 
collection,  but  find  that  time  to  prepare 
such  comments  will  prevent  you  firom 
prompt  submission,  you  should  notify 
the  OMB  reviewer  and  the  Department 
of  Justice  Clearance  Officer  of  your 
intent  as  soon  as  possible.  Written 
comments  regarding  the  burden 
estimate  or  any  other  aspect  of  the 
collection  may  be  submitted  to  Office,  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503,  and  to  Mr. 
Robert  B.  Briggs,  Department  of  Justice 
Clearance  Officer,  Systems  Policy  Stafi/ 
Information  Resources  Management/ 
Justice  Management  Division,  Suite  850, 
WCTR,  Washington,  DC  20530. 

Extension  of  a  Currently  Approved 
Collection 

(1)  Affidavit  of  Support. 

(2)  Form  1-134.  Immigration  and 
Naturalization  Service,  United  States 
Department  of  Justice. 

(3)  Primary:  Individuals  and 
households.  Others:  None.  The 
information  is  used  to  determine  if  at 
the  time  of  application  for  a  visa,  or 
admission  into  the  United  States,  the 
applicant(s)  are  likely  to  become  a 
public  charge. 

(4)  44,000  annual  respondents  at  .332 
per  response. 

(5)  14,608  annual  burden  hours. 

(6)  Not  applicable  under  section 
3504(h)  of  Public  Law  96-511. 

Public  comment  on  this  item  is 
encouraged. 

Dated:  August  3, 1995. 

Robert  B.  Briggs, 

Department  Qearance  Officer,  United  States 
Department  of  Justice. 

(FR  Doc.  95-19620  Filed  8-8-95;  8:45  am) 
BILLING  CO06  4410-10-M 


Information  Collections  Under  Review 

The  Office  of  Management  and  Budget 
(OMB)  has  been  sent  ffie  following 
collection(s)  of  information  proposals 
for  review  tmder  the  provisions  of  the 
Paperwork  Reduction  Act  (44  USC 
Chapter  35)  and  the  Paperwork 
Reduction  Reauthorization  Act  since  the 
last  list  was  published.  Entries  are 
grouped  into  submission  categories, 
with  each  entry  containing  the 
following  information: 

(1)  the  title  of  the  form/collection; 

(2)  the  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection. 

(3)  who  will  be  asked  or  required  to 
respond,  as  well  as  a  brief  abstract; 

(4)  an  estimate  of  the  total  number  of 
respondents  and  the  amoimt  of  the  time 
estimated  for  an  average  respondent  to 
respond; 

(5)  an  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection;  and, 

(6)  an  indication  eis  to  whether 
Section  3504(h)  of  Public  Law  96-511 
applies. 

Comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
OMB  reviewer,  Mr.  Jeff  Hill  on  (202) 
395-7340  and  to  the  Department  of 
Justice’s  Clearance  Officer,  Mr.  Robert  B. 
Briggs,  on  (202)  514—4319.  If  you 
anticipate  commenting  on  a  form/ 
collection,  but  find  that  time  to  prepare 
such  comments  will  prevent  you  fi'om 
prompt  submission,  you  should  notify 
the  OMB  reviewer  and  the  Department 
of  Justice  Clearance  Officer  of  your 
intent  as  soon  as  possible.  Written 
comments  regarding  the  burden 
estimate  or  any  other  aspect  of  the 
collection  may  be  submitted  to  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503,  and  to  Mr. 
Robert  B.  Briggs,  Department  of  Justice 
Clearance  Officer,  Systems  Policy  Staff/ 
Information  Resoiuoes  Management/ 
Justice  Management  Division  Suite  850, 
WCTR,  Wasl^gton,  DC  20530. 

Extension  of  a  Currently  Approved 
Collection 

(1)  Immigration  and  Naturalization 
Service  Applicnat  Survey. 

(2)  Form  G-942.  Immigration  and 
Naturalization  Service,  United  States 
Department  of  Justice. 

(3)  Primary:  Individuals  and 
households.  Others:  Federal 
Government.  The  data  collected  on  this 
form  is  needed  to  ensure  compliance 
with  Federal  laws  and  regulations 


which  mandate  equal  opportunity  in  the 
recruitment  of  applicant  for  Federal 
employment  in  the  Immigration  and 
Naturalization  Service. 

(4)  75,000  annual  respondents  at  0.7 
hours  per  response. 

(5)  5,250  annual  burden  hours. 

(6)  Not  applicable  under  section 
3504(h)  of  Public  Law  96-511. 

Public  comment  on  this  item  is 
encouraged. 

Dated:  August  3, 1995. 

Robert  B.  Briggs, 

Department  Clearance  Officer,  United  States 
Department  of  Justice. 

(FR  Doc.  95-19608  Filed  8-8-95;  8:45  am] 
BILLING  CODE  4410-10-M 


Information  Collections  Under  Review 

The  Office  of  Management  and  Budget 
(OMB)  has  been  sent  ffie  following 
collection(s)  of  information  proposals 
for  review  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35)  and  the  provisions  of  the 
Paperwork  Reduction  Reauthorization 
Act  since  the  last  list  was  published. 
Entries  are  grouped  into  submission 
categories,  with  each  entry  containing 
the  following  information: 

(1)  the  title  of  the  form/collection; 

(2)  the  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection. 

(3)  who  will  be  asked  or  required  to 
respond,  as  well  as  a  brief  abstract; 

(4)  an  estimate  of  the  total  number  of 
respondents  and  the  amoimt  of  time 
estimated  for  an  average  respondent  to 
respond; 

(5)  an  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection;  and, 

(6)  an  indication  as  to  whether 
Se^on  3504(h)  of  Public  Law  96-511 
applies. 

Comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regeuding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
OMB  reviewer,  Mr.  Jeff  Hill  on  (202) 
395-7340  and  to  the  Department  of 
Justice’s  Clearance  Officer,  Mr.  Robert  B. 
Briggs,  on  (202)  514-4319.  If  you 
anticipate  commenting  on  a  form/ 
collection,  but  find  that  time  to  prepare 
such  comments  will  prevent  you  finm 
prompt  submissiim,  you  should  notify 
the  OMB  reviewer  and  the  Department 
of  Justice  Clearance  Officer  of  your 
intent  as  soon  as  possible.  Written 
comments  regarding  the  burden 
estimate  or  any  other  aspect  of  the 
collection  may  be  submitted  to  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
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Washington,  DC  20503,  and  to  Mr. 

Robert  B.  Briggs,  Department  of  Justice 
Clearance  Officer,  Systems  Policy  Staff/ 
Information  Resources  Management/ 
Justice  Management  Division  Suite  850, 
WCTR,  Wasl^gton,  DC  20530. 

Extension  of  a  Currently  Approved 
Collection 

(1)  Application  to  Replace  Alien 
Re^stration  Card. 

u)  Form  1-90.  Immigration  and 
Naturalization  Service,  United  States 
Department  of  Justice. 

(3)  Primary:  Individuals  and 
households.  Others:  None.  The  1-90 
Form  is  used  as  the  collection 
instrument  to  obtain  the  information 
necessary  to  issue  a  alien  Registration 
Card  because  no  card  has  yet  been 
issued,  or  the  original  has  been  lost, 
stolen,  or  mutilated,  or  the  information 
on  the  original  must  be  updated  or 
corrected,  or  there  is  a  requirement  by 
law  to  replace  the  resident  alien  card. 

(4)  1,300,000  aimual  respondents  at 
.90  (55  minutes)  per  response. 

(5)  1,170,000  annual  burden  hours. 

(6)  Not  applicable  imder  section 
3504(h)  of  Public  Law  96-511. 

Public  conunent  on  this  item  is 
encovueged. 

Dated:  August  3, 1995. 

Robert  B.  Briggs, 

Department  Clearance  Officer,  United  States 
Department  of  Justice. 

[FR  Doc.  95-19609  Filed  8-8-95;  8:45  am] 
BILUNQ  CODE  4410-10-M 

information  Coiiections  Under  Review 

The  Office  of  Management  and  Budget 
(OMB)  has  been  sent  ffie  following 
collection(s)  of  information  proposals 
for  review  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35)  and  the  Paperwork 
Reduction  Reauthorization  Act  since  the 
last  list  was  published.  Entries  are 
grouped  into  submission  categories, 
with  each  entry  containing  the 
following  information: 

(1)  the  title  of  the  form/collection; 

(2)  the  agency  form  nvunber,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection; 

(3)  who  will  be  asked  or  required  to 
respond,  as  well  as  a  brief  abstract; 

(4)  an  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond; 

(5)  an  estimate  of  the  total  public 
burden  (in  hours)  cissociated  with  the 
collection;  and, 

(6)  an  indication  as  to  whether 
Section  3504(h)  of  Public  Law  96-511 
applies. 


Comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
OMB  reviewer,  Mr.  Jeff  Hill  on  (202) 
395—7340  and  to  the  Department  of 
Justice’s  Clearance  Officer,  Mr.  Robert  B. 
Briggs,  on  (202)  514-4319.  If  you 
anticipate  commenting  on  a  form/ 
collection,  but  find  that  time  to  prepare 
such  comments  will  prevent  you  from 
prompt  submission,  you  shoiild  notify 
the  OMB  reviewer  and  the  Department 
of  Justice  Clearance  Officer  of  your 
intent  as  soon  as  possible.  Written 
comments  regarding  the  burden 
estimate  or  any  other  aspect  of  the 
collection  may  be  submitted  to  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget. 
Washington,  DC  20503,  and  to  Mr. 

Robert  B.  Briggs.  Department  of  Justice 
Clearance  Officer,  Systems  Policy  Staff/ 
Information  Resources  Management/ 
Justice  Management  Division,  Suite  850, 
WCTR,  Washington,  DC  20530. 

Extension  of  a  Currently  Approved 
Collection 

(1)  Telephone  Verification  System 
Pilot — ^Employer  Assessment. 

(2)  Form  G-^97.  Immigration  and 
Naturalization  Service,  United  States 
Department  of  Justice. 

(3)  Primary:  Business  or  other  for- 
profit.  Others:  None.  This  assessment 
will  be  used  to  determine  the 
satisfaction  of  the  employers,  who  are 
participating  in  the  Telephone 
Verification  System  Pilot  Program.  The 
users  of  the  Telephone  Verification 
System  are  various  employers 
throughout  the  United  States. 

(4)  200  annual  respondents  at  .166  (10 
minutes)  per  response. 

(5)  33  annual  burden  hours. 

(6)  Not  applicable  imder  section 
3504(h)  of  Public  Law  96-511. 

Public  comment  on  this  item  is 
encouraged. 

Dated:  August  3, 1995. 

Robert  B.  Briggs, 

Department  Clearance  Officer,  United  States 
Department  of  Justice. 

(FR  Doc.  95-19610  Filed  8-8-95;  8:45  am] 
BILUNG  CODE  4410-10-M 

Information  Collections  Under  Review 

The  Office  of  Management  and  Budget 
(OMB)  has  been  sent  the  following 
collection(s)  of  information  proposals 
for  review  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35)  and  the  Paperwork 
Reduction  Reauthorization  Act  since  the 
last  list  was  published.  Entries  are 


grouped  into  submission  categories, 
with  each  entry  containing  the 
following  information: 

(1)  the  title  of  the  form/collection; 

(2)  the  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection. 

(3)  who  will  be  asked  or  required  to 
respond,  as  well  as  a  brief  abstract; 

(4)  an  estimate  of  the  total  number  of 
respondents  and  the  amoimt  of  time 
estimated  for  an  average  respondent  to 
respond; 

(5)  an  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection;  and, 

(6)  an  indication  as  to  whether 
Section  3504(h)  of  Public  Law  96-511 
applies. 

Comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
ONffi  reviewer,  Mr.  Jeff  Hill  on  (202) 
395-7340  and  to  the  Department  of 
Justice’s  Clearance  Officer,  Mr..  Robert 
B.  Briggs,  on  (202)  514-4319.  If  you 
anticipate  commenting  on  a  form/ 
collection,  but  find  that  time  to  prepare 
such  comments  will  prevent  you  from 
prompt  submission,  you  should  notify 
the  OMB  reviewer  and  the  Department 
of  Justice  Clearance  Officer  of  your 
intent  as  soon  as  possible.  Written 
comments  regarding  the  burden 
estimate  or  any  other  aspect  of  the 
collection  may  be  submitted  to  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503,  and  to  Mr. 
Robert  B.  Briggs,  Department  of  Justice 
Clearance  Officer,  Systems  Policy  Staff/ 
Information  Resources  Management/ 
Justice  Management  Division  Suite  850, 
WCTR,  Wasl^gton,  DC  20530. 

Extension  of  a  Currently  Approved 
Collection 

(1)  Supplementary  Statement  for 
Graduate  Medical  Trainees. 

(2)  Form  1-644.  Immigration  and 
Naturalization  Service,  United  States 
Department  of  Justice. 

(3)  Primary:  Individuals  and 
households.  Others:  None.  The  1-556 
Form  is  used  by  foreign  exchange 
visitors  who  are  seeking  an  extension  of 
stay  in  order  to  complete  a  program  of 
graduate  education  and  training. 

(4)  3,000  annual  respondents  at  .083 
per  response. 

(5)  249  annual  burden  hours. 

(6)  Not  applicable  imder  section  3504 
(h)  of  Public  Law  96-511. 

Public  comment  on  this  item  is 
encoiunged. 
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Dated:  August  3, 1995. 

Robot  B.  Briggs, 

Department  Qearance  Officer,  United  States 
Department  of  Justice. 

(FR  Doc.  95-19623  Filed  8-6-95;  8:45  am] 
BttUNQ  0006  4410-10-M 


Information  Collections  Under  Review 

The  Office  of  Management  and  Budget 
(OMB)  has  been  sent  die  foUovdng 
collection(s)  of  information  proposals 
for  review  imder  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35)  and  the  Paperwork 
Reduction  Reauthorization  Act  since  the 
last  list  was  published.  Entries  are 
grouped  into  submission  categories, 
with  each  entry  containing  the 
following  information: 

(1)  the  title  of  the  form/collection; 

(2)  the  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection. 

(3)  who  will  be  asked  or  required  to 
respond,  as  well  as  a  brief  abstract; 

(4)  an  estimate  of  the  total  number  of 
respondents  and  the  amoimt  of  time 
estimated  for  an  average  respondent  to 
respond; 

(5)  an  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection;  and 

(6)  an  indication  as  to  whether 
Se^on  3504(h)  of  Public  Law  96-511 
applies. 

Comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
OMB  reviewer,  Mr.  Jeff  Hill  on  (202) 
395-7340  and  to  the  Department  of 
Justice’s  Clearance  Officer,  Mr.  Robert  B. 
Briggs,  on  (202)  514-4319.  If  you 
anticipate  commenting  on  a  form/ 
collection,  but  find  that  time  to  prepare 
such  conunents  will  prevent  you  from 
prompt  submission,  you  should  notify 
the  OMB  reviewer  and  the  Department 
of  Justice  Clearance  Officer  of  your 
intent  eis  soon  as  possible.  Written 
comments  regarding  the  burden 
estimate  or  any  other  aspect  of  the 
collection  may  be  submitted  to  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503,  and  to  Mr. 
Robert  B.  Briggs,  Department  of  Justice 
Clearance  Officer,  Systems  Policy  Staff/ 
Information  Resources  Management/ 
Justice  Management  Division,  Suite  850, 
WCTR,  Washington,  DC  20530. 

Extension  of  a  Currently  Approved 
Collection 

(1)  Immigrant  Petition  by  Alien 
Entrepreneur. 


(2)  Form  1-526.  Immigration  and 
Naturalization  Service,  United  States 
Department  of  Justice. 

(3)  Primary:  Individuals  and 
households.  Others:  None.  The  1-526 
Form  is  used  to  petition  for 
classification  as  an  alien  entrepreneur  as 
provided  by  sections  121(B)(5)  and 
162(B)  of  the  Immigration  Act  of  1990. 
The  data  collected  on  this  form  will  be 
used  by  the  Immigration  Service  to 
determine  eligihiUty  for  the  requested 
immigration  benefit. 

(4)  2,000  annual  respondents  at  1.25 
hovirs  per  response. 

(5)  2,500  annual  burden  hours. 

(6)  Not  applicable  imder  section 
3504(h)  of  Public  Uw  96-511. 

Public  comment  on  this  item  is 
encouraged. 

Dated:  August  3, 1995. 

Robert  B.  Briggs, 

Department  Qearance  Officer,  United  States 
Department  of  Justice. 

[FR  Doc.  95-19621  Filed  8-8-95;  8:45 
BILUNO  CODE  4410-10-M 


Information  Collections  Under  Review 

The  Office  of  Management  and  Budget 
(OMB)  has  been  sent  die  following 
collection(s)  of  information  proposals 
for  review  imder  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35)  and  the  Paperwork 
Reduction  Reauthorization  Act  since  the 
last  list  was  published.  Entries  are 
grouped  into  submission  categories, 
with  each  entry  containing  the 
following  information: 

(1)  the  title  of  the  form/collection; 

(2)  the  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection. 

(3)  who  will  be  asked  or  required  to 
respond,  as  well  as  a  brief  abstract; 

(4)  an  estimate' of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
'respond; 

(5)  an  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection;  and, 

(6)  an  indication  as  to  whether 
Section  3504(h)  of  Public  Law  96-511 

lies. 

omments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
OMB  reviewer,  Mr.  Jeff  Hill  on  (202) 
395-7340  and  to  the  Department  of 
Justice’s  Clearance  Officer,  Mr.  Robert.  B. 
Briggs,  on  (202)  514—4319.  If  you 
anticipate  commenting  on  a  form/ 
collection,  but  find  that  time  to  prepare 
such  comments  will  prevent  you  from 


prompt  submission,  you  should  notify 
the  OMB  reviewer  and  the  Department 
of  Justice  Clearance  Officer  of  your 
intent  as  soon  as  possible.  Written 
comments  regarding  the  burden 
estimate  or  any  other  aspect  of  the 
collection  may  be  submitted  to  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503,  and  to  Mr. 
Robert  B.  Briggs,  Departident  of  Justice 
Clearance  Officer,  Systems  Policy  Staff/ 
Information  Resources  Management/ 
Justice  Management  Division  Suite  850, 
WCTR,  Washington,  DC  20530. 

Extension  of  a  Currently  Approved 
Collection 

(1)  Inter-agency  Record  of  Individual 
Requesting  ^£mge/ Adjustment  to  or 
from  A  or  G  Status;  or  Requesting  A  or 
G  Dependent  Employment 
Authorization. 

(2)  Form  1—556.  Immigration  and 
Naturalization  Service,  United  States 
Department  of  Justice. 

(3)  Primary:  Individuals  and 
households.  Others:  None.  The  1-556 
Form  facilities  processing  applications 
for  benefits  filed  by  Diplomatic  and 
international  organizational  personnel 
or  by  persons  requesting  such  status. 
The  information  assists  the  Department 
of  State  and  the  Immigration  and 
Natiualization  Service  in  exercising 
joint  adjudicative  responsibility  in  such 
matters. 

(4)  3,300  annual  respondents  at  .250 
per  response. 

(5)  825  annual  burden  hoiurs. 

(6)  Not  applicable  under  section  3504 
(h)  of  Public  Law  96-511.. 

Public  comment  on  this  item  is 
encouraged. 

Dated:  August  3, 1995. 

Robert  B.  Briggs, 

Department  Qearance  Officer,  United  States 
Department  of  Justice. 

[FR  Doc.  95-19622  Filed  8-8-95;  8:45  am] 
BILLING  CODE  4410-10-M 


Information  Collections  Under  Review 

The  Office  of  Management  and  Budget 
(OMB)  has  been  sent  die  following 
collection(s)  of  information  proposals 
for  review  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35)  and  the  Paperwork 
Reduction  Reauthorization  Act  since  the 
last  list  was  published.  Entries  are 
grouped  into  submission  categories, 
with  each  entry  containing  the 
following  information: 

(1)  the  dde  of  the  form/collection; 

(2)  the  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection. 
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(3)  who  will  be  asked  or  required  to 
respond,  as  well  as  a  brief  abstract; 

(4)  an  estimate  of  the  total  number  of 
respondents  and  the  amormt  of  time 
estimated  for  an  average  respondent  to 
respond; 

(5)  an  estimate  of  the  total  public 
burden  (in  hoiirs)  associated  with  the 
collection;  and, 

(6)  an  indication  as  to  whether 
Se^on  3504(h)  of  Public  Law  96-511 
applies. 

Conunents  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  bu^en  and  associated 
response  time,  should  be  directed  to  the 
OMB  reviewer,  Mr.  Jeff  Hill  on  (202) 
395-7340  and  to  the  Department  of 
Justice’s  Clearance  Officer.  Mr.  Robert  B. 
Briggs,  on  (202)  514-4319.  If  you 
anticipate  commenting  on  a  form/ 
collection,  but  find  that  time  to  prepare 
such  comments  will  prevent  you  from 
prompt  submission,  you  should  notify 
the  OMB  review  and  the  Department  of 
Justice  Clearance  Officer  of  yovir  intent 
as  soon  as  possible.  Written  comments 
regarding  the  burden  estimate  or  any 
other  aspect  of  the  collection  may  be 
submitted  to  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington, 
DC  20503,  and  to  Mr.  Robert  B.  Briggs, 
Department  of  Justice  Clearance  Officer, 
Systems  Policy  Staff/Information 
Resources  Management/Jiistice 
Management  Division  Suite  850,  WCTR, 
Washington,  DC  20530. 

Extension  of  a  Currently  Approved 
Collection 

(1)  Guam  Visa  Waiver  Information. 


Form  1-736.  Immigration  and 
Natwralization  Service,  United  States 
Department  of  Justice. 

(3)  Primary:  Individuals  and 
households.  Others:  None.  The 
Immigration  and  Naturalization  Alien 
Guam  Visa  Waiver,  Public  Law  99-396, 
provides  for  certain  aliens  to  be  exempt 
from  the  nonimmigrant  visa 
requirement  if  seeking  entry  into  any 
stay  on  Guam  as  a  visitor  for  a 
maximum  stay  of  15  days  provided  that 
no  potential  threat  exists  to  the  welfare, 
safety,  and  security  of  the  United  States, 
its  territories,  and  the  commonwealths. 

(4)  60,000  annual  respondents  at  .083 
per  response. 

(5)  4,980  annual  burden  hours. 

(6)  Not  applicable  under  section  3504 
(h)  of  Public  Law  96-511. 

Public  comment  on  this  item  is 
encouraged. 

Dated:  August  3, 1995. 

Robert  B.  Briggs, 

Department  Clearance  Officer,  United  States 
Department  of  Justice. 

(FR  Doc.  95-19624  Filed  8-8-95;  8:45  am] 
BaUNQ  CODE  4410-10-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Investigations  Regarding  Certifications 
of  Eligibility  to  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  Section  221(a) 
of  the  Trade  Act  of  1974  (“the  Act”)  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions. 

Appendix 

[Petitions  Instituted  On  07/24/95] 


the  Director  of  the  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
Section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  11, 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
thi^tened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  August  21, 1995. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  August  21, 1995. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  Employment  and  Training 
Administration,  U.S.  Department  of 
Labor,  200  Constitution  Avenue  NW., 
Washington,  D.C.  20210. 

Signed  at  Washington,  D.C  this  24th  day 
of  July,  1995. 

Victor  J.  Tninzo, 

Program  Manager,  Policy  &  Reemployment 
Services,  Office  of  Trade  Adjustment 
Assistance. 


TA-W 

Subject  Firm  (petitioners) 

Location 

Date  of 
petition 

Product(s) 

31,250  ... 

Ackerman  Shirt  Co.,  Inc  (Comp) . . 

Ackerman,  MS . 

07/12/95 

Men’s  Flannel  Shirts,  Ladies’  Blouses. 

31,251  ... 

Babcock  Ultrapo^  (Wkrs)  . 

West  Enfieid,  ME . 

07/14/95 

Electrical  Energy. 

31,252  ... 

Blue  Eagle  Exploration  (Comp) . 

Lakewood,  CO . 

06/21/95 

Exploration  and  Production  of  Oil. 

31,253  ... 

Crown  Pacific  (lAMAW) . . 

SandpoinL  ID . 

07/10/95 

Softwood  Lumber. 

31.254  ... 

31.255  ... 

Dojcter  Shoe  Co  (Wkrs) . 

Milo.  MF  . 

07/07/95 

Leather  Shoes. 

Donkenny  Apparel,  Inc  (Wkrs) . 

Christiansburg,  VA  . 

07/13/95 

Ladies’  Apparel. 

31.256  ... 

31.257  ... 

FIS  Brake  Parts  Division  (UAW)  . 

Berlin,  CT  . 

06/27/95 

Automobile  Brake  Wheel  Cylinders. 

Bridal  Gowns. 

Husky  Enterprises  (Wkrs)  . 

Jermyn,  PA . 

07/03/95 

31,258  ... 

Jessico  Corp-  (Wkrs) . 

Monterey,  VA . 

07/13/95 

Ladies’  Apparel. 

31.259  ... 

31.260  ... 

KGS  Systems.  Inc  (Crwnp)  . 

Harlingen,  TX  . 

07/06/95 

Trucking  Operations. 

Bank  Machines. 

IBM  Corp.  (Wkrs)  .  . . 

Endic^;  NY  . 

07/13/95 

31,261  ... 

Locke  Insulator’s  Inc.  (Wkrs) . 

Baltimore,  MD . 

06/30/95 

Electrical  Insulators.  , 

31,262  ... 

Network  Color  Technology  (ue) . 

St.  Charles,  MO . 

07/10/95 

Comic  Books,  Catalogs,  Brochures. 

31.263  ... 

31.264  ... 

Cowvlitz  Stud  Co  (oja)  . . . 

Randle,  WA . 

07/12/95 

Softwood  Lurnber. 

Polk  Audio,  Inc.  (Comp) . 

Baltinrwre,  MD . 

07/10/95 

Loudspeakers. 

31.265  ... 

31.266  ... 

Power  rVvrte  A  r:ahlA  fkvp  (Wkrs) . 

College  Point,  NY . 

07/12/95 

Electrical  Power  Cords. 

Weyerhaeuser  Paper  Co  (awpp)  . 

North”Bend,6R . 

06/30/95 

Corrugated  Medium  Paper. 

31,267  ... 

Woolrich,  Inc.  {Comp)  . . 

Alliance,  NE . 

07/12/95 

Ladies’  &  Men’s  Sportswear. 

31,268  ... 

Maxus  Energy  Corp.  (Comp) . 

Dallas,  TX . 

06/30/95 

Crude  Oil  &  Natural  Gas. 

31,269  ... 
31^70  ... 

. do  . . . . . - . 

Kearny,  NJ . 

06/30/95 

Do. 

Maxus  Exploration  Co  (Comp) . 

Amarillo,  TX . 

06/30/95 

Do. 
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Appendix— Continued 

[Petitions  instituted  On  07/24/95] 


TA-W 

Subject  Firm  (petitioners) 

Location 

Date  of 
petition 

Product(s) 

31.271  ... 

31.272  ... 

fin  . 

Canadian,  TX  . 

06/30/95 

Do. 

. do . . . 

Dumas,  TX  . 

06/30/95 

Do. 

31,273  ... 

......do  . . . 

Jeanerette,  LA . 

06/30/95 

Do. 

31.274  ... 

31.275  ... 

fin  . . 

Pampa,  TX  . 

06/30/95 

Do. 

. do  . ». . 

Perr^on,  TX  . 

06/30/95 

Do. 

31,276  ... 

......do  . 

Leedey,  OK . 

06/30/95 

Do. 

31,277  ... 

. . do  . 

Spearman,  TX  . 

06/30/95 

'  Do. 

31.278  ... 

31.279  ... 

. do  . 

Shnnatt,  TX  . 

06/30/95 

Do. 

Maxus  Aviation  Co  (Comp) . 

Dallas,  tx . 

06/30/95 

Do. 

31.280  ... 

31.281  ... 

31.282  ... 

Rivei’side  Farms  (Comp) . . 

Hamilton,  TX  . 

06/30/95 

Do. 

. do  . . 

Hamilton,  TX . 

06/30/95 

Do. 

Sunray  Gas  Plant  (Comp) . 

Dumas,  TX  . 

06/30/95 

Do. 

31,283  ... 

Chadra,  Inc  (Comp) . 

Corinth,  MS  . . 

07/12/95 

Knit  Sportswear. 

31,284  ... 

Key  Plastics  (Wkrs) . 

Felton,  PA . 

07/12/95 

Injection  Molding  Parts  for  Automobile. 

31,285  ... 

Red  Level  Fashions  (Wkrs) . 

Red  LeveL  AL . 

07/07/95 

Ladies’  Apparel. 

[FR  Doc.  95-19660  Filed  8-8-95;  8:45  am] 
BILUNQ  CODE  4S10-a0-M 


Investigations  Regarding  Certifications 
of  Eligibility  to  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  hied  with  the 
Secretary  of  Labor  under  Section  221(a) 
of  the  Trade  Act  of  1974  (“the  Act”)  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
Section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 


the  workers  are  eligible  to  apply  for 
adjustment  assistance  imder  Title  II, 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  showm  below, 
not  later  than  August  21, 1995. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 

Appendix 

[Petitions  instituted  on  07/17/95] 


the  Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  August  21, 1995. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  Employment  and  Training 
Administration,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  N.W., 
Washington,  D.C.  20210. 

Signed  at  Washington,  D.C.  this  17th  day 
of  July,  1995. 

Victor  J.  Tninzo, 

Program  Manager,  Policy  &•  Reemployment 
Services,  Office  of  Trade  Adjustment 
■Assistance. 


TA-W 

Subject  firm  (petitioners) 

Location 

Date  of 
petition 

Product(s) 

31,230  ... 

Hayward  Pool  Products  (Comp)  . 

Elizabeth,  NJ  . 

07/06/95 

Plastic  Valves,  Lighting  &  Fitter  System. 

31,231  ... 

Allegheny  Ludum  Corp.  (USWA)  . 

Pittsburgh,  PA  . 

07/03/95 

Stainless  Steel. 

31.232  ... 

31.233  ... 

LeH  &  WoH  (ILGWIJ)  . 

New  York,  NY . 

06/26/95 

Ladies’  Skirts  and  Slacks. 

Pietrafesa  (ACTWU) . 

Carrollton,  GA . 

07/07/95 

Ladies’  &  Men’s  Suits,  Jackets,  etc. 

31,234  ... 

Calvin  Mfg.  Co.  (ACTWU) . 

Tallapoosa,  GA . 

07/07/95 

Men’s  &  Boys’  Clothing. 

31,235  ... 

Daphne  Harxtoag  &  Mfg.  Co.  (Wkrs)  . . 

Scranton,  PA  . 

06/30/95 

Handbags,  Totebags,  Knapsacks. 

31,236  ... 

Fort  Electronics  &  Refiig.  (UAW) . 

Lansdale,  PA . 

06/29/95 

Automobile  Electrical  Components. 

31.237  ... 

31.238  ... 

Keystone  Lighting  (Coi-np) . 

Hayden  l  ake,  in 

06/29/95 

Fluorescent  Light  Fixtures. 

Typewriter  Ribbons. 

NER  Data  F^odui^  Inc.  (Comp) . 

Franklinville,  KJ  . 

06/09/95 

31,239  ... 

NU  Quaker  Dyeing,  Inc.  (Wrks) . 

Easton,  PA  . 

06/28/95 

Dye  Woven  Textiles. 

31,240  ... 

National  Garment  Co.  (Comp)  . 

Fayette,  MO . 

07/03/95 

Children’s  Clothing. 

Children’s  &  Ladies’  Apparel. 

Oil  &  Natural  Glas. 

31.241  ... 

31.242  ... 

31.243  ... 

31.244  ... 

31.245  ... 

31.246  ... 

31.247  ... 

31.248  ... 

Tamara  3X  (Wrks) . 

New  Yrifk,  NY 

06/30/95 

Fina  Oil  &  Oiemical  Co.  (Comp)  . 

Dallas,  TX . 

07/03/95 

. do  . 

Houston,  TX  . 

07/03/95 

Do. 

. do  . 

do . 

07/03/95 

Do. 

. tlo  . . . 

Tyler,  TX 

07/03/95 

Do. 

. do  . . 

M'iffland.  TX 

07/03/95 

Do. 

. do  . . 

HoiLSton,  TX 

07/03/95 

Do. 

Crown  Pacific  Ltd.  (Comp) . 

Redmond,  OR  . 

07/03/95 

Plywood. 

31,249  ... 

McDonnell  Douglas  (lAM) . 

Hunt.  Beach,  CA  . 

05/30/95 

Rockets  (Launch  Vehicle). 
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[FR  Doc.  95-19661  Filed  8-8-95;  8:45  am] 
BILUNQ  CODE  4510-a0-M 


Determinations  Regarding  Eiigibiiity  to 
Appiy  for  Worker  Adjustment 
Assistance  and  NAFTA  Transitionai 
Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974,  as  amended,  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  trade  adjustment 
assistance  for  workers  (TA-W)  issued 
during  the  period  of  July,  1995. 

In  order  for  an  affimative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
worker  adjustment  assistance  to  be 
issued,  each  of  the  group  eligibility 
requirements  of  Se^on  222  of  the  Act 
must  be  met. 

(1)  that  a  significant  number  or 
proportion  of  the  workers  in  the 
workers’  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated, 

(2)  that  sales  or  production,  or  both, 
of  the  firm  or  subdivision  have 
decreased  absolutely,  and 

(3)  that  increases  of  imports  of  articles 
like  or  directly  competitive  with  articles 
produced  by  &e  firm  or  appropriate 
subdivision  have  contributed 
importantly  to  the  separations,  or  threat 
thereof,  and  to  the  absolute  decline  in 
sales  or  production. 

Negative  Determinations  for  Worker 
Adjustment  Assistance 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firaa. 

TA-W-31,023:  Hilco  Coast  Processing 
Co.,  Inc,  Pepeekeo,  HI 
TA-W-31,030:  Ulster  Scientific,  Inc., 
NewPaltz,  NY 

TA-W~31, 078;  Penn  Ventilator  Co.,  Inc., 
Keyster,  WV 

In  the  following  cases,  the 
investigaion  reveled  that  the  criteria  for 
eligibility  have  not  been  met  for  the 
reasons  specified. 

TA-W-31, 226;  American  Steel  Corp., 
Detroit,  Mf 

TA-W-31, 008;  Magpox,  Inc.,  Pulaski, 

VA 

TA-W-31,141:  Colorado  Gas 

Compression,  Inc  (CGCI),  Ingalls, 
OK 

TA-W-30,950:  International  Business 
Machines  Corp.,  Storage  Systems 
Div.  San  Jose,  CA 

TA-W-31,129;  Library  Bureau,  Inc., 
Herkimer,  NY 


TA-W-31,132:  Chicago  Laser  Systems, 
Des  Plaines,  II 

TA-W-31, 227;  CMI  Industries,  Inc., 
Rolling  Fork,  MS 

Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 

TA-W-31, 019;  ERA  Coats,  Paterson,  NJ 
U.S.  imports  of  women’s  and  girls’ 
coats  and  jackets  declined  both 
absolutely  and  as  a  percent  of  US 
comsvunption  in  1994  compared  with 

1993. 

TA-W-31, 221 ;  M.  lidz,  Inc.,  Wilkes 
Barre,  PA 

TA-W-31, 047;  Metrahealth  Insurance 
Co.,  Inc.,  Voorhees,  NJ  (formerly  the 
Travelers  Insurance  Companies, 

Inc) 

The  workers’  firm  does  not  produce 
an  article  as  required  for  certification 
imder  Section  222  of  the  Trade  Act  of 
1974. 

Affirmative  Determinations  far  Worker 
Adjustment  Assistance 

TA-W-31, 070;  Forster  Manufacturing 
Co.,  Inc.,  Wilton  ME 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  May  15, 

1994. 

TA-W-31,125;  Market  Manufacturing 
Co.,  Inc.,  Moxley,  GA 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  May  24, 
1994. 

TA-W-31,155;  Nicolette  Fashions,  Inc., 
West  New  York,  NJ 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  June  2, 
1994. 

TA-W-31, 198;  Lavrelle  Manufacturing, 
New  York,  NY 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  June  20, 
1994. 

TA-W-31, 015;  Casual  Coat  Co.,  Inc., 
Paterson,  NJ 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  December 
21, 1993. 

TA-W-31,206  6-  TA-W^1,297;  Anchor 
Glass  Container  Corp.,  Gurnee,  IL 
Huntington  Park,  CA 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  June  16, 
1994. 

TA-W-31,064;  Elegante  Sleepwear,  Inc., 
San  German,  PR 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  May  11, 
1994. 

TA-W-31, 101;  Purolator  Products  NA, 
Inc.,  Dexter,  MO 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  May  24, 
1994. 


TA-W-31, 173;  Rielly  Co.,  Inc.,  Valatie, 
NY 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  May  13, 
1994. 

TA-W-31, 120;  Occidental  Chemical 
Corp.,  Durez  Div.  North 
Tonawanda,  NY 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  May  19, 
1994. 

TA-W-31,124;  Great  Bear  Industries, 
Cross  City,  FL 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  Jime  2, 
1994. 

TA-W-31, 1 71;  Heat  Tech  El  Paso 
(Heater  Wire,  Inc.),  El  Paso,  TX 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  June  5, 
1994. 

TA-W-31,082;  Barco  of  California, 
Huntsville,  TN 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  May  16, 
1994. 

TA-W-31, 152;  Lake  Manufacturing 
Nazareth/Century  Mills,  Inc.,  Lake, 
MS 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  Jime  13, 
1994. 

TA-W-31, 154;  Summit  Timber  Co., 
Darlington,  WA 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  Jime  7, 
1994. 

TA-W-31,143;  Levi  Strauss  S'  Co.,  El 
Paso,  TX 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  May  23, 
1994. 

TA-W-31, 175  S' A;  General  Electric  Co., 
1427  Broadway,  (Motor  Div)  Fort 
Wayne,  IN  S- 1701  College  St. 
(Transformer  Div)  Fort  Wayne,  IN 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  June  14, 
1994. 

TA-W-31, 056;  Phillips  Laser  Magnetic 
Storage,  Colorado  Springs,  CO 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  May  8, 
1994. 

TA-W-31, 061;  Strand  Lifting,  Inc., 
Rancho  Dominquez,  CA 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  May  12, 
1994. 

TA-W-31, 092;  Paragon  Dye  S'  Finishing, 
Paterson,  NJ 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  May  18, 
1994. 

TA-W-31, 186;  Shana  Knitwear,  Inc., 
Asheboro,  NC 
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A  certification  was  issued  covering  all 
workers  separated  on  or  after  May  30, 
1994. 

TA-W-31.134;  Farah  Manufacturing 
Co.,  Farah  USA,  Inc.,  El  Paso,  TX 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  June  5, 
1994. 

TA-W-31,073;  Softhard  Systems,  Inc., 
Houston,  TX 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  April  11, 
1994. 

TA-W-31,200,  TA-W-31,201,  TA-W- 
31,202;  The  Louisiana  Land  & 
Exploration  Co.,  New  Orleans,  LA, 
Houston,  TX,  Denver,  CO 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  Jime  27, 
1994. 

TA-W-31,200A,  TA-W-31,200B,  TA¬ 
W-31,203;  The  Louisiana  Lmd  Br 
Exploration  Co.,  Lafayette,  LA, 
Houma,  LA,  Saraland,  AL 

A  certification  was  issued  covering  r  11 
workers  separated  on  or  after  June  23, 
1994. 

Also,  pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (P.L.  103-182) 
concerning  transitional  adjustment 
assistance  hereinafter  call^  (NAFTA- 
TAA)  and  in  accordance  with  Section 
250(a)  Subchapter  D,  Chapter  2,  Title  11, 
of  the  Trade  Act  as  amended,  the 
Department  of  Labor  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  NAFTA— TAA 
issued  during  the  month  of  July,  1995. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
NAFTA-TAA  the  following  group 
eligibility  requirements  of  Section  250 
of  the  Trade  Act  must  be  met: 

(1)  that  a  significant  number  or 
proportion  of  the  workers  in  the 
workers’  firm,  or  an  appropriate 
subdivision  thereof,  (including  workers 
in  any  agricultural  firm  or  appropriate 
subdivision  thereof)  have  b^ome  totally 
or  partially  seperated  finm  employment 
and  either — 

(2)  that  sales  or  production,  or  both, 
of  such  firm  or  subdivision  have 
decreased  absolutely, 

(3)  that  imports  finm  Mexico  or 
Canada  of  articles  like  or  directly 
competitive  with  articles  produced  by 
such  firm  or  subdivision  have  increased, 
and  that  the  increases  in  imports 
contributed  importantly  to  such 
workers’  separations  or  threat  of 
separation  and  to  the  decline  in  sales  or 
production  of  such  firm  or  subdivision; 
or 

(4)  that  there  has  been  a  shift  in 
production  by  such  workers’  firm  or 


subdivision  to  Mexico  or  Canadaof 
articles  like  or  directly  competitive  with 
articles  which  are  produced  by  the  firm 
or  subdivision. 

Negative  Determinations  NAFTA-TAA 

NAFTA-TAA-00480;  Peerless  Corp., 
Tigard,  OR 

The  investigation  revealed  that 
criteria  (3)  and  (4)  were  not  met.  A 
depeulmental  survey  conducted  with 
major  customers  revealed  that  they 
continued  to  pvuchase  products  form 
the  subject  firm  during  the  relevant 
period — ^not  finm  Mexico  or  Canada  or 
any  other  foreign  somx;e. 

Affirmative  Determinations  NAFTA- 
TAA 

NAFTA-TAA-00524;  Dura  Convertible 
Systems,  Adrian,  MI 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  July  11, 
1994. 

NAFTA-TAA-00489;  Heat  Tech,  Inc., 
AKA  Heater  Wire,  El  Paso,  TX 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  June  19, 
1994. 

NAFTA-TAA-00493;  Waltec  American 
Forging,  Inc.,  Tool  Room, 

Waterbury,  CT 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  June  15, 
1994. 

I  hereby  certify  that  the 
aforementioned  determinations  were 
issued  diiring  the  months  of  July,  1995. 
Copies  of  these  determinations  are 
available  for  inspection  in  Room  C- 
4318,  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  N.W., 

Washington,  D.C.  20210  during  normal 
business  hours  or  will  be  mailed  to 
persons  who  write  to  the  above  address. 

Dated:  July  25. 1995. 

Victor  J.  Trunzo, 

Program  Manager,  Policy  &  Reemployment 
Services,  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  95-19662  Filed  8-8-95;  8:45  am] 
BILUNQ  CODE  4610-30-M 

[TA-W-30,331] 

Kerr-McGee  Corporation, 
Headquartered  in  Okiahoma  City, 
Okiahoma  Operating  Out  of  the 
Foiiowing  Field  Offices;  Amended 
Certification  Regarding  Eligibility  To 
Apply  for  Worker  Adjustment 
Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjtistment  Assistance  on 


November  10, 1994,  applicable  to  all 
workers  of  Kerr-McGee  Corporation 
headquartered  in  Okleihoma  City, 
Oklahoma  and  operating  out  of  various 
field  offices  in  Wyoming,  Oklahoma  and 
Texas.  The  notice  was  published  in  the 
Federal  Register  on  December  9, 1994 
(59  FR  63823). 

At  the  request  of  the  Company,  the 
Department  reviewed  the  subject 
certification.  New  findings  show  worker 
separations  have  occiured  at  the  Kerr- 
McGee  Corporation  offshore  oil  and  gas 
production  operations.  These  workers 
report  out  of  the  Kerr-McGee  office 
located  in  Lafayette,  Louisiana. 
Accordingly,  the  Department  is 
amending  the  certification  to  cover 
these  workers. 

The  intent  of  the  Department’s 
certification  is  to  include  all  workers  of 
Kerr-McGee  Corporation  who  were 
adversely  affected  by  increased  imports. 

The  amended  notice  applicable  to 
TA-W-30,331  is  hereby  issued  as 
follows: 

“All  workers  of  Kerr-McGee 
Corporation,  headquartered  in 
Oklahoma  City,  Oklahoma  (TA-W- 
30,331)  and  Casper,.  Wyoming  (TA-W- 
30,331  A)  engaged  in  the  production  of 
crude  oil  and  natural  gas  who  become 
totally  or  partially  separated  firom 
employment  on  or  after  July  31, 1994 
are  eligible  to  apply  for  adjustment 
assistance  vmder  S^tion  223  of  the 
Trade  Act  of  1974.’’ 

“All  workers  of  Kerr-McGee 
Corporation,  at  the  below  cited  locations 
engaged  in  the  production  of  crude  oil 
and  natiiral  gas  who  become  totally  or 
partially  separated  finm  employment  on 
or  after  August  17, 1993  are  eligible  to 
apply  for  adjustment  assistance  vmder 
Section  223  of  the  Trade  Act  of  1974: 

TA-W-30,331B  El  Reno,  Oklahoma 
TA-W-30,33lC  Kilgore,  Texas 
TA-W-30,331D  Amarillo,  Texas 
TA-W-30,331E  Odessa,  Texas 
TA-W-30,331F  Sunray,  Texas 
TA-W-30,33lG  Canadian,  Texas 
TA-W-30,331H  Lafayette,  Louisiana” 

Signed  at  Washington,  D.C.  this  21st  day  of 
July  1995. 

Victor  J.  Trunzo, 

Program  Manager,  Policy  and  Reemployment 
Services,  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  95-19657  Filed  8-^95;  8:45  am] 
BIUMG  CODE  4510-30-M 
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[TA-W-29.744] 

Xerox  Corporation  a/k/a  EDS  Webster, 
New  York;  Amended  Certification 
Regarding  Eiigibiiity  to  Appiy  for 
Worker  Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  the  - 
Department  of  Labor  issued  a  Notice  of 
Certification  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance  on  September  21, 1994, 
applicable  to  all  workers  for  Xerox 
Corporation  engaged  in  employment 
related  to  the  production  of  copiers  and 
printers  in  Webster,  New  York.  The 
notice  was  pubfished  in  the  Federal 
Register  on  October  21, 1994  (59  FR 
53211). 

The  Department  has  been  notified  by 
the  State  Agency  that  Xerox  Corporation 
was  sold  to  EDS.  Some  Xerox  workers 
were  transferred  to  EDS  for  a  limited 
period  of  time  to  train  the  new 
company’s  new  employees. 

The  intent  of  the  Department’s 
certification  is  to  include  all  workers  of 
Xerox  Corporation  who  were  adversely 
affected  by  increased  imports. 

The  amended  notice  applicable  to 
TA-Wt-29,744  is  hereby  issued  as 
follows: 

"All  workers  of  Xerox  Corporation,  a/ 
k/a  EDS,  Webster,  New  York  engaged  in 
employment  related  to  the  production  of 
copiers  and  printers  who  became  totally 
or  partially  separated  from  employment 
on  or  after  March  29, 1993  are  eligible 
to  apply  for  adjustment  assistance  imder 
Section  223  of  the  Trade  Act  of  1974.’’ 

Signed  at  Washington,  D.C.  this  28th  day 
of  July  1995. 

Victor  J.  Trunzo, 

Program  Manager,  Policy  and  Reemployment 
Services,  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  95-19658  Filed  8-8-95;  8:45  am] 
BILUNQ  CODE  4S10-30-M 


[TA-30,961] 

Zenith  Distributing  Corporation  a/k/a 
Texiokia  Division  Piano,  Texas; 
Amended  Certification  Regarding 
Eiigibiiity  to  Appiy  for  Worker 
Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  the 
Department  of  I,abor  issued  an 
Amended  Certification  of  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance  on  June  26, 1995,  applicable 
to  all  workers  at  the  subject  firm.  The 
amended  notice  was  published  in  the 
Federal  Register,  on  July  7, 1995  (60  FR 
35435). 


New  information  received  from  the 
State  Agency  show  that  some  of  the 
workers  at  the  Zenith  Distributing, 
Plano,  Texas,  had  their  unemployment 
insurance  (UI)  taxes  paid  to  Texiokia 
Division. 

Accordingly,  the  Department  is 
amending  the  certification  to  properly 
reflect  this  matter. 

The  amended  notice  applicable  to 
TA-W-30,961  is  hereby  issued  as 
follows: 

“All  workers  of  Zenith  Distributing 
Corporation,  a/k/a  Texiokia  Division, 
Plano,  Texas  engaged  in  employment 
related  to  sales  and  distribution  of 
Zenith  electronic  products  who  became 
totally  or  partially  separated  from 
employment  on  or  after  April  24, 1994 
are  ehgible  to  apply  for  adjustment 
assistance  under  Section  223  of  the 
Trade  Act  of  1974.’’ 

Signed  at  Washington,  D.C.  this  28th  day 
of  July  1995. 

Victor  J.  Trunzo, 

Program  Manager,  Policy  and  Reemployment 
Services,  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  95-19659  Filed  8-8-95;  8:45  am] 
BIUINQ  CODE  4510-1S-M 


Pension  and  Welfare  Benefits 
Administration 

[Application  No.  D-09981,  et  al.] 

Proposed  Exemptions;  Boston  Safe 
Deposit 

AGENCY:  Pension  and  Welfare  Benefits 
Administration,  Labor. 

ACTION:  Notice  of  proposed  exemptions. 

SUMMARY:  This  document  contains 
notices  of  pendency  before  the 
Department  of  Labor  (the  Department)  of 
proposed  exemptions  from  certeun  of  the 
prohibited  transaction  restriction  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (the  Act)  and/or  the  Internal 
Revenue  Code  of  1986  (the  Code). 

Written  Comments  and  Hearing 
Requests 

All  interested  persons  are  invited  to 
submit  written  comments  or  request  for 
a  hearing  on  the  pending  exemptions, 
unless  otherwise  stated  in  the  Notice  of 
Proposed  Exemption,  within  45  days 
from  the  date  of  publication  of  this 
Federal  Register  Notice.  Conunents  and 
request  for  a  hearing  should  state:  (1) 
The  name,  address,  and  telephone 
munber  of  the  person  making  the 
comment  or  request,  and  (2)  The  nature 
of  the  person’s  interest  in  the  exemption 
and  the  manner  in  which  the  person 
would  be  adversely  affected  by  the 
exemption.  A  request  for  a  hearing  must 


also  state  the  issues  to  be  addressed  and 
include  a  general  description  of  the 
evidence  to  be  presented  at  the  hearing. 
A  request  for  a  hearing  must  also  state 
the  issues  to  be  addressed  and  include 
a  general  description  of  the  evidence  to 
be  presented  at  the  hearing. 

ADDRESSES:  All  written  comments  and 
request  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Pension 
and  Welfare  Benefits  Administration, 
Office  of  Exemption  Determinations, 
Room  N-5649,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  NW., 
Washington,  DC  20210.  Attention: 
Application  No.  stated  in  each  Notice  of 
Proposed  Exemption.  The  applications 
for  exemption  and  the  comments 
received  will  be  available  for  public 
inspection  in  the  Public  Documents 
Room  of  Pension  and  Welfare  Benefits 
Administration,  U.S.  Department  of 
Labor,  Room  N— 5507,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210. 

Notice  to  Interested  Persons 

Notice  of  the  proposed  exemptions 
will  be  provided  to  all  interested 
persons  in  the  manner  agreed  upon  by 
the  applicant  and  the  Department 
withfri  15  days  of  the  date  of  publication 
in  the  Federal  Register.  Such  notice 
shall  include  a  copy  of  the  notice  of 
proposed  exemption  as  published  in  the 
Federal  Register  and  shall  inform 
interested  persons  of  their  right  to 
comment  and  to  request  a  hearing 
(where  appropriate). 

SUPPLEMENTARY  INFORMATION:  The 
proposed  exemptions  were  requested  in 
applications  filed  pursuant  to  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code,  and  in 
accordance  with  procedures  set  forth  in 
29  CFR  Part  2570,  Subpart  B  (55  FR 
32836,  32847,  August  10, 1990). 
Effective  December  31, 1978,  section 
102  of  Reorganization  Plan  No.  4  of 
1978  (43  FR  47713,  October  17, 1978) 
transferred  the  authority  of  the  Secretary 
of  the  Treasm*y  to  issue  exemptions  of 
the  type  requested  to  the  Secretary  of 
Labor.  Therefore,  these  notices  of 
proposed  exemption  are  issued  solely 
by  ffie  Department. 

The  applications  contain 
representations  with  regard  to  the  ' 
proposed  exemptions  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  applications  on  file 
with  the  Department  for  a  complete 
statement  of  the  facts  and 
representations. 

Boston  Safe  Deposit  and  Trust 
Company  Located  in  Boston, 
Massachusetts;  Proposed  Exemption 

[Application  No.  D-9981] 
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The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  Part  2570,  Subpart  B  (55 
FR  32836,  32847,  August  10, 1990).  If 
the  exemption  is  granted,  the 
restrictions  of  sections  406(a),  406(b)(1) 
and  406(b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)(A)  through  (E)  of 
the  Code,  shall  not  apply  as  of  January 
12, 1995,  to  the  cash  sale  of  certain 
commercial  paper  notes  (the  Notes)  for 
$25,031,269  by  the-Common  Trust  Cash 
Investment  Fund  (the  Fimd)  to  Boston 
Safe  Deposit  and  Trust  Company 
(Boston  Safe),  a  party  in  interest  with 
respect  to  employee  benefit  plans 
invested  in  the  Fimd,  provided  that  the 
following  conditions  are  met: 

(a)  The  sale  was  a  one-time 
transaction  for  cash; 

(b)  The  Fimd  received  an  amount 
which  was  equal  to  the  greater  of  either 
(i)  the  amortized  cost  of  the  Notes,  plus 
accrued  but  impaid  interest,  as  of  the 
date  of  sale,  or  (ii)  the  fair  market  value 
of  the  Notes,  as  determined  by  an 
independent  pricing  service  at  the  time 
of  sale; 

(c)  The  Fund  did  not  pay  any 
conunissions  or  other  expenses  in 
cormection  with  the  sale; 

(d)  Boston  Safe,  as  trustee  of  the 
Fimd,  determined  that  the  sale  of  the 
Notes  was  appropriate  for  and  in  the 
best  interests  of  the  Fund,  and  the 
employee  benefit  plans  invested  in  the 
Fund,  at  the  time  of  the  transaction; 

(e)  Boston  Safe  took  all  appropriate 
actions  necessary  to  safeguard  the 
interests  of  the  Fund,  and  the  employee 
benefit  plans  invested  in  the  Fund,  in 
connection  with  the  transactions;  and 

(f)  If  the  exercise  of  any  of  Boston 
Safe’s  rights,  claims  or  causes  of  action 
in  connection  with  its  ownership  of  the 
Notes  results  in  Boston  Safe  recovering 
from  the  issuer  of  the  Notes,  or  any  third 
party,  an  aggregate  amount  that  is  more 
than  the  sum  of: 

(1)  the  purchase  price  paid  for  the 
Notes  by  Boston  Safe  (i.e.  $25,031,269); 

(2jJthe  original  issue  discount  on  the 
Notes  which  remained  unamortized  as 
of  the  date  Boston  Safe  acquired  the 
Notes  firom  the  Fund;  and 

(3)  the  interest  due  on  the  Notes  from 
and  after  the  date  Boston  Safe 
purchased  the  Notes  fiem  the  Fund,  at 
the  rate  specified  in  the  Notes,  Boston 
Safe  will  refund  such  excess  amounts 
promptly  to  the  Fund  (after  deducting 
all  reasonable  expenses  incurred  in 
connection  with  the  recovery). 


EFFECTIVE  DATE:  The  proposed 
exemption,  if  granted,  will  be  effective 
as  of  January  12, 1995. 

Summary  of  Facta  and  Representations 

1.  Boston  Safe  is  a  Massachusetts  trust 
company  which  provides  a  wide  range 
of  banking  and  fiduciary  services  to  a 
broad  array  of  clients,  including 
employee  benefit  plans  subject  to  the 
Act.  The  Fund  is  a  common  trust  fund 
established  and  maintained  by  Boston 
Safe  as  trustee  for  the  collective 
investment  and  reinvestment  of  assets 
contributed  thereto  by  Boston  Safe  and 
its  affiliates  on  behalf  of  their  trust 
services  clients,  including  employee 
benefit  plans.  The  Fund  is  exempt  from 
federal  income  tax  pursuant  to  section 
584  of  the  Code.  As  of  December  6, 

1994.  the  value  of  the  Fund’s  portfolio 
(including  the  Notes)  was 
approximately  $935  million.  As  of  such 
date,  participating  investors  in  the  Fund 
included  seventeen  employee  benefit 
plans  (primarily  voluntary  employees’ 
beneficiary  associations). 

2.  The  Fimd  purchased  the  Notes  on 
August  1. 1994  for  $24,988,375.  The 
Notes  were  one  year  debentures  with  a 
par  value  of  $25  million,  issued  by  ' 
Orange  County,  California  (the  Issuer) 
on  July  8, 1994  with  a  maturity  date  of 
July  10, 1995.  *1110  aggregate  principal 
amount  of  the  entire  series  of  the  Notes 
was  $600  million.  Interest  on  the  Notes 
was  taxable  and  payable  monthly  at  a 
variable  rate  which  was  reset  on  the  first 
day  of  each  month.  The  interest  rate  was 
equal  to  the  one-month  London 
Interbank  Offered  Rate  (LIBOR)  set  forth 
on  the  second  business  day  prior  to  the 
reset  date.  The  interest  on  the  Notes  was 
payable  on  the  first  business  day  of 
every  month  and  at  maturity.  The 
principal  of  and  unpaid  accrued  interest 
on  the  Notes  were  payable  at  maturity. 

The  Notes  were  secured  by  a 
repayment  fund  (the  Repayment  Fund) 
established  by  the  Issuer  at  the  time  the 
Notes  were  issued.  The  assets  of  the 
Repayment  Fund  were  invested  in  the 
Orange  County  Investment  Pool  (the 
Orange  County  Pool),  an  investment 
fund  established  by  the  Issuer  for  the 
collective  investment  of  the  assets  of  the 
Issuer  and  its  several  governmental  sub¬ 
divisions. 

3.  The  decision  to  invest  Fund  assets 
in  the  Notes  was  made  by  Boston  Safe 
as  trustee  of  the  Fund.  Prior  to  the 
investment,  Boston  Safe  conducted  an 
investigation  of  the  potential 
investment,  including  an  examination  of 
the  financial  condition  of  the  Issuer. 
Boston  Safe  represents  that  the  Fund’s 
investment  in  the  Notes  was  consistent 
with  the  Fund’s  investment  policies  and 


objectives.^  At  the  time  the  Fund 
acquired  the  Notes,  the  Notes  were  rated 
“A-1  plus”  by  Standard  &  Poor’s 
Corporation  and  “P-1”  by  Moody’s 
Investor  Services,  Inc. 

4.  On  December  6, 1994,  due  to  large 
trading  losses  in  the  Orange  County 
Pool,  die  Issuer  filed  two  voluntary 
petitions  under  Chapter  9  of  the 
Bankruptcy  Code — one  on  behalf  of  the 
Issuer  and  the  other  on  behalf  of  the 
Orange  County  Pool.  Responding  to 
these  events,  ^er  written  notice  to 
participating  investors,  Boston  Safe 
transferred  the  Notes  to  a  liquidating 
account  (the  Liquidating  Account) 
maintained  on  behalf  of  the 
participating  investors  then  having  an 
interest  in  the  Fund.  This  transfer  was 
effective  December  6, 1994.  As  of  such 
date,  the  seventeen  employee  benefit 
plans  held  approximately  15%  of  the 
interests  in  the  Liquidating  Account. 

Boston  Safe  states  that  placing  the 
Notes  in  the  Liquidating  Account 
allowed  for  the  continued  operation  of 
the  Fund  because  the  segregation  of  the 
Notes  from  the  other  assets  in  the  Fund 
confined  the  potential  investment  losses 
resulting  finm  the  Notes  to  those 
investors  participating  in  the  Fund  as  of 
December  6, 1994.  Boston  Safe  was  able 


'  The  Department  is  expressing  no  opinion  in  this 
proposed  exemption  regarding  whether  the 
acquisition  and  holding  of  the  Notes  by  the  Fund 
violated  any  of  the  fiduciary  responsibility 
provisions  of  Part  4  of  Title  I  of  the  Act. 

The  Department  notes  that  section  404(a)  of  the 
Act  requires,  among  other  things,  that  a  fiduciary 
ota  plan  act  prudently,  solely  in  the  interest  of  ^e 
plan’s  participants  and  beneficiaries,  and  for  the 
exclusive  purpose  of  providing  benefits  to 
participants  and  beneficiaries  when  making 
investment  decisions  on  behalf  of  a  plan.  Section 
404(a)  of  the  Act  also  states  that  a  plan  fiduciary 
should  diversify  the  investments  of  a  plan  so  as  to 
minimize  the  risk  of  large  losses,  unless  under  the 
circumstances  it  is  clearly  prudent  not  to  do  so. 

In  this  regard,  the  Department  is  not  providing 
any  opinion  as  to  whether  a  particular  category  of 
investments  or  investment  strategy  would  be 
considered  prudent  or  in  the  best  interests  of  a  plan 
as  required  by  section  404  of  the  Act.  The 
determination  of  the  prudence  of  a  particular 
investment  or  investment  course  of  action  must  be 
made  by  a  plan  fiduciary  after  appropriate 
consideration  to  those  facts  and  circumstances  that, 
given  the  scope  of  such  fiduciary’s  investment 
duties,  the  fiduciary  knows  or  should  know  are 
relevant  to  the  particular  investment  or  investment 
course  of  action  involved,  including  a  plan’s 
potential  exposure  to  losses  and  the  role  the 
investment  or  investment  course  of  action  plays  in 
that  portion  of  the  plan’s  portfolio  with  respect  to 
whidi  the  fiduciary  has  investment  duties  (see  29 
CFR  2550.404a-l).  The  Department  also  notes  that 
in  order  to  act  prudently  in  making  investment 
decisions,  a  plw  fiduciary  must  consider,  among 
other  factors,  the  availability,  risks  and  potential 
return  of  alternative  investments  for  the  plan.  Thus, 
a  particular  investment  by  a  plan,  which  is  selected 
in  preference  to  other  alternative  investments, 
would  generally  not  be  prudent  if  such  investment 
involves  a  greater  risk  to  the  security  of  a  plan’s 
assets  than  other  comparable  investments  offering 
a  similar  return  or  result. 
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to  continue  to  permit  additions  and 
withdrawals  from  the  Fund  at  $1.00  per 
share  and  investments  in  the  Fimd  after 
December  6, 1994  were  not  affected  by 
the  Notes. 

5.  Boston  Safe  determined  that,  as  a 
result  of  the  trading  losses  incurred  by 
the  Orange  County  Pool  and  the 
subsequent  bankruptcy  filing  by  the 
Issuer,  the  security  for  the  Notes  had 
become  inadequate  and  that  full 
repayment  of  the  Notes  was 
questionable.  Boston  Safe  also 
determined  that  the  purchase  of  the 
Notes  by  Boston  Safe  would  be 
permissible  under  the  regulations  of  the 
Office  of  the  Comptroller  of  Currency 
relating  to  common  trust  funds. 
Therefore,  in  order  to  protect  the  Fund 
and  the  participating  investors 
(including  the  employee  benefit  plans) 
having  an  interest  in  the  Liquidating 
Accoimt  finm  potential  investment 
losses,  Boston  Safe  decided  to  pmchase 
the  Notes  finm  the  Fund.  Notice  of  this 
resolution  was  giyen  to  the  appropriate 
representative  of  each  of  the 
participating  investors  having  an 
interest  in  the  Liquidating  Account  by 
telephone  prior  to  the  date  of  the 
transaction. 

6.  The  purchase  of  the  Notes  was 
consummated  on  January  12, 1995  when 
Boston  Safe  purchased  the  Notes  from 
the  Fund  for  a  lump  sum  cash  pa)rment 
of  $25,031,269.  This  siun  represented 
the  amortized  cost  of  the  Notes  (i.e. 
$24,993,915)  plus  the  accrued  interest 
owing  on  the  Notes  (i.e.  $37,354)  as  of 
January  12, 1995,  the  date  of  the 
transaction.  Therefore,  Boston  Safe 
states  that  the  amoimt  received  by  the 
Fund  for  the  Notes  represented  the  book 
value  of  the  Notes  on  the  date  of  the 
sale.  This  amount  refiected  the 
discoimts  received  by  the  Fimd  when  it 
purchased  the  Notes  at  a  price  that  was 
slightly  less  than  the  par  value  of  the 
Notes.  The  amortized  cost  of  the  Notes 
was  determined  by  Boston  Safe  using 
the  standard  accoimting  methods 
employed  by  the  Fimd. 

In  this  regard,  Boston  Safe  used  the 
straight-line  method  of  amortization  in 
calc^ating  the  amortized  cost  of  the 
Notes  as  of  January  12, 1995,  the  date 
of  sale.  The  amortized  cost  of  the  Notes 
was  determined  using  a  series  of 
computations. 

First,  the  discoimt  on  the  Notes  at 
pvuchase  was  calculated  as  the 
difference  between  the  par  value  of  the 
Notes  (i.e.,  the  principal  amoimt  which 
the  Issuer  is  obligated  to  repay  upon  the 
maturity  of  the  Notes)  and  the  price  at 
which  ^e  Fund  originally  purchased 
the  Notes  on  August  1, 1994.  Thus, 
$25,000,000  (par  value)  -$24,988,375 
(purchase  price)  =  $11,625  (discoimt). 


Second,  in  order  to  accrete  the 
discount  equally  over  the  life  of  the 
Notes,  Boston  ^e  computed  the 
amount  of  the  discount  to  be  accreted 
on  a  daily  basis  by  dividing  the  discoimt 
by  the  mnnber  of  days  the  Fvmd 
anticipated  holding  the  Notes  (i.e.,  from 
August  1, 1994,  the  date  of  pu^ase, 
imtil  matiuity  on  July  10, 1995).  Thus, 
$11,625  (discount)  divided  by  342 
(munber  of  days)  2  =  $33.99123  (daily 
accretion  factor). 

Third,  the  accreted  discoimt  on  the 
Notes  as  of  January  12, 1995,  the  date 
of  sale,  was  calculated  by  multiplying 
the  daily  accretion  factor  by  the  number 
of  days  the  Fund  had  actu^ly  held  the 
Notes  on  such  date.  Thus,  $33.99123 
(daily  accretion  factor)  x  163  (number  of 
days)  =  $5,540  (accreted  discount). 

Finally,  the  accreted  discount  was 
then  added  to  the  purchase  price  paid 
by  the  Fund  for  the  Notes,  with  the  final 
figure  being  the  amortized  cost  of  the 
Notes  as  of  January  12, 1995.  Thus, 
$5,540  (accreted  discount)  -t- 
$24,988,375  (purchase  price)  = 
$24,993,915  (amortized  cost). 

7.  Prior  to  the  consummation  of  the 
transaction,  Boston  Safe  obtained 
valuations  of  the  Notes  as  of  the  date  of 
the  sale  from  two  independent  pricing 
services,  Kenny  S&P  Evaluation 
Services,  Inc.,  and  Muller  Data 
Corporation.  Boston  Safe  states  that 
these  pricing  services  are  the  industry 
standards  with  respect  to  the  pricing  of 
municipal  bonds.  The  valuations  of  the 
Notes  obtained  from  these  independent 
pricing  services  were  85.50  percent  of 
par  value  and  86.40  percent  of  par 
value,  respectively.  On  the  basis  of  these 
valuations,  Boston  Safe  determined  that 
the  purchase  price  paid  by  Boston  Safe 
to  the  Fund  exceeded  the  aggregate  fair 
market  value  of  the  Notes  as  of  the  date 
of  the  transaction.  The  purchase  price 
was  paid  to  the  Liquidating  Account 
and  then  distributed  to  participating 
investors  holding  interests  in  the 
Liquidating  Account. 

Boston  Safe  represents  that  the 
purchase  price  paid  for  the  Notes  was 
distributed  to  each  of  the  participating 
investors  in  the  Liquidating  Account, 
including  the  employee  benefit  plans, 
based  on  their  respective  interests  in 
that  account.  Such  interests  were 
determined  based  solely  upon  the 
relative  values,  including  accrued 
interest  on  the  Notes,  of  the  investors’ 
interests  in  the  Fund  on  December  6, 
1994.  The  value  of  an  investor’s  interest 
in  the  Fund  on  December  6, 1994  was 

2  For  this  purpose,  Boston  Safe  represents  that  it 
is  standard  practice  to  determine  the  number  of 
days  by  excluding  the  date  of  purchase  and  the  date 
of  maturity  on  the  Notes. 


equal  to  the  amounts  deposited  by  or  on 
behalf  of  the  investor  as  of  such  date, 
plus  its  allocable  share  of  the  income  of 
the  Fund,  less  any  withdrawals  or 
distributions. 

8.  Boston  Safe,  as  trustee  of  the  Fund, 
believed  that  the  sale  of  the  Notes  to 
Boston  Safe  was  in  the  best  interests  of 
the  Fund,  and  the  employee  benefit, 
plans  invested  in  the  Fund,  at  the  time 
of  the  transaction.  Boston  Safe  states 
that  any  sale  of  the  Notes  on  the  open 
market  would  have  produced  significant 
losses  for  the  Fund  and  for  the 
individual  employee  benefit  plan 
investors  involved.  Boston  S^e 
represents  that  the  sale  of  the  Notes  by 
the  Fund  to  Boston  Safe  benefitted  the 
participating  investors  in  the  Fund 
having  an  interest  in  the  Liquidating 
Account  by  placing  such  investors, 
including  the  employee  benefit  plans,  in 
the  same  economic  position  they  would 
have  occupied  absent  the  insolvency  of 
the  Issuer.  The  participating  investors  in 
the  Fund  benefitted  fii^er  because  the 
purchase  price  paid  by  Boston  Safe  for 
the  Notes  substmtially  exceeded  the 
aggregate  fair  market  value  of  the  Notes, 
as  determined  by  the  two  independent 
pricing  services  from  whom  venations 
were  obtained.  In  addition,  Boston  Safe 
states  that  the  transaction  was  a  one¬ 
time  sale  for  cash  in  connection  with 
which  the  Fund  did  not  bear  any 
brokerage  commissions,  fees,  or  other 
expenses. 

9.  Boston  Safe  represents  that  it  took 
all  appropriate  actions  necessary  to 
safeguard  the  interests  of  the  Fund 
investors,  including  the  employee 
benefit  plan's,  in  connection  with  the 
sale  of  ^e  Notes.  Boston  Safe  ensured 
that  each  Fund  investor  with  interests  in 
the  Liquidating  Account  received  the 
appropriate  amount  of  cash  finm  Boston 
Safe  representing  its  respective  interest 
in  the  Liquidating  Account. 

10.  Boston  Safe  states  that  the  sale  of 
the  Notes  by  the  Fund  to  Boston  Safe 
resulted  in  an  assignment  of  all  of  the 
Fund’s  rights,  claims,  and  causes  of 
action  against  the  Issuer  or  any  third 
party  arising  in  connection  with  or  out 
of  the  issuance  of  the  Notes  or  the 
purchase  of  the  Notes  by  the  Fund. 
Boston  Safe  states  further  that  if  the 
exercise  of  any  of  the  foregoing  rights, 
claims  or  causes  of  action  results  in 
Boston  Safe  recovering  from  the  Issuer 
or  any  third  party  an  aggregate  amount 
that  is  more  than  the  sum  of:  (a)  the 
purchase  price  paid  for  the  Notes  by 
Boston  Safe  (i.e.  $25,031,269);  (b)  the 
original  issue  discount  on  the  Notes 
wlfich  remained  imamortized  as  of  the 
date  Boston  Safe  acquired  the  Notes 
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from  the  Fimd  (i.e.  $6085);  ’  and  (c)  the  plan  fiduciaries  shall  be  made  within  (e)  In  any  sale  of  the  GICs  to  the 


interest  due  on  the  Notes  fiom  and  after 
the  date  Boston  Safe  piirchased  the 
Notes  from  the  Fund,  at  the  rate 
specified  in  the  Notes,  Boston  Safe  will 
refund  such  excess  amounts  promptly  to 
the  Fund  (after  deducting  all  reasonable 
expenses  incurred  in  connection  with 
the  recovery). 

11.  In  summary,  the  applicant 
represents  that  the  transaction  satisfied 
the  statutory  criteria  of  section  408(a)  of 
the  Act  and  section  4975  of  the  Code 
because:  (a)  The  sale  of  the  Notes  by  the 
Fund  was  a  one-time  transaction  for 
cash;  (b)  the  Fimd  received  an  amoirnt 
equal  to  the  amortized  cost  of  the  Notes, 
plus  accrued  but  vmpaid  interest,  at  the 
time  of  sale,  which  was  greater  than  the 
aggregate  fair  market  value  of  the  Notes 
as  determined  by  independent  pricing 
services  at  the  time  of  sale;  (c)  die  Fund 
did  not  pay  any  commissions  or  other 
expenses  with  respect  to  the  sale;  (d) 
Boston  Safe,  as  trustee  of  the  Fimd, 
determined  that  the  sale  of  the  Notes 
was  in  the  best  interests  of  the  Fimd, 
and  the  employee  benefit  plans  invested 
in  the  Fund,  at  the  time  of  the 
transaction;  (e)  Boston  Safe  took  eQI 
appropriate  actions  necessary  to 
safeguard  the  interests  of  the  Fimd  in 
connection  with  the  transactions  and 
ensured  that  each  Fund  investor  having 
an  interest  in  the  Liquidating  Account 
received  the  appropriate  amount  of  cash 
representing  its  respective  interest  in 
the  Liquidating  Account;  and  (f)  Boston 
Safe  will  promptly  refund  to  the  Fund 
any  amounts  recovered  from  the  Issuer 
or  any  third  party  in  connection  with  its 
exercise  of  any  rights,  claims  or  causes 
of  action  as  a  result  of  its  ownership  of 
the  Notes,  if  such  amounts  are  in  excess 
of:  (i)  The  purchase  price  paid  for  the 
Notes  by  Boston  Safe  (i.e.  $25,031,269); 
plus  (ii)  the  original  issue  discount  on 
the  Notes  which  remained  unamortized 
as  of  the  date  Boston  Safe  acquired  the 
Notes  from  the  Fund  (i.e.  $6085);  plus 
(iii)  the  interest  due  on  the  Notes  from 
and  after  the  date  Boston  Safa 
purchased  the  Notes  from  the  Fund,  at 
the  rate  specified  in  the  Notes. 

Notice  to  Interested  Persons 

The  applicant  states  that  notice  of  the 
proposed  exemption  shall  be  made  by 
first  class  mail  to  the  appropriate  plan 
fiduciaries  for  each  employee  benefit 
plan  that  was  a  Fund  investor  with  an 
interest  in  the  Liquidating  Account  at 
the  time  of  the  transaction.  Notice  to  the 

3  This  amount  represents  the  difference  between 
the  original  discount  received  by  the  Fund  on  the 
purch^  of  the  Notes  ($11,625)  and  the  accreted 
discount  received  by  the  Fund  for  purposes  of  the 
sale  of  the  Notes  to  Boston  Safe  at  the  amortized 
cost  ($5,540).  Thus.  $11,625  -  $5,540  >  $6085. 


fifteen  (15)  days  following  the 
publication  of  the  propos^  exemption 
in  the  Federal  Re^ster.  This  notice 
shall  include  a  copy  of  the  notice  of 
proposed  exemption  as  published  in  the 
Federal  Register  and  a  supplemental 
statement  (see  29  CFR  2570.43(b)(2)) 
which  informs  interested  persons  of 
their  right  to  comment  on  and/or 
request  a  hearing  with  respect  to  the 
proposed  exemption.  Comments  and 
requests  for  a  public  hearing  are  due 
within  forty-five  (45)  days  following  the 
publication  of  the  proposed  exemption 
in  the  Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
E.F.  Williams  of  the  Department, 
telephone  (202)  219-8194.  (This  is  not 
a  toll-free  number.) 

Times  Mirror  Savings  Plus  Plan  (the 
Plan)  Located  in  Los  Angeles, 

California;  Proposed  Exemption 

[Application  No.  D-l(X)19l 
Tne  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  Part  2570,  Subpart  B  (55 
FR  32836,  32847,  August  10, 1990).  If 
the  exemption  is  granted  the  restrictions 
of  sections  406(a)  and  406  (b)(1)  and 

(b)(2)  of  the  Act  and  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)  (A)  through  (E)  of  the  Code 
shall  not  apply  to  (1)  the  proposed 
extensions  of  credit  (the  Loans)  to  the 
Plan  by  the  Times  Mirror  Company  (the 
Employer),  the  sponsor  of  the  Plan,  with 
respect  to  three  guaranteed  investment 
contracts  issued  by  Confederation  Life 
Insurance  Company  of  Canada 
(Confederation);  (2)  the  Plan’s  potential 
repayment  of  the  Loans;  and  (3)  the 
potential  purchase  of  the  GIC^  from  the 
Plan  by  the  Employer  for  cash;  provided 
the  following  conditions  are  satisfied: 

(a)  All  terms  and  conditions  of  the 
transactions  are  no  less  favorable  to  the 
Plan  than  those  which  the  Plan  could 
receive  in  arm’s-length  transactions 
with  unrelated  parties; 

(b)  No  interest  and/or  expenses  are 
paid  by  the  Plan  in  connection  with  the 
transactions; 

(c)  Repayment  of  the  Loans  will  be 
restricted  to  the  GIC  Proceeds,  defined 
as  cash  proceeds  obtained  by  the  Plan 
from  Confederation,  state  guaranty 
funds,  £my  successor  to  Confederation, 
or  any  other  third  party  making 
payments  with  respect  to  the  obligations 
of  dlonfederation  under  the  GICs; 

(d)  Repayment  of  the  Loans  will  be 
waived  to  the  extent  that  the  Loans 
exceed  the  GIC  Proceeds;  and 


Employer,  the  Plan  will  receive  a 
puitdiase  price  which  is  the  higher  of  (1) 
the  fair  market  value  of  the  GIC  less  any 
amounts  previously  received  by  the 
Plan  with  respect  to  the  GIC,  or  (2)  the 
value  of  the  GIC  as  set  forth  in 
paragraph  6  of  this  Proposed 
Exemption,  with  such  purchase  price 
determination  to  be  made  by  the  Bank 
of  America,  the  Plan’s  Trustee  (the 
Trustee). 

Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  defined  contribution 
profit  sharing  plan  which  includes  a 
cash  or  deferred  arrangement  which  is 
intended  to  qualify  under  sections 
401(a)  and  401(k)  of  the  (Dode.  In 
addition  to  salary  deferral  contributions, 
the  Plan  provides  for  voluntary 
participant  contributions  and  Employer 
matching  contributions  from  company 
profits.  The  employees  eligible  to 
participate  in  the  Plan  are  employees  of 
the  Employer  and  seventeen 
subsidiaries  including  the  Baltimore 
Sun  Company,  Matthew  Bender  & 
Company,  Newsday,  Inc.,  and  the 
Sporting  News  Publishing  Company. 

The  Plan  currently  has  approximately 
17,600  participants,  and  Plan  assets 
totalled  $397.9  million  as  of  December 
31, 1994. 

Individual  participant  accounts  are 
maintained  within  the  Plan.  The  Plan 
also  holds  accounts  attributable  to  a 
payroll-based  tax  credit  employee  stock 
ownership  plan  on  behalf  of  certain 
participants  (PAYSOP  Accounts), 
although  no  contributions  have  been 
made  to  the  PAYSOP  Accounts  with 
respect  to  participant  compensation 
paid  after  December  31, 1986.  The 
PAYSOP  Accounts  are  invested  in 
Employer  stock.  All  other  accounts  are 
invested  at  the  direction  of  individual 
Plan  participants  among  five  investment 
funds,  one  of  which  is  &e  Income  Fund. 
The  Income  Fund  invests  in  fixed 
income  contracts,  including  the  GICs, 
and  short-term  marketable  securities.  As 
of  December  31, 1994,  the  Income  Fund 
had  assets  of  $103.4  million,  and  9,473 
Plan  participants  had  a  portion  of  their 
account  balances  invested  in  the  Income 
Fund. 

The  Employer  is  the  Plan 
administrator  and  named  fiduciary 
under  the  Act.  The  Employer’s  authority 
to  control  and  manage  the  Plan  is 
delegated  to  the  Retirement  Plan 
Administrative  Committee,  the  members 
of  which  are  appointed  by  the 
Retirement  Plan  Committee,  a  sub¬ 
committee  of  the  Board  of  Directors  of 
the  Employer.  The  assets  of  the  Plan  are 
held  in  Trust  by  the  Bank  of  America. 
Investment  authority  is  held  by  the 


Federal  Register  /  Vol.  60,  No.  153  /  Wednesday,  August  9,  1995  /  Notices 


40619 


Retirement  Plan  Committee  which  may 
invest  Plan  assets  or  may  appoint  an 
investment  manager  or  managers.  In  any 
event,  the  Retirement  Plan  Committee  is 
charged  with  the  responsibility  to 
monitor  the  investment  performance  of 
Plan  assets. 

2.  The  Employer  is  organized  imder 
the  laws  of  the  state  of  Delaware  with 
its  principal  offices  located  in  Los 
Angeles,  California.  It  is  publicly 
owned,  and  its  shares  are  traded  on  the 
New  York  Stock  Exchange.  The 
Employer’s  primary  business  activities 
are  newspaper  publishing  and  the 
publication  of  professional  information. 

3.  Among  the  assets  of  the  Income 
Fund  are  the  three  GICs  issued  by 
Gonfederation.  The  GICs  were 
purchased  in  April  1990,  June  1990  and 
April  1991.  Each  of  the  GICs  has  a 
length  of  five  years,  and  have  interest 
rates  of  9.43%,  9.21%,  and  8.38% 
respectively.  The  GICs  purchased  in 
June  1990  and  April  1991  permit  benefit 
responsive  withdrawals  to  fund  benefit 
payments,  investment  fund  transfers 
and  hardship  and  other  in-service 
withdrawals.  The  GIC  purchased  in 
April  1990  does  not  permit  withdrawals 
without  penalty.  The  terms  of  each  GIC 
provide  that  a  payment  is  to  be  made  to 
the  Plan  each  year  consisting  of  the 
interest  earned  for  the  year  less  any 
withdrawals  during  the  year.  All 
interest  payments  due  from 
Confederation  through  1994  have  been 
paid  to  the  Plan.  A  ^al  payment  of 
principal  and  interest  is  due  on  the 
matiirity  date  of  each  GIC.  The  final 
payment  on  the  GIC  piuchased  in  April 
of  1990  was  3  on  April  12, 1995,  and 
the  final  payment  on  die  GIC  purchased 
in  Jime  of  1990  was  due  on  July  1, 1995. 
Such  payments  have  not  been  made  by 
Confederation,  nor  has  Confederation 
paid  the  April  1995  interest  payment 
due  on  the  GIC  purchased  in  April  1991. 
As  of  August  12, 1994  the  three  GICs 
had  a  total  book  value  (principal 
payments  plus  accrued  interest)  of  $7.14 
million. 

4.  On  August  11, 1994,  Canadian 
insurance  company  regulators  seized 
the  assets  of  Confederation.  On  the 
following  day,  the  State  of  Michigan 
Insurance  Commissioner  seized  the  U.S. 
assets  of  Confederation  and  commenced 
legal  action  to  place  the  U.S.  operations 
of  Confederation  in  a  rehabilitation 
proceeding.^  As  a  result  of  these  actions, 
withdraw^s  and  interest  payments  have 


*The  Department  notes  that  the  decisions  to 
acquire  and  hold  the  GICs  are  governed  by  the 
fiduciary  responsibility  provisions  of  Part  4  of  Title 
I  of  the  Act  In  this  proposed  exemption,  the 
Department  is  not  proposing  relief  for  any 
violations  of  Part  4  which  may  have  arisen  as  a 
result  of  the  acquisition  and  holding  of  the  GICs. 


been  suspended,  except  to  the  e3ctent  the 
Plan  holds  a  benefit-responsive  contract. 
In  the  latter  case,  the  Plan  may 
withdraw  up  to  1.5%  of  the  contract 
value  each  year  for  the  purpose  of 
making  participant-requested 
withdrawals.  A  Specif  Deputy 
Rehabihtator  (the  Rehabilitator)  has 
been  appointed  by  the  State  of  Michigan 
to  oversee  the  rehabilitation  of 
Confederation.  The  Rehabilitator  will 
set  the  interest  rate  to  be  paid  on 
Confederation  contracts  following  the 
seizure  by  the  Michigan  authorities.  The 
applicant  represents  that  it  is  not 
possible  to  determine  the  e3ctent  to 
which  earnings  imder  the  Rehabilitation 
Plan  ivill  fall  short  of  the  interest  rates 
stated  in  each  GIC,  when  interest  and 
maturity  payments  will  resume,  and  the 
extent  to  which  the  Plan  will  suffer  a 
loss  of  principal.  In  order  to  relieve  the 
uncertainty  with  respect  to  the  GICs, 
and  to  prevent  losses  that  may  result 
from  the  Rehabilitation  of 
Confederation,  the  Employer  proposes 
to  enter  into  the  transactions  described 
below. 

5.  The  Employer  proposes  to  make 
Loans  to  the  Plan  pursuant  to  a  written 
agreement  (the  Agreement)  under  which 
the  Loans  will  be  non-interest  bearing 
and  non-recovirse  against  the  Plan  and 
its  participants  and  beneficiaries,  except 
for  the  GIC  Proceeds.  In  addition,  the 
Plan  will  incur  no  expenses  related  to 
the  Loans.  The  Loans  will  be  made  over 
at  least  the  remaining  terms  of  the  GICs 
to  fund  any  withdrawals,  including 
investment  fund  transfers,  and  hardship 
and  other  in-service  withdrawals,  (offset 
by  amounts  paid  for  withdrawals  by 
Confederation,  see  4  above).  In  addition, 
the  Employer  will  make  Loans  to  enable 
the  Income  Fimd  to  receive  the  interest 
payments  due  under  the  GICs.  Interest 
through  October  31, 1994,  will  be 
calculated  at  the  rate  specified  in  each 
GIC.  Interest  from  November  1, 1994 
imtil  the  date  the  Rehabilitator 
announces  an  interest  rate  for  the  GICs 
will  be  a  Market  Rate  of  interest 
described  below.  Interest  for  the  period 
following  the  Rehabilitator’s 
aimouncement  will  be  at  the  rate  set  by 
the  Rehabilitator.  The  Market  Rate  of 
interest  for  each  month  will  be  the  rate 
reported  for  one  year  GICs  in  the  Wall 
Street  Journal  on  the  last  business  day 
of  the  prior  month.  If  the  interest  rate 
announced  by  the  Rehabilitator  exceeds 
the  Market  Rate,  the  Employer  will 
advance  the  difference  for  the  period  the 
Market  Rate  was  used.  Further,  the 
Employer  may,  at  any  time,  lend  the 
Plan  the  entire  amoimt  of  principal  and 
interest,  as  computed  above,  due  under 
the  GICs  to  allow  the  Plan  to  reinvest 


the  proceeds  and  increase  the  return  to 
Plan  participants. 

The  Agreement  also  provides  that 
repayment  may  only  be  made  from  the 
GIC  Proceeds.  To  the  e3ctent  the  GIC 
proceeds  are  insufficient  to  repay  the 
Loans,  repayment  will  be  waived  by  the 
Employer. 

6.  In  addition  to  the  Loans,  the 
Agreement  provides  that  Employer  may 
purchase  the  GICs  from  the  Plan.  Upon 
the  maturity  date  of  each  GIC,  the 
Employer  has  the  option  of  continuing 
to  make  the  Loans  to  fund  withdiawals 
and  interest  payments  or  to  purchase 
the  GICs  as  described  herein.  Within  60 
days  of  the  latest  of:  (a)  The  matmity 
date  of  the  GIC:  (b)  the  annoimcement 
of  the  RehabiUtation  interest  rate,  or  (c) 
the  date  of  grant  of  this  proposed 
exemption;  the  Employer  may  purchase 
each  GIC  from  the  Plan  for  the  principal 
amount  of  each  GIC  plus  interest  at  the 
contract  rate  through  October  31, 1994, 
and  the  higher  of  the  Market  Rate  or  the 
Rehabilitation  Rate  from  November  1, 
1994  through  the  date  of  sale,  less 
previous  withdrawals  and  outstanding 
Loans  (exclusive  of  Loans  made  to  fund 
withdrawals)  with  respect  to  that  GIC. 

In  no  event  will  the  sales  price  for  each 
GIC  be  less  than  the  fair  market  value  of 
the  GIC  less  amoimts  previously 
received  by  the  Plan  with  respect  to  the 
GIC. 

7.  The  Trustee  has  determined  that 
the  proposed  transactions  are  in  the  best 
interests  of  the  Plan  emd  its  participants 
and  beneficiaries.  Further,  should  the 
Employer  decide  to  purchase  the  GICs, 
such  purchase  price  will  be  the  higher 
of  (a)  the  fair  market  value  of  the  GICs 
(less  amounts  previously  received  by 
the  Plan),  or  (b)  the  value  as  computed 
in  6.  above,  as  determined  by  the 
Trustee. 

8.  In  summary,  the  Employer 
represents  that  the  proposed 
transactions  satisfy  the  criteria  of 
section  408(a)  of  the  Act  for  the 
following  reasons:  (a)  The  transactions 
will  enable  the  Plan  to  recover  all 
amounts  due  with  respect  to  the  GICs; 
(b)  the  Loans  will  able  the  Plan  to 
resimie  the  ability  to  fund  bqpefit 
payments,  participant  loans,  hardship 
withdrawals  and  investment  fund 
transfers  within  the  Plan;  (c)  repayment 
of  the  Loans  will  be  restricted  to  the  GIC 
proceeds;  (d)  repayment  will  be  waived 
to  the  ejctent  the  Loans  exceed  the  GIC 
proceeds;  (e)  no  interest  or  e3cpenses 
will  be  incurred  by  the  Plan  with 
respect  to  the  transactions;  and  (f)  the 
Trustee  has  determined  that  the 
proposed  transactions  are  in  the  best 
interests  of  the  Plan  and  its  participants 
and  beneficial  ^  and  in  the  event  of  a 
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sale  of  the  GICs  to  the  Employer,  the 
price  will  be  determined  by  the  Trustee. 
NOTICE  TO  INTERESTED  PERSONS:  Notice 
to  interested  persons  will  be  provided 
within  30  days  of  the  date  of  publication 
of  this  Notice  in  the  Federal  Register. 
Comments  and  requests  for  a  hearing  are 
due  60  days  bom  die  date  of  publication 
of  this  Notice. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles  S.  Edelstein  of  the  Department, 
(202)  219-8881.  (This  is  not  a  toll-free 
number.) 

Acushnet  Company  Employee  Savings 
Plan  (the  Plan)  Located  in  Fairiiaven, 
Massachusetts;  Proposed  Exemption 

(Application  No.  D-10026) 
llie  Department  is  considering 
granting  an  exemption  imder  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  Part  2570,  Subpart  B  (55 
FR  32836,  32847,  August  10, 1990).  If 
the  exemption  is  granted,  the 
restrictions  of  sections  406(a)  and 
406(b)(1)  and  406(b)(2)  of  the  Act  and  • 
the  sanctions  resulting  frrom  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code,  shall  not  apply 
to  the  proposed  cash  sale  by  the  Plw  of 
guaranteed  investment  contract  No.  GA- 
5244  (the  GIC)  issued  by  Mutual  Life 
Insurance  Company  of  New  Jersey 
(Mutual  Benefit),  to  the  Acushnet 
Company  (the  ^ployer),  a  Delaware 
corporation  and  a  party  in  interest  with 
respect  to  the  Plan,  provided  the 
following  conditions  are  met:  (1)  The 
sale  is  a  one-time  transaction  for  cash; 

(2)  the  Plan  experiences  no  loss  and 
incurs  no  expmise  frnm  the  sale;  (3)  the 
Plan  receives  as  consideration  for  the 
sale  the  greater  of  either  (a)  the  fair 
market  value  of  the  GIC  on  the  date  of 
the  sale,  or  (b)  the  accumulated  book 
value  of  the  GIC  as  set  forth  in 
paragraph  3  of  this  Notice,  with  such 
determination  to  be  made  by  the  State 
Street  Bank  and  Trust  Company,  the 
Plan  fiduciary  with  respect  to  ^e  GIC. 

Summary  of  Facts  and  Representations 

1.  The  Employer  is  a  Delaware 
corporation  with  its  principal  offices  in 
Fairhaven,  Massachiisetts.  It  is  a  wholly- 
owned  subsidiary  of  American  Brands, 
Inc.  a  publicly  held  corporation  whose 
stock  is  traded  on  the  New  York  Stock 
Exchange.  The  Employer  is  engaged  in 
the  manufactiue  and  ffistribution  of  golf 
balls,  golf  shoes,  gloves  and  related 
products. 

2.  The  Plan  is  a  defined  contribution 
plan  with  individual  accounts  for  Plan 
participants  which  is  intended  to 


qualify  imder  sections  401(a)  and  401(k) 
of  the  Code.  Participants  have  the  right 
to  self  direct  the  investment  of  the  assets 
in  their  individual  accounts.  Plan  assets 
totaled  $70.6  million  as  of  February  28, 
1995.  Also  as  of  February  28, 1995, 
there  were  2,183  Plan  participants  and 
beneficiaries  who  will  be  affected  by  the 
proposed  transaction. 

Prior  to  July  1, 1991,  the  Plan 
permitted  investments  in  two 
investment  funds.  One  of  the 
investment  funds,  the  Fixed  Fund,  was 
invested  in  several  guaranteed 
investment  contracts  including  the  GIC 
issued  by  Mutual  Benefit.  The  GIC  was 
purchas^  effective  December  1, 1990, 
ivith  a  maturity  date  of  September  30, 
1992,  and  an  interest  rate  of  8%.  The 
GIC  was  to  be  paid  in  full  by  Mutual 
Benefit  on  its  maturity  date.  The  GIC 
represented  approximately  10%  of  the 
Fixed  Fund’s  assets.  Effective  July  1, 

1991,  the  Plan  was  amended  to  transfer 
the  GIC  fr'om  the  Fixed  Fund  to  a  new 
investment  fund  called  the  Frozen 
Mutual  Benefit  GIC  Fund  (the  Frozen 
GIC  Fund).  The  sole  asset  of  the  Frozen 
GIC  Fund  is  the  GIC  which  is  the  subject 
of  this  proposed  exemption.  Hie  Plan 
was  also  amended  to  prohibit:  (1) 
Investments  into  the  Frozen  GIC  Fund; 
(2)  investment  transfers  firom  the  Frozen 
GIC  Fund  into  other  investment  funds; 
and  (3)  withdrawals  from  the  Frozen 
GIC  Fund  for  loan  requests.  On  April  1, 

1992,  the  Fixed  Fund  was  discontinued 
and  six  new  funds  were  made  available 
to  Plan  participants  for  the  investment 
of  their  individual  accounts. 

3.  On  July  16, 1991,  the  New  Jersey 
Department  of  Insurance  took  control  of 
Mutual  Benefit  pursuant  to  an  order  of 
the  Superior  Court  of  New  Jersey.  The 
court  imposed  a  moratorium  on  cash 
withdrawals  from  Mutual  Benefit’s 
GICs.^  On  November  10, 1993,  the  New 
Jersey  Superior  Court  approved  a 
rehabilitation  plan  for  Mutual  Benefit 
(the  Rehabilitation  Plan).  On  April  29, 
1994,  the  GIC  was  restructiued  and 
transferred  to  MBL  Life  Assurance 
Corporation  (MBLLAC).  Pursuant  to  the 
Rehabilitation  Plan,  principal  payments 
with  respect  to  the  GIC  vrill  generally 
not  be  made  until  December  31, 1999, 
a  lower  rate  of  interest  will  be  credited 
on  the  GIC  for  periods  after  December 
31, 1991  than  is  guaranteed  under  the 
terms  of  the  GIC  and  interest  will  be 


’The  Depaitinent  notes  that  the  decision  to 
acquire  and  hold  the  GIC  is  governed  by  the 
fiduciary  responsibility  provisions  of  Part  4, 
Subtitle  B,  Title  I  of  the  Act.  In  this  regard,  the 
Departmrat  is  not  herein  proposing  relief  for  any 
violations  of  Part  4  which  may  have  arisen  as  a 
result  of  the  acquisition  and  bolding  of  the  GIC  by 
the  Plan. 


credited  each  year  after  1994  based  on 
MBLLAC’s  investment  performance. 

In  lieu  of  subjecting  participants  of 
the  Plan  to  the  investment  risks 
associated  with  retaining  the  GIC,  and  to 
permit  the  participants  to  redirect  the 
funds  invested  in  the  Mutual  Benefit 
GIC  to  safer  investments  without  loss  to 
the  individual  accounts  of  the 
participants  in  the  Plan,  the  Employer 
proposes  to  purchase  the’ GIC  fr^om  the 
Plan.*  In  this  regard,  the  Employer 
proposes  to  pay  the  Plan,  in  a  one-time 
cash  sale  transaction,  an  amount  that  is 
not  less  than  the  accumulated  book 
value  of  the  GIC,  which  was  $3,722,435 
as  of  May  31, 1995.  The  accumulated 
book  value  is  the  tptal  amount  paid  by 
the  Plan  for  the  GIC  plus  interest,  less 
prior  withdrawals.  Interest  will  be 
calculated  at  the  contract  rate  of  8% 
until  September  30, 1992  which  was  the 
maturity  date  of  the  GIC.  For  the  period 
beginning  on  October  1, 1992  through 
Dumber  31, 1992,  interest  will  be 
credited  at  a  rate  equal  to  4%.  For  the 
period  beginning  on  January  1, 1993 
through  December  31, 1994,  interest 
will  credited  at  an  annual  rate  equal 
to  3.5%.  For  1995,  interest  will  be 
credited  at  3.55%.  The  rates  of  interest 
for  periods  after  the  maturity  date  of  the 
GIC  are  the  rates  applicable  to  the  GIC 
for  those  periods  according  to  the 
Rehabilitation  Plan.  J4o  expenses  will  be 
incurred  by  the  Plan  for  the  proposed 
transaction.  In  no  event  will  the 
purchase  price  be  less  than  the  fair 
market  value  of  the  GIC  on  the  date  of 
sale. 

4.  The  State  Street  Bank  f’nd  Trust 
Company  of  Boston,  Massachusetts, 
(State  Street)  which  was  the  Plan  trustee 
at  the  time  me  GIC  was  purchased,  is 
the  current  Plan  fiduciary  with  respect 
to  the  GIC.  At  the  time  of  the 
consummation  of  the  transaction.  State 
Street  as  Plan  fiduciary  will  determine 
the  purchase  price  for  the  GIC  with  such 
price  to  be  the  higher  of  (a)  The  fair 
market  value  of  the  GIC,  or  (b)  the 
accumulated  book  value  of  the  GIC  as 
described  in  3.  above. 

5.  In  summary,  the  applicant 
represents  that  the  proposed  transaction 
will  satisfy  the  criteria  of  section  408(a) 


‘The  applicant  previously  applied  for  an 
administrative  exemption  to  permit  the  Employer  to 
make  interest-free  loans  to  the  Plan  which  would 
enable  the  Plan  to  make  benefit  distributions  to 
Plan  participants  (Exemption  Application  D-ai46). 
The  Department  responded  by  letter  dated  August 
5, 1992,  that  such  loans  may  be  encompassed  by 
Inhibited  Transaction  Class  Exemption  (PTCE)  80- 
26  (45  FR  28545,  April  29, 1980],  and  thus  to  the 
extent  the  transactions  satisfy  the  conditions  of 
PTCE  80-26,  an  administrative  exemption  is  not  ' 
necessary,  lire  applicant  represents  that  the 
Employer  has  not  implemented  the  interest-free 
loan  program  described  in  application  D-9146. 
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of  the  Act  because:  (a)  The  proposed 
transaction  is  a  one-time  transaction  for 
cash;  (b)  the  proposed  transaction  will 
enable  die  Plan  and  its  participants  and 
beneficiaries  to  avoid  any  risks 
associated  with  the  continued  holding 
of  the  GIC;  (c)  the  Plan  will  receive  the 
higher  of:  (1)  The  fair  market  value  of 
the  GIC  or  (2)  the  accumulated  book 
value  of  the  GIC,  with  such 
determination  be  made  by  State  Street; 
and  (d)  the  Plan  will  not  incur  any 
expenses  or  loss  from  the  proposed 
transaction. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles  S.  Edelstein  of  the  Department, 
telephone  (202)  219-8881.  (TUs  is  not 
a  toll-free  number.) 

New  Bedford  Institution  for  Savings 
Employee  Stock  Ownership  Plan  (the 
Plan)  Located  in  New  Bedford, 
Massachusetts;  Proposed  Exemption 

(Application  No.  D-100331 
Ihe  Department  is  considering 
granting  an  exemption  tmder  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  Part  2570,  Subpart  B  (55 
FR  32836,  32847,  August  10, 1990).  If 
the  exemption  is  granted,  the 
restrictions  of  sections  406(a),  406  (b)(1) 
and  (b)(2),  and  407(a)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)  (A)  through  (E)  of 
the  Code,  shall  not  apply  to  the  past 
acquisition  and  holding  by  the  plan  of 
certain  stock  warrants  (the  Warrants)  in 
connection  with  a  merger  (the  Merger) 
of  NBB  Bancorp,  Inc.  (NBB),  the  parent 
company  of  the  Plan’s  sponsor,  New 
Bedford  Institution  for  Savings  (NBB 
Bank),  with  Fleet  Financial  Group,  Inc. 
(Fleet),  provided  the  following 
conditions  were  satisfied:  (a)  The  Plan’s 
acquisition  and  holding  of  the  Warrants 
occiured  in  connection  with  the  Merger 
pursuant  to  which  (i)  all  shares  of 
common  stock  of  NBB  (NBB  Stock)  were 
converted,  at  the  election  of  the 
shareholder,  into  cash  or  shares  of 
common  stock  of  Fleet  (Fleet  Stock)  and 
(ii)  each  shareholder  received  0.28 
Warrants  for  each  share  of  NBB  Stock; 
(b)  the  acquisition  and  holding  of  the 
Warrants  resulted  from  the  independent 
action  of  NBB  as  a  corporate  entity,  and 
all  holders  of  NBB  Sto^,  including  the 
Plan,  were  treated  in  the  same  manner 
with  respect  to  the  Merger;  and  (c)  the 
Warrants  were  automatically  issued  to 
the  Plan,  which  made  no  affirmative 
election  to  acquire  the  Warrants. 
EFFECTIVE  DATE:  If  the  proposed 
exemption  is  granted,  the  exemption 
will  1m  effective  January  27, 1995. 


Summary  of  Facts  and  Representations 

1.  The  Plan  is  an  employee  stock 
ownership  plan  which,  prior  to  the 
Merger,  was  maintained  by  NBB  Bank, 
a  Massachusetts  savings  bank  and 
wholly  owned  subsidiary  of  NBB,  a 
Delaware  corporation.  As  of  September 
30, 1994,  the  Plan  had  349  participants 
and  total  assets  of  approximately  $7 
million.  As  of  that  date,  the  assets  of  the 
Plan  consisted  of  NBB  Stock  and  cash.'' 
The  Plan  is  administered  by  a 
committee  (the  ESOP  Committee) 
which,  prior  to  the  Merger,  was 
appointed  by  the  Board  of  Directors  of 
NBB  Bank  and  is  currently  composed  of 
members  appointed  by  Fleet  Bank  of 
Massachusetts,  N.A.  (Heet  Bank).  The 
trustee  of  the  Plan  is  Investors  Bank  and 
Trust  Company  (the  Trustee),  a 
Massachusetts  trust  company. 

2.  Fleet  is  a  Rhode  Island  corporation 
which  is  parent  company  to  a  number 
of  direct  and  indirect  wholly-owned 
subsidiary  banks,  including  Fleet  Bank. 
On  May  9, 1994,  Fleet  entered  into  an 
Agreement  and  Plan  of  Merger  with 
NBB  (the  Agreement),  providing  for  the 
Merger.  As  part  of  the  Merger,  Fleet 
Bank  and  NBB  Bank  enter^  into  a 
separate  merger  agreement  providing  for 
the  merger  of  NBB  Bank  with  and  into 
Fleet  Bank.  As  a  result  of  the  Merger, 
Fleet  Bank  became  the  sponsor  of  the 
Plan.8 

3.  Under  the  terms  of  the  Agreement, 
on  the  effective  date  of  the  Merger, 
January  27, 1995  (the  Effective  Date), 
each  share  of  NBB  Stock  issued  and 
outstanding  immediately  prior  to  the 
Effective  Date  (except  treasiuy  shares, 
shares  held  by  NBB,  Fleet  or  any  of  their 
subsidiaries  in  a  fiduciary  capacity  or  as 
collateral  for  a  debt,  and  certain 
dissenting  shares)  was  converted,  at  the 
election  of  the  shareholder,  into  either 
cash  in  the  amount  of  $48.50  or  1.457 
shares  of  Fleet  Stock.  Each  shareholder 
also  received  0.28  Warrants  for  each 
share  of  NBB  Stock.  Each  Warrant 
confers  upon  its  holder  the  right  to 
acquire  one  share  of  Fleet  Stc^  at  a 
purchase  price  of  $43,875.  Warrants 
may  be  exercised  at  any  time  during  the 
five-year  period  commencing  on  the 
first  anniversary  of  the  Effective  Date. 
The  Warrants  are  treated  as  separate 

''The  applicant  represents  that  the  NBB  Stock 
constituted  “qualifying  employer  securities”  within 
the  meaning  of  section  407(d)(5)  of  the  Act.  and 
therefore,  the  Plan’s  ownership  of  such  stock 
satisfied  the  requirements  of  section  407(a)  of  the 
Act.  In  this  proposed  exemption,  the  Department 
expresses  no  opinion  as  to  whether  the 
requirements  of  section  407  of  the  Act  were 
satisfied. 

*The  applicant  represents  that  each  shareholder 
of  NBB  Bank,  including  the  Plan,  was  entitled  to 
vote  on  the  Merger.  The  right  to  vote  the  Plan’s  NBB 
Stock  was  passed  through  to  the  participants. 


securities  under  federal  securities  laws 
and  are  traded  on  the  New  York  Stock 
Exchange  separately  from  Fleet  Stock. 

The  applicant  represents  that  the 
Warrants  and  Fleet  Stock  issued  in 
connection  with  the  Merger  were  issued 
pursuant  to  an  appropriate  registration 
statement  filed  with  the  U.S.  Securities 
and  Exchange  Commission  prior  to  the 
Effective  Date. 

4.  The  applicant  represents  that 
immediately  prior  to  the  Effective  Date, 
the  Plan  held  126,061  shares  of  NBB 
Stock,  all  of  which  were  allocated  to 
participants’  accounts  imder  the  Plan. 

The  Plan’s  holdings  represented 
approximately  1.3%  of  the  total  issued 
and  outstanding  shares  of  NBB  Stock. 

5.  The  terms  of  the  Agreement 
required  the  termination  of  the  Plan 
upon  the  consummation  of  the  Merger.’ 
In  preparation  for  the  termiuation  of  the 
Plan,  and  the  subsequent  distribution  of 
the  participants’  accoimts,  NBB  Bank 
amended  ffie  Plan  to  permit  the 
participants  to  direct  the  Trustee  to 
exchange  the  NBB  Stock  allocated  to 
their  Plan  accounts  for  cash.  Fleet  Stock 
or  a  combination  thereof  in  accordance 
with  the  terms  of  the  Agreement.  The 
applicant  represents  that  in  order  to 
avoid  a  prohibited  transaction  imder 
section  406(a)(2)  of  the  Act,  the  Plan 
was  also  amended  to  direct  the  Trustee 
to  sell  the  Warrants  received  by  the  Plan 
as  soon  as  practicable. 

6.  Prior  to  the  Effective  Date,  each 
participant  in  the  Plan  received  written 
information  concerning  his/her  right  to 
elect  cash  or  Fleet  Sto(^  in  exchange  for 
the  NBB  Stock  allocated  to  his/her 
account,  and  an  election  form  to  be 
returned  to  the  ESOP  Committee."  The 

’The  applicant  represents  that  the  Plan  was 
terminal^  effective  September  30, 1994.  The 
termination  was  approved  by  the  Internal  Revenue 
Service  by  letter  (kted  June  12, 1995.  The  Plan 
currently  is  in  the  process  of  distributing  its  assets 
to  the  participants  and  beneficiaries. 

■oin  this  regard,  we  liote  that  although  Plan 
provisions  directed  the  Trustee  to  sell  the  Warrants, 
the  Department  has  taken  the  position  that  a  trustee 
may  follow  such  plan  provisions  only  to  the  extent 
permitted  by  section  404(a)(1)(D)  of  the  Act,  i.e., 
insofar  as  such  plan  provisions  are  consistent  with 
the  provisions  of  Titles  I  and  IV  of  the  Act  For 
example,  if  a  conflict  between  the  prudence 
standard  and  plan  provisions  occurs,  section 
404(a)(1)(D)  requires  that  plan  provisions  give  way 
to  the  statutory  requirements.  Thus,  in  this  case,  the 
Trustee  was  responsible  for  determining,  among 
other  things,  whether  following  such  provisions 
would  result  in  an  investment  decision  which 
would  be  prudent  for  the  Plan  and  would  produce 
a  result  which  would  be  for  the  exclusive  purpose 
of  providing  benefits  to  the  Plan  participants  and 
beneficiaries. 

' '  Out  of  over  300  Plan  participants,  only  14 
failed  to  make  an  election.  As  to  these  participants, 
the  ESOP  Committee  directed  that  they  be  treated 
in  the  same  manner  as  non-Plan  holders  of  NBB 
Stock  who  made  no  election.  Accordingly,  like  the 

Continued 
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Plan  acquired  51,116  shares  of  Fleet 
Stock  and  cash  in  the  amount  of 
$4,412,384  as  a  result  of  the  Merger. 

The  Plan  also  acquired  35,295  Warrants. 
The  applicant  represents  that  the 
Warrants  were  automatically  issued  to 
each  shareholder  of  NBB  Stock  in 
connection  with  the  Merger  on  January 

27. 1995.  Thus,  the  Plan  did  not  make 
any  affirmative  decision  to  accept  the 
Warrants.  Pursuant  to  the  terms  of  the 
Plan  as  amended,  the  Warrants  were 
sold  by  the  Trustee  in  a  blind 
transaction  on  the  open  market  on  April 

7. 1995,  for  a  price  equal  to  $4,428  per 
Warrant  or.  $156,301.50  in  the  aggregate. 
This  amount  was  allocated  among  the 
Plan  participants’  accounts  in  the  same 
proportion  as  the  NBB  Stock  held  in  a 
participant’s  accoimt  immediately  prior 
to  the  Effective  Date  bore  to  the  total 
NBB  Stock  held  by  the  Plan  at  such 
time. 

7.  In  summary,  the  applicant 
represents  that  the  subject  transaction 
satisfied  the  criteria  contained  in 
section  408(a)  of  the  Act  because:  (a) 

The  Plan’s  acquisition  and  holding  of 
the  Warrants  resulted  from  an 
independent  action  of  NBB  as  a 
corporate  entity;  (b)  all  holders  of  NBB 
Sto^,  including  the  Plan,  were  treated 
in  the  same  manner  in  connection  with 
the  Merger;  and  (c)  the  Warrants  were 
automatically  issued  to  the  Plan,  which 
made  no  affimative  election  to  acquire 
the  Warrants. 

FOR  FURTHER  INFORMATION  CONTACT:  Gary 
H.  Lefkowitz  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-fiae  number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  'The  fact  that  a  transaction  is  the 
subject  of  an  exemption  vmder  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  of 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 


non4*lan  holders  of  “no  election”  shares,  these 
participants  received  Fleet  Stock  in  coimection 
with  the  Merger  pursuant  to  provisions  in  the 
Agreement  requiring  that  a  minimum  amount  of 
Fleet  Stock  be'  issued  in  connection  with  the  Merger 
and  establishing  a  procedure  fior  allocating  such 
Stock  among  the  holders  of  NBB  Stock. 

■*The  applicant  represents  that  the  Fleet  Stock 
constitutes  “qualifying  employer  securities”  within 
the  meaning  of  section  407(dH5]  of  the  Act  and, 
therefore,  the  Plan's  ownership  of  Fleet  Stock 
satisfies  the  requirements  of  section  407(a)  of  the 
Act  In  this  proposed  exemption,  the  Department 
expresses  no  opinion  as  to  whether  the 
requirements  of  section  407(a)  of  the  Act  are 
satisfied. 


responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(b)  of  the  act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  Before  an  exemption  may  be 
granted  imder  section  408(a)  of  the  Act 
and/or  section  4975(c)(2)  of  the  Code, 
the  Department  must  :^d  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan; 

(3)  The  proposed  exemptions,  if 
granted,  will  be  supplemental  to,  and 
not  in  derogation  of,  any  other 
provisions  of  the  Act  and/or  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction;  and 

(4)  The  proposed  exemptions,  if 
granted,  will  be  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete,  and 
that  each  application  accurately 
describes  all  material  terms  of  the 
transaction  which  is  the  subject  of  the 
exemption. 

Signed  at  Washington,  DC,  this  4th  day  of 
August,  1995. 

Ivan  Straafeld, 

Director  of  Exemption  Determinations, 
Pension  and  Welfare  Benefits  Administration, 
U.S.  Department  of  Labor. 

[FR  Doc.  95-19663  Filed  8-8-95;  8:45  am] 
BNJJNG  CODE  4510-29-P 


[Prohibited  Transaction  Exemption  95-67; 
Exemption  Application  No.  D-09869,  et  al.) 

Grant  of  Individual  Exemptions; 
Bankers  Trust  Company 

AQENCY:  Pension  and  Welfare  Benefits 
Administration,  Labor. 

ACTION:  Grant  of  Individual  Exemptions. 

SUMMARY:  This  document  contains 
exemptions  issued  by  the  Department  of 
Labor  (the  Department)  fiom  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Seciuity  Act  of  1974  (the  Act)  and/or 
the  Internal  Revenue  Code  of  1986  (the 
Code). 


Notices  were  published  in  the  Federal 
Register  of  the  pendency  before  the 
Department  of  proposals  to  grant  such 
exemptions.  'The  notices  set  forth  a 
siunmary  of  facts  and  representations 
contained  in  each  application  for 
exemption  and  referred  interested 
persons  to  the  respective  applications 
for  a  complete  statement  of  the  facts  and 
representations.  The  applications  have 
been  available  for  public  inspection  at 
the  Department  in  Washington,  DC.  The 
notices  also  invited  interested  persons 
to  submit  comments  on  the  requested 
exemptions  to  the  Department.  In 
addition  the  notices  stated  that  any 
interested  person  might  submit  a 
written  request  that  a  public  hearing  be 
held  (where  appropriate).  The 
applicants  have  represented  that  they 
have  complied  with  the  requirements  of 
the  notification  to  interested  persons. 

No  public  comments  and  no  requests  for 
a  hearing,  imless  otherwise  stated,  were 
received  by  the  Department. 

The  notices  of  proposed  exemption 
were  issued  and  the  exemptions  are 
being  granted  solely  by  the  Department 
because,  effective  December  31, 1978, 
section  102  of  Reorganization  Plan  No. 

4  of  1978  (43  FR  47713,  October  17, 
1978)  transferred  the  authority  of  the 
Secretary  of  the  Treasury  to  issue 
exemptions  of  the  type  proposed  to  the 
Secretary  of  Labor. 

Statutory  Findings 

In  accordance  with  section  408(a)  of 
the  Act  and/or  section  4975(c)(2)  of  the 
Code  and  the  procedmres  set  forth  in  29 
CFR  Part  2570,  Subpart  B  (55  FR  32836, 
32847,  August  10, 1990)  and  based  upon 
the  entire  record,  the  Department  makes 
the  following  findings: 

(a)  The  exemptions  are 
administratively  feasible; 

(b)  They  are  in  the  interests  of  the 
plans  and  their  participants  and 
beneficiaries;  and 

(c)  Tliey  are  protective  of  the  rights  of 
the  participants  and  beneficiaries  of  the 
plans. 

Bankers  Trust  Company  (Bankers 
Trust)  Located  in  New  York,  NY; 
Exemption 

(Prohibited  Transaction  Exemption  95-67; 

Exemption  Application  No.  D-09869] 

The  restrictions  of  sections  406(a), 
406(b)(1)  and  406(b)(2)  of  the  Act  and 
the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)(A) 
though  (E)  of  the  Code,  shall  not  apply 
as  of  Octol^r  28, 1994,  to  the  cash  s^e 
of  certain  structured  notes  (the  Notes) 
for  $432,131,250  by  three  collective 
investment  funds  for  which  Bankers 
Trust  acts  as  trustee  (the  Funds)  to 
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Bankers  Trust  New  York  Corporation 
(BTNY),  a  party  in  interest  with  respect 
to  employee  benefit  plans  invested  in 
the  Funds,  provided  that  the  following 
conditions  were  met: 

(a)  Each  sale  was  a  one-time 
transaction  for  cash; 

(b)  Each  Fund  received  an  amoimt 
which  was  equal  to  the  greater  of  either: 
(i)  the  par  value  of  the  Notes  owned  by 
the  Fimd  at  the  time  of  sale,  (ii)  the 
purchase  price  paid  by  the  Fimd  for  its 
interest  in  each  of  the  Notes,  or  (iii)  the 
fair  market  value  of  the  Notes  owned  by 
the  Fimd,  as  determined  by  bid 
quotations  for  the  Notes  obtained  from 
independent  broker-dealers  at  the  time 
of  sale; 

(c)  The  Funds  did  not  pay  any  ' 

commissions  or  other  expenses  with 
respect  to  the  sale; 

(d)  Bankers  Trust,  as  trustee  of  the 
Fimds,  determined  that  the  sale  of  the 
Notes  was  in  the  best  interests  of  each 
Fund,  and  the  employee  benefit  plans 
invested  in  the  Fvmd,  at  the  time  of  the 
transactions; 

(e)  Bankers  Trust  took  all  appropriate 
actions  necessary  to  safeguard  the 
interests  of  the  Fimds,  and  the  employee 
benefit  plans  invested  in  the  Fimds,  in 
connection  with  the  transactions;  and 

(f)  The  Funds  received  a  reasonable 
rate  of  return  during  the  period  of  time 
that  the  Funds  held  the  Notes. 

EFFECTIVE  DATE:  This  exemption  is 
efiective  as  of  October  28, 1994. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department’s  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on  June 
15, 1995,  at  60  FR  31508. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
E.F.  Williams  of  the  Department, 
telephone  (202)  219-8194.  (This  is  not 
a  toll-free  number.) 

Masik  Tool  wd  Die  Corpraration  Profit 
Sharing  Plan  (the  Plan)  Located  in 
Cudahy,  Wisconsin;  Exemption 

[Prohibited  Transaction  Exemption  95-68; 

Application  No.  D-09899] 

The  restrictions  of  sections  406(a), 
406(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  frem  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)(A)  through  (E)  of 
the  Code,  shall  not  apply  to:  (1)  The  past 
leasing  (die  Lease)  of  a  lathe  (the  Lathe) 
owned  by  the  Plan  and  certain 
individu^ly-directed  accounts  in  the 
Plan  (the  Accounts)  to  Masik  Tool  and 
Die  Corporation  (Masik),  a  party  in 
interest  with  respect  to  the  Plan;  and  (2) 
the  proposed  ca^  sale  (the  Sale)  of  the 
Lathe  by  the  Accounts  to  Masik. 


This  exemption  is  conditioned  on  the 
following  requirements:  (1)  With  respect 
to  the  past  Lease — 

(a)  the  terms  and  conditions  of  the 
Lease  have  been  at  least  as  favorable  to 
the  Plan  and  the  Accounts  as  those 
obtainable  in  an  arm’s  length 
transaction  with  an  unrelated  party;  (b) 
the  value  of  the  Lathe  did  not  exceed 
twenty-five  percent  of  the  assets  of  the 
Plan  or  of  any  of  the  Accounts  at  any 
time  during  the  duration  of  the  Lease; 

(c)  an  independent,  qualified  fiduciary 
approved  of  the  Lease  on  behalf  of  the 
Plan  and  the  Accounts  and  has 
monitored  the  Lease  throughout  its 
entirety;  (d)  the  rental  amount  received 
by  the  Plan  and  the  Accounts  was  based 
upon  the  fair  market  rental  value  of  the 
Lathe;  and  (e)  within  ninety  days  of  the 
publication  in  the  Federal  Register  of 
the  grant  of  this  exemption,  Masik  files 
Forms  5330  with  the  Internal  Revenue 
Service  and  pay  all  applicable  excise 
taxes  that  are  due  by  reason  of  the  past 
prohibited  transactions,  which  are  not 
subject  to  this  exemption. 

(2)  With  respect  to  the  prospective 
Sale — 

(a)  the  terms  and  conditions  of  the 
Sale  are  at  least  as  favorable  to  the 
Accounts  as  those  obtainable  in  an 
arm’s  length  transaction  with  em 
unrelated  party;  (b)  the  Sale  is  a  one¬ 
time  cash  transaction;  (c)  the  Accounts 
are  not  required  to  pay  any 
commissions,  costs  or  other  expenses  in 
connection  with  the  Sale;  (d)  the  Sale 
price  for  the  Lathe  is  based  upon  its  fair 
market  value  on  the  date  of  the  Sale  as 
determined  by  an  independent, 
qualified  appraiser;  and  (e)  within 
ninety  days  of  the  publication  in  the 
Federal  Register  of  the  grant  of  this 
exemption,  Masik  files  Forms  5330  with 
the  Internal  Revenue  Service  and  pay  all 
applicable  excise  taxes  that  are  due  by 
reason  of  the  past  prohibited 
transactions,  which  are  not  subject  to 
this  exemption. 

EFFECTIVE  DATE:  This  exemption  is 
effective  as  of  June  1, 1988  with  respect 
to  the  Lease.  The  exemption  is  effective 
as  of  the  date  of  the  grant  of  the 
exemption  with  respect  to  the  Sale. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department’s  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  Notice  published 
on  April  27, 1995  at  60  FR  20767. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
E.F.  Williams  of  the  Department, 
telephone  (202)  219-8194.  (This  is  not 
a  toll-free  number.) 


The  Amended  and  Restated  Profit 
Sharing  Retirement  Plan  fi>r  Emplo]ree8 
of  84  Lumber  Company  (the  Profit 
Sharing  Plan)  and  The  Amended  and 
Restate  Savings  Fund  Plan  for 
Employees  of  84  Lumber  Company  (the 
Savings  Plan;  together,  the  Plans) 
Locat^  in  Eighty  Four,  Pennsylvania; 
Exemption 

[Prohibited  Transaction  Exemption  95-69; 

Exemption  Application  Nos.  D-09945  and 

D-09946] 

The  restrictions  of  sections  406(a), 
406(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)(A)  through  (E)  of 
the  Code,  shall  not  apply  to:  (1)  'The 
extension  of  credit  by  84  Lumber 
Company  (Lumber)  to  the  Plans  in  the 
form  of  loans  (the  Loans)  with  respect 
to  Guaranteed  Investment  Contract. 
Number  CG0124601A  issued  by 
Executive  Life  Insurance  Company 
(ELIC)  to  the  Profit  Sharing  Plan  and 
Guaranteed  Investment  Contract  No. 
CG0124701A  (both  Contracts  together, 
the  GICs)  issued  by  ELIC  to  the  Savings 
Plan;  and  (2)  the  Plans’  potential 
repayment  of  the  Loans  (the 
Repayments),  provided:  (a)  All  terms  of 
such  transactions  are  no  less  favorable 
to  the  Plans  than  those  which  the  Plans 
could  obtain  in  arm’s-length 
transactions  with  an  unrelated  party;  (b) 
no  interest  and/or  expenses  are  paid  by 
the  Plans;  (c)  the  Loans  are  made  with 
respect  to  amounts  invested  by  the 
Plans  in  the  GICs;  (d)  the  Repayments 
are  restricted  to  the  amounts,  if  any, 
paid  to  the  Plems  after  the  date  of  the 
Loans  by  ELIC  or  other  responsible  third 
parties  with  respect  to  the  GICs  (the  GIC 
Proceeds);  (e)  the  Repayments  under 
each  Loan  will  not  exceed  the  total 
amount  of  the  Loan;  and  (f)  the 
Repayments  are  waived  with  respect  to 
the  amount  by  which  any  Loan  exceeds 
the  GIC  Proceeds. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department’s  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on  June 
15, 1995  at  60  FR  31515. 

FOR  FURTHER  INFORMATION  CONTACT:  Gary 
H.  Leflcowitz  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 

Universal  Underwriters  Group  Thrift 
Plan  (the  Plan)  Located  in  Overland 
Park,  Kansas;  Exemption 

[Prohibited  Transaction  Exemption  95-70; 

Application  No.  D-09947) 

The  restrictions  of  sections  406(a), 
406(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
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of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)(A)  throi^  (E)  of 
the  Code  shall  not  apply  to:  (1)  The 
extensions  of  credit  (die  Loans)  to  the 
Plan  from  Universal  Underwriters 
Insurance  Company  (the  Employer), 
with  respect  to  a  guaranteed  investment 
contract  (the  GIC)  issued  by 
Confederation  Life  Insurance  Company 
(Confederation);  (2)  the  Plan’s  potentid 
repayment  of  the  Loans  upon  the  receipt 
by  the  Plan  of  payments  under  the  GIC; 
and  (3)  the  assignment  by  the  Plan  to 
the  Employer  of  all  claims  or  causes  of 
action  it  may  have  against  the  Plan’s 
former  GIC  placement  advisor  for 
recommending  that  the  Plan  purchase 
the  GIC;  provided  the  following 
conditions  are  satisfied: 

(A)  All  terms  and  conditions  of  such 
transaction  are  no  less  favorable  to  the 
Plan  than  those  which  the  Plan  could 
obtain  in  arm’s-length  transactions  with 
unrelated  parties; 

(B)  No  interest  or  expenses  are  paid 
by  the  Plan  in  connection  with  the 
proposed  transaction; 

(C)  The  Loans  will  be  repaid  only  out 
of  amounts  paid  to  the  Plan  by 
Confederation,  its  successors,  or  any 
other  responsible  third  party; 

(D)  Repayment  of  the  Loans  will  be 
waived  to  the  extent  that  the  Loans 
exceed  GIC  proceeds; 

(E)  A  qualified  independent  fiduciary 
will  represent  the  interests  of  the  Plan 
throu^out  the  duration  of  the  proposed 
transaction;  and 

(F)  The  Einployer’s  recovery  resulting 
from  a  cause  of  action  assign^  to  the 
Employer  by  the  Plan  will  be  limited  to 
the  amoimt  necessary  to  pay  for 
litigation  expenses  and  to  pay  off  the 
Plan’s  outstanding  Loan  balance  and 
any  excess  recovery  will  be  transferred 
back  to  the  Plan. 

WRITTEN  COMMENTS:  The  Department 
received  a  total  of  6  written  comments. 
All  6  commentators  urged  the 
Department  to  grant  the  exemption.  No 
commentators  requested  a  hearing. 

After  giving  full  consideration  to  the 
entire  record,  including  the  written 
comments,  the  Department  has 
determined  to  grant  the  exemption. 

For  a  more  complete  statement  of  the 
fects  and  representations  supporting  the 
Department’s  decision  to  grant  this 
exemption  refer  to  the  Notice  published 
on  June  7, 1995,  at  60  FR  30109. 

FOR  FURTHER  INFORMATION  CONTACT: 
Virginia  ].  Miller  of  the  Department, 
telephone  (202)  219-8971.  (This  is  not 
a  toll-free  number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 


(1)  The  feet  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  to  which  the  exemptions  do 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  foe  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  foe  plan  solely  in  foe 
interest  of  foe  participants  and 
beneficiaries  of  foe  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  foe  Act;  nor  does 
it  affect  foe  requirement  of  section 
401(a)  of  foe  Code  that  foe  plan  must 
operate  for  foe  exclusive  benefit  of  foe 
employees  of  foe  employer  maintaining 
foe  plm  and  their  beneficiaries; 

(2)  These  exemptions  are 
supplemental  to  and  not  in  derogation 
of,  any  other  provisions  of  foe  Act  and/ 
or  foe  Code,  including  statutory  or 
administrative  exemptions  and 
transactional  rules.  Furthermore,  foe 
fact  that  a  transaction  is  subject  to  an 
administrative  or  statutory  exemption  is 
not  dispositive  of  whether  foe 
transaction  is  in  fact  a  prohibited 
transaction;  and 

(3)  The  availability  of  these 
exemptions  is  subject  to  foe  express 
condition  that  foe  material  fects  and 
representations  contained  in  each 
application  acciirately  describes  all 
material  terms  of  foe  transaction  which 
is  foe  subject  of  foe  exemption. 

Signed  at  Washington,  DC,  this  4th  day  of 
August,  1995. 

Ivan  Strasfeld, 

Director  of  Exemption  Determinations, 
Pension  and  Welfare  Benefits  Administration, 
U.S.  Department  of  Labor. 

IFR  Doc.  95-19664  Filed  6-8-95;  8:45  am] 
BILLmO  CODE  4510-2e-P 


[Prohibited  Transaction  Exemption  95-56] 

Mellon  Bank,  N.A.,  and  its  Affiliates 
(Mellon) 

AGENCY:  Department  of  Labor. 

ACTION:  Notice  of  Technical  Correction. 

On  July  12, 1995,  foe  Department  of- 
Labor  (foe  Department)  published  in  foe 
Federal  Register  (60  FR  35933)  an 
individual  exemption  which  permits: 

(1)  foe  purchase  and  sale  of  securities, 
including  foe  common  stock  of  Mellon 
Bank  Corporation  (MBC  Stock),  between 
various  Indexed  Accoimts,  as  defined 
therein,  which  are  sponsored, 
maintained,  trusteed,  or  managed  by 
Mellon;  (2)  foe  ptuchase  £uid  sale  of 
securities,  including  MBC  Stock, 


between  Indexed  Accounts  and  various 
large  accoimts  (foe  Large  Accounts),  as 
defined  therein,  pursuant  to  portfolio 
restructuring  programs  for  foe  Large 
Accounts;  and  (3)  foe  acquisition, 
holding  or  disposition  of  MBC  Stock  by 
Indexed  Accounts  for  foe  purpose  of 
maintaining  strict  quantitative 
conformity  with  foe  relevant  index 
upon  which  foe  Indexed  Account  is 
based. 

With  respect  to  Section  IV(e),  foe  first 
full  sentence  in  foe  second  column  on 
60  FR  35935,  relating  to  foe  definition 
of  a  "Large  Account’’  for  purposes  of  foe 
exemption,  should  read  as  follows: 

.  .  As  noted  in  Section  1(h)(4),  a 
“Large  Account’’  shall  only  be  an 
account .  .  .  etc.’’ 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
E.F.  Williams,  of  foe  Department,  at 
(202)  219-8194. 

Signed  at  Washington,  D.C.,  this  4th  day  of 
August,  1995. 

Ivan  L.  Strasfeld, 

Director,  Office  of  Exemption  Determinations, 
Pension  and  Welfare  Benefits  Administration. 
[FR  Doc.  95-19665  Filed  8-8-95;  8:45  am] 
BILLING  CODE  4510-29-P 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Record  Schedules;  Availability  and 
Request  for  Comments 

agency:  National  Archives  and  Records 
Administration,  Office  of  Records 
Administration. 

ACTION:  Notice  of  availability  of 
proposed  records  schedules;  request  for 
comments. 

SUMMARY:  The  National  Archives  and 
Records  Administration  (NARA) 
publishes  notice  at  least  once  monthly 
of  certain  Federal  agency  requests  for 
records  disposition  authority  (records 
schedules).  Records  schedules  identify 
records  of  sufficient  value  to  warrant  , 
preservation  in  foe  National  Archives  of 
foe  United  States.  Schedules  also 
authorize  agencies  after  a  specified 
period  to  dispose  of  records  lacking 
administrative,  legal,  research,  or  other 
value.  Notice  is  published  for  records 
schedules  that  (1)  Propose  foe 
destruction  of  records  not  previously 
authorized  for  disposal,  or  (2)  reduce 
foe  retention  period  for  records  already 
authorized  for  disposal.  NARA  invites 
public  comments  on  such  schedules,  as 
required  by  44  U.S.C.  3303a(a). 

DATES:  Request  for  copies  must  be 
received  in  writing  on  or  before 
September  25, 1995.  Once  foe  appraisal 
of  foe  records  is  completed,  NARA  will 
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send  a  copy  of  the  schedule.  The 
requester  will  be  given  30  days  to 
submit  comments. 

ADDRESSES:  Address  requests  for  single 
copies  of  schedules  identified  in  this 
notice  to  the  Records  Appraisal  and 
Disposition  Division  (NIR),  National 
Ardiives  and  Records  Administration, 
College  Park,  MD  20740.  Requesters 
must  cite  the  control  munber  assigned 
to  each  schedule  when  requesting  a 
copy.  The  control  munber  appears  in 
the  parentheses  immediately  after  the 
name  of  the  requesting  agency. 
SUPPLEMENTARY  INFORMATION:  Each  year 
U.S.  Government  agencies  create 
billions  of  records  on  paper,  film, 
magnetic  tape,  and  other  media.  In  order 
to  control  tUs  accmnulation,  agency 
records  managers  prepare  records 
schedules  specifying  when  the  agency 
no  longer  needs  the  records  and  what 
happens  to  the  records  after  this  period. 
Some  schedules  are  comprehensive  and 
cover  all  the  records  of  an  agency  or  one 
of  its  major  subdivisions.  These 
comprehensive  schedules  provide  for 
the, eventual  transfer  to  the  National 
Archives  of  historically  valuable  records 
and  authorize  the  disposal  of  all  other 
records.  Most  schedules,  however,  cover 
records  of  only  one  office  or  program  or 
a  few  series  of  records,  and  many  are 
updates  of  previously  approved 
schedules.  Such  schedules  also  may 
include  records  that  are  designated  for 
permanent  retention. 

Destruction  of  records  requires  the 
approval  of  the  Archivist  of  the  United 
States.  This  approval  is  granted  after  a 
thorough  study  of  the  records  that  takes 
into  account  their  administrative  use  by 
the  agency  of  origin,  the  rights  of  the 
Government  and  of  private  persons 
directly  afiected  by  the  Government’s 
activities,  and  historical  or  other  value. 

This  public  notice  identifies  the 
Federal  agencies  and  their  subdivisions 
requesting  disposition  authority, 
includes  &e  control  number  assigned  to 
each  schedule,  and  briefly  describes  the 
records  proposed  for  disposal.  The 
records  schedule  contains  additional 
information  about  the  records  and  their 
disposition.  Further  information  about 
the  disposition  process  will  be 
furnished  to  each  requester. 

Schedules  Pending 

1.  Department  of  Agriculture, 
Consolidated  Farm  Services  Agency 
(Nl-145-95-1).  Administrative 
Management  records. 

2.  Department  of  the  Army  (Nl-AU- 
95-5).  Accelerated  deatruction  of 
temporary  indexes  and  related  files 
relating  to  investigative  activities. 

3.  Department  of  Health  and  Hiunan 
Services,  Administration  for  Children 


and  FamiUes  {Nl-102-93-1).  Program 
evaluation  working  files  of  the  Office  of 
Child  Development,  1971-74. 

4.  Department  of  the  Interior,  Bureau 
of  Reclamation  (Nl-115-94-1,  Nl-115- 
94-2,  Nl-115-94-3,  and  Nl-115-94-9). 
General  records  pertaining  to 
administrative,  financial,  and  personnel 
management. 

5.  Department  of  Justice  (N 1-60-95- 
5).  Swine  flu  administrative  claim  file 
case  tracking  system. 

6.  E)epartment  of  Justice,  Bureau  of 
Prisons  (Nl-129-95-3).  Requests  by 
Federal  agencies  to  waive  pvirchases 
from  Federal  Prison  Industries. 

7.  Department  of  State,  Biueau  of 
Politico-Military  Affairs  (Nl-59-95-13). 
Routine,  facilitative,  and  duplicative 
records  relating  to  export  policy. 

8.  Department  of  State,  Bureau  of 
Economic  and  Business  Affairs  (Nl-59- 

94- 25,  -27,  and  -28).  Routine, 
facilitative,  and  duplicative  records 
relating  to  trade  and  commercial  affairs. 

9.  Department  of  State,  Office  of  the 
Legal  Adviser  (Nl-76-95— 1).  Records 
relating  to  the  Heathrow  arbitration. 

10.  Department  of  Tremsportation, 
Office  of  the  Secretary  (Nl-398-93-1). 
Employee  fitness  center  data 
information  system. 

11.  E)epartment  of  Transportation, 
Office  of  the  Secretary  (Nl-398-94— 4). 
Routine  and  facilitative  files  concerning 
commercial  space  program  activities. 
Substantial  program  records  are 
proposed  for  permanent  retention. 

12.  Department  of  Treasmy  of  the 
Office  of  Federal  Financing  Bank.  (Nl- 
56-94-1).  Loan  Administration  Files 
and  Office  Administration  Files. 

12.  Department  of  Treasury,  Internal 
Revenue  Service  (Nl-58-95-1). 
Applications  to  participate  in  the  tax 
return  electronic  filing  programs. 

14.  Census  Bmeau,  Geography 
Division  (Nl-29-95— 1).  Cronaflex 
(mylar)  cmmty.  Place,  and  metropolitan 
maps  of  the  1980  deceimial  census. 
Microform  maps  are  scheduled  as 
permanent. 

15.  Environmental  Protection  Agency 
(Nl— 412-94-2).  Electronic  records, 
pollution  enforcement  and  removal 
actions,  and  revised  dispositions  of 
various  agencywide  textual  records. 

16.  National  Archives  and  records 
Administration  (N2-30-92-1). 
Accessioned  records  of  the  Bureau  of 
Public  Roads  relating  to  road 
construction  and  war  material  siuplus 
that  were  reappraised  as  temporary. 

17.  Peach  Corps  {Nl-490-95— 11). 
Trainee  Request  Handbooks. 

18.  Small  Business  Administration, 
Office  of  Disaster  Assistance  (N 1-309- 

95- 1).  Listings  of  employment  history  of 
disaster  employees. 


19.  Tennessee  Valley  Authority  (Nl- 
142-94-5).  Records  from  the  Division  of 
Air  and  Water  Resources  determined 
diuing  archival  processing  to  lack 
sufficient  archivial  value  to  warrant 
permanent  retention. 

20.  United  States  Information  Agency 
(Nl-306-94-5).  Routine,  facilitative, 
and  duplicative  records  relating  to 
overseas  broadcasting. 

Dated:  August  1, 1995. 

John  W.  Carlin, 

Archivist  of  the  United  States. 

[FR  Doc.  95-19569  Filed  8-8-95;  8:45  am] 
BILUNQ  CODE  751S-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-245, 50-^6] 

Northeast  Nuclear  Energy  Co. 
(Millstone  Nuclear  Power  Plant), 
(License  Nos.  DPR-21,  DPR-65); 
Issuance  of  Director’s  Decision  Under 
10  CFR  2.206 

Notice  is  hereby  given  that  the 
Director,  Office  of  Enforcement,  has 
issued  a  decision  concerning  the 
Petitions  filed  by  Mr.  Anthony  J.  Ross 
(Petitioner)  on  August  7, 1993  and  May 
23, 1994,  as  supplemented  by  a  letter 
firom  Petitioner  on  August  17, 1994.  The 
Petition  dated  August  7, 1993  requested 
that  the  Executive  Director  for 
Operations  take  escalated  enforcement 
action  with  regard  to  alleged  violations 
at  Millstone  Nuclear  Power  Station. 
Specifically,  Petitioner  requested  that  a 
Severity  Level  n  violation  be  issued 
against  his  department  manager  and  a 
^verity  Level  III  violation  be  issued 
against  his  first-line  supervisor  for 
apparent  violation  of  the  provisions  of 
10  CFR  50.7,  that  sanctions  be  instituted 
against  these  individuals  for  engaging  in 
dehberate  misconduct  as  described  in 
10  CFR  50.5,  and  that  the  first-line 
supervisor  be  removed  from  his  position 
imtil  a  satisfactory  solution  to  the 
problem  can  be  achieved. 

On  May  23, 1994,  Petitioner  filed 
another  Petition,  requesting  that  the 
NRG  issue  a  Severity  Level  n  violation 
and  other  sanctions  against  the 
Maintenance  Manager  at  the  Millstone 
plant  (Unit  1)  and  remove  the 
Maintenance  Manager  from  his  position 
vmtil  resolution  of  the  issues  raised  in 
his  complaint.  'This  additional  Petition 
was  supplemented  on  August  17, 1994 
in  which  Petitioner  requested  that 
Severity  Level  I  violations  and  other 
sanctions  be  issued  against  the  Senior 
Vice  President  and  the  Chief  Executive 
Officer  at  Millstone  and  that  these 
individuals  be  removed  from  their 
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positions  until  a  satisfactory  solution  to 
the  problem  can  be  achieved. 

Based  on  a  review  of  Petitioner’s 
request  and  supplemental  submission, 
the  Licensee’s  responses  dated  October 

12, 1993,  August  4, 1994,  and  March  15, 
1995,  the  report  of  NRC’s  Office  of 
Investigations  (OI  Report  No.  1-93-044), 
and  the  decisions  of  the  Department  of 
Labor  on  complaints  filed  by  the 
Petitioner  in  these  cases,  the  Director, 
Office  of  Enforcement,  has  denied  these 
Petitions.  The  reasons  for  the  denial  are 
explained  in  the  “Director’s  Decision 
imder  10  CFR  2.206”  (DD-95— 17)  which 
is  available  for  public  inspection  in  the 
Commission’s  l^blic  Dociunent  Room 
at  2120  L  Street,  NW,  Washington,  E)C 
20555. 

A  copy  of  this  Decision  will  be  filed 
with  the  Secretary  for  the  Commission’s 
review  in  accordwce  with  10  CFR 
2.206.  As  provided  by  this  regulation, 
the  Decision  will  constitute  the  final 
action  of  the  Commission  25  days  after 
the  date  of  issuance  of  the  Decision 
imless  the  Commission  on  its  own 
motion  institutes  a  review  of  the 
Decision  within  that  time. 

For  the  Nuclear  Regulatory  Commission. 

Dated  at  Rockville.  MD,  tlds  2nd  day  of 
August,  1995. 

James  Lidierman,  Director, 

Office  of  Enforcement. 

[FR  Doc.  95-19636  Filed  8-8-95;  8:45  am] 
BIUJNQ  CODE  75S0-O1-M 


Pocket  No.  50-24q 

Northeast  Nuclear  Energy  Co.; 
(Millstone  Nuclear  Power  Station,  Unit 
1)  (License  No.  DRP-21);  Issuance  of 
Director’s  Decision  Under  10  CFR 
2.206 

Notice  is  hereby  given  that  the 
Director,  Office  of  Qaforcement,  has 
issued  a  decision  concerning  the 
Petition  filed  by  Mr.  Clarence  O. 
Reynolds  (Petitioner)  dated  August  22, 
1993,  as  supplemented  by  letters  dated 
October  19, 1993,  June  29, 1994,  and 
August  17, 1994.  'The  Petition  requested 
that  the  Executive  Director  for 
Operations  take  immediate  escalated 
e^orcement  action  with  regard  to 
Millstone  Nuclear  Power  Station  Unit  1. 
Specifically,  Mr.  Reynolds  requested 
that  multiple  Severity  Level  n  and  in 
violations  be  issued  against  the 
Millstone  Unit  1  Maintenance 
Department,  that  suspensions  of 
Maintenance  Department  Management 
be  instituted  pending  a  complete 
investigation,  and  that  the  Executive 
Director  for  Operations’  (EDO’s)  office 
insist  that  Mr.  Reynolds  be  immediately 


reinstated  as  maintenance  mechanics 
pending  this  investigation. 

Based  on  a  review  of  Petitioner’s 
request  and  supplemental  submission, 
the  Licnesee’s  responses  dated  October 

25, 1993,  August  16, 1964,  and  January 
27  and  March  16, 1995.  the  report 
officer  of  investigations  (OI  Report  No. 
1-93-04 7R),  and  the  decision  of  the 
Department  of  Labor  on  Petitioner’s 
complaint,  the  Director,  Office  of 
Enforcement,  has  denied  these  Petitions. 
The  reasons  for  the  denial  are  explained 
in  the  “Director’  Decision  imder  10  CFR 
2.206”  (DD-95-16)  which  is  available 
for  public  inspection  in  the 
Commission’s  Public  Document  Room 
at  2120  L  Street,  NW.,  Washington,  DC 
20555. 

A  copy  of  this  Decision  will  be  filled 
with  the  Secretary  for  the  Commission’s 
review  in  accordance  with  10  CFR 
2.206.  As  provided  by  this  regulation, 
the  Decision  will  constitute  the  final 
action  of  the  Commission  25  days  after 
the  date  of  issuance  of  the  Decision 
unless  the  Commission  on  its  own 
motion  institutes  a  review  of  the 
Decision  within  that  time. 

Dated  at  Rockville,  MD  this  2nd  day  of 
August  1995. 

For  the  Nuclear  Regulatory  Commission. 
James  Lieberman, 

Director,  Office  of  Enforcement. 

(FR  Doc.  95-19635  Filed  8-8-95;  8:45  am] 
BILUNQ  CODE  780(M>1-M 


[Docket  No.  72-e  (50-267)] 

Public  Service  Company  of  Colorado, 
Fort  St  Vrain  Indepmdent  Spent  Fuel 
Storage  Installation;  Issuance  of 
Amendment  to  Materials  License  SNM- 
2504 

'The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
i  issued  Amendment  No.  1  to  Materials 
License  No.  SNM-2504  held  by  the 
Public  Service  Company  of  Colorado 
(PSC)  for  the  receipt,  possession, 
storage,  and  transfer  of  spent  fuel  at  the 
Fort  St.  Vrain  (FSV)  Nuclear  Power 
Plant  site  in  an  Independent  Spent  Fuel 
Storage  Installation  (ISFSI),  located  on 
the  high  plains  in  Weld  Coimty, 
Colorado,  55  kilometers  (35  miles)  north 
of  Denver,  Colorado.  'The  amendment  is 
effective  as  of  the  date  of  issuance. 

By  applications  dated  July  21,  and 
August  24, 1994,  PSC  requested 
amendments  to  its  license  for  the  ISFSI 
to  allow  (1)  the  construction  of  new  gas 
lines  for  the  piirpose  of  repowering  ffie 
FSV  power  station  and  (2)  the  drilling 
of  new  gas  wells  near  the  ISFSI.  These 
amendments  are  required  by  ISFSI 
License  Condition  16,  whidi  states: 


— ^No  new  gas  or  oil  pipelines  shall  be 
installed  within  one-half  mile  of  the 
ISFSI  without  prior  approval  as 
evidenced  by  a  license  amendment.” 
Therefore,  tffis  amendment  allows 
construction  of  gas  pipelines  and  new 
wells  as  described  in  the  PSC 
applications  dated  July  21,  and  August 

24, 1994. 

A  safety  evaluation  report  prepared  by 
NRC  staff  concludes  that  there  is 
reasonable  assiurance  that  the  public 
health  emd  safety  will  remain  protected 
by  activities  authorized  by  this  license 
amendment  and  that  the  environmental 
intact  will  remain  insignificant. 

'The  Commission  has  determined  that 
the  amendment  applications  comply 
with  the  standeuds  and  requirements  of 
the  Atomic  Energy  Act  of  1954,  as 
amended  (the  Act),  and  the 
Commission’s  rules  and  regulations. 

The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission’s  rules  and  regulations  in 
10  CFR  Chap.  I,  which  are  set  forth  in 
the  license  amendment. 

The  Commission  has  determined  that 
the  amendment  does  not  involve 
significant  new  safety  information  of  a 
type  that  differs  from  any  evaluated  by 
previous  Commission  safety  review.  It 
does  not  involve  a  significant  increase 
in  the  probability  or  consequences  of  an 
accident.  It  does  not  involve  a 
significant  decrease  in  a  safety  margin. 
'Thus,  it  does  not  involve  a  significant 
hazards  consideration.  Therefore,  the 
Commission  has  determined  that  the 
amendment  does  not  present  a  genuine 
issue  as  to  whether  the  health  and  safety 
of  the  public  will  be  significantly 
affected  and  that  prior  public  notice  of 
the  amendment  is  not  required  imder  10 
CFR  72.46(b)(2).  Notice  is  hereby  given 
of  the  right  of  interested  persons  to 
request  a  hearing  on  whether  the  action 
should  be  rescinded  or  modified. 

The  Commission  has  also  determined 
that  the  issuance  of  the  amendment  will 
not  result  in  any  significant 
environmental  impact  and  that, 
pursuant  to  10  CFR  51.21,  an 
environmental  assessment  need  not  be 
prepared  in  connection  with  issuance  of 
the  amendment.  In  support  thereof,  the 
Commission  has  concluded  that  this 
revision  of  the  Materials  License  does 
not  involve  any  changes  in  the  scope  or 
type  of  operations  presently  authorized 
by  the  license.  Further,  the  Commission 
notes  that  (1)  the  integrity  of  the  ISFSI 
is  not  threatened  as  a  result  of  the 
activities  to  be  conducted  under  the 
amendment,  and  (2)  the  work 
authorized  under  the  amendment  is  to 
take  place  within  the  owner-controlled 
area,  an  area  previously  disturbed  as 
part  of  construction  and  subsequent 
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decommissioning  of  FSV  as  well  as  the 
ISFSI.  In  light  of  the  foregoing,  this 
amendment  meets  the  conditions  that  (i) 
there  is  no  significant  change  in  the 
types  or  significant  increase  in  the 
amounts  of  any  effluent  that  may  be 
released  offsite,  (ii)  there  is  no 
significant  increase  in  individual  or 
cumulative  occupational  radiation 
exposure,  (iii)  there  is  no  significant 
construction  impact,  and  (iv)  there  is  no 
significant  increase  in  the  potential  for, 
or  consequences  from  radiological 
accidents.  Therefore,  the  categorical 
exclusion  in  10  CFR  51.22(c)(ll)  applies 
and  neither  em  environmental 
assessment  nor  an  environmental 
impact  statement  is  required  for  this 
action. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  amendment 
applications  amendment  dated  July  21, 
and  August  24, 1994,  and  (2)  additional 
information  dated  July  12, 1995.  These 
items  are  available  for  public  inspection 
at  the  Commission’s  Public  Document 
Room  located  at  the  Gelman  Building, 
2120  L  Street,  NW,  Washington,  DC,  and 
at  the  Local  Public  Document  Room  at 
the  Weld  Coimty  District  Public  Library, 
23rd  Avenue  Branch,  Greeley,  Colorado 
80631. 

Dated  at  Rockville,  MD,  this  31st  day  of 
July  1995. 

For  the  Nuclear  Regulatory  Commission. 
William  D.  Travers, 

Director,  Spent  Fuel  Project  Office,  Office  of 
Nuclear  Material  Safety  and  Safeguards. 

[FR  Doc.  95-19637  Filed  8-8-95;  8:45  am] 
BILUNO  CODE  7500-01-P 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Excepted  Service 

AGENCY:  Office  of  Personnel 
Management. 

ACTION:  Notice. 

summary:  This  gives  notice  of  positions 
placed  or  revoked  tmder  Schedules  A 
and  B,  and  placed  tmder  Schedule  C  in 
the  excepted  service,  as  required  by 
Civil  Service  Rule  VI,  Exceptions  fiom 
the  Competitive  Service. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Paige,  (202)  606-0830. 
SUPPLEMENTARY  INFORMATION:  The  Office 
of  Personnel  Management  published  its 
last  monthly  notice  updating  appointing 
authorities  established  or  revoked  under 
the  Excepted  Service  provisions  of  5 
CFR  part  213  on  June  22. 1995  (60  FR 
32568).  Individual  authorities 
estabhshed  or  revoked  tmder  Schedules 
A  and  B  and  established  tmder 


Schedule  C  between  June  1, 1995,  and 
June  30. 1995,  appear  in  the  listing 
below.  Future  notices  will  be  published 
on  the  fourth  Tuesday  of  each  month,  or 
as  soon  as  possible  thereafter.  A 
consolidated  listing  of  all  authorities  6is 
of  June  30  will  also  be  published. 

Schedule  A 

No  Schedule  A  authorities  were 
established  or  revoked  in  June  1995. 

Schedule  B 

No  Schedule  B  authorities  were 
established  or  revoked  in  June  1995. 

Schedule  C 

The  following  Schedule  C  authorities 
were  established  in  June  in  1995. 

Consumer  Product  Safety  Commission 

Special  Assistant  to  the 
Commissioner.  Effective  Jime  2, 1995. 

Special  Assistant  to  the 
Commissioner.  Effective  June  2, 1995. 

Department  of  Agriculture 

Confidential  Assistant  to  the  Assistant 
Secretary  for  Congressional  Relations.  ' 
Effective  June  22, 1995. 

Department  of  the  Army  (DOD) 

Special  Assistant  for  Policy  to  the 
Secretary  of  the  Army.  Effective  Jime  8, 
1995. 

Department  of  Commerce 
Director  of  Congressional  Affairs  to 
the  Under  Secretary  for  International 
Trade,  International  Trade 
Administration.  Effective  Jime  2, 1995. 

Speechwriter  to  the  Director,  Office  of 
Public  Affairs.  Effective  June  8, 1995. 

Confidential  Assistant  to  the 
Coimselor  to  the  Department  of 
Commerce.  Effective  Jime  22, 1995. 

Deputy  Director,  Office  of  Business 
Liaison  to  the  Director,  Office  of 
Business  Liaison.  Effecti\%'June  22, 
1995. 

Special  Assistant  to  the  Director, 
Office  or  Business  Liaison.  Effective 
June  29, 1995. 

Department  of  Defense 
Special  Assistant  to  the  Assistant 
Secretary  of  Defense,  International 
Security  PoUcy.  Effective  June  5, 1995. 

Department  of  Education 
Confidential  Assistant  to  the  Special 
Assistant,  Office  of  the  Secretary. 
Effective  June  22, 1995. 

Department  of  Energy 

Staff  Assistant  to  the  Assistant 
Secretary  for  Energy  Efficiency  and 
Renewable  Energy.  Effective  June  5, 
1995. 

Staff  Assistant  to  the  Assistant 
Secretary  for  Energy  Efficiency  and 


Renewable  Energy.  Effective  June  5, 
1995. 

Staff  Assistant  to  the  Director,  Office 
of  Nuclear  Energy.  Effective  June  9, 

1995.  ^ 

Staff  Assistant  to  the  Principal  Deputy 
Assistant  Secretary  for  Congressioned 
and  Intergovernmental  Affairs.  Effective 
June  9, 1995. 

Staff  Assistant  to  the  Assistant 
Secretary  for  Policy.  Effective  June  9, 
1995. 

Department  of  Health  and  Human 
Services 

Staff  Assistant  for  Liaison  to  the 
Associate  Commissioner  for  Legislative 
Affairs.  Effective  June  5, 1995. 

Department  of  Housing  and  Urban 
Development 

Staff  Assistant  to  the  Secretary  of 
Housing  and  Urban  Development. 
Effective  June  2, 1995. 

Staff  Assistant  to  the  Assistant 
Secretary  for  Public  and  Indian 
Housing.  Effective  June  5, 1995. 

Staff  Assistant  to  the  General  Counsel. 
Effective  June  8, 1995. 

Deputy  Assistant  Secretary  for  Public 
Affairs  to  the  Assistant  Secretary  for 
Public  Affairs.  Effective  June  22, 1995. 

Special  Projects  Officer  to  the 
Secretary’s  Representative,  Mid-Atlantic 
Office.  Effective  June  22, 1995. 

Assistant  for  Congressional  Relations 
to  the  Deputy  Assistant  Secretary  for 
Congressional  Relations.  Effective  June 
22, 1995. 

Special  Assistant  to  the  Assistant 
Secretary  for  Public  Affairs.  Effective 
June  22, 1995. 

Special  Assistant  to  the  Assistant 
Secretary  for  Public  and  Indian 
Housing.  Effective  June  29, 1995. 

Department  of  Justice 

Special  Assistant  to  the  Director, 
Violence  Against  Women  Program. 
Effective  June  12, 1995. 

Pubhc  Affairs  Specialist  to  the 
Director,  Office  of  Public  Affairs. 
Effective  June  29, 1995. 

Department  of  Labor 
Legislative  Officer  to  the  Assistant 
Secretary  for  Congressiodal  and 
Intergovemmentd  Affairs.  Effective 
June  29, 1995. 

Department  of  Transportation 
Congressional  Liaison  Officer  to  the 
Assistant  Administrator  for  Government 
and  Indian  Affairs.  Effective  June  8, 
1995. 

Department  of  the  Treasury 
Deputy  to  the  Assistant  Secretary 
(Legislative  Affairs  and  Pubhc  Liaison). 
Effective  June  29, 1995. 
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Senior  Advisor  to  the  Deputy 
Assistant  Secretary  (Federal  Finance). 
Effective  June  29, 1995. 

General  Services  Administration 

Speical  Assistant  to  the  Associate 
Administrator  for  FTS  2000.  Effective 
June  12, 1995. 

Office  of  the  United  States  Trade 
Representative 

Deputy  Assistant  U.S.  Trade 
Representative  for  Congressional  Affairs 
to  the  Assistant  U.S.  Trade 
Representative  for  Congressional 
Affairs.  Effective  June  22, 1995. 

Securities  and  Exchange  Commission 

Confidential  Assistant  to  the  Chief  of 
Staff.  Effective  June  22, 1995. 

U.S.  International  Trade  Commission 

Staff  Assistant  to  the  Commissioner. 
Effective  Jime  22, 1995. 

United  States  Information  Agency 

Deputy  Director  to  the  Director,  Office 
of  Arts  America.  Effective  June  21, 1995. 

United  States  Tax  Court 

Secretary  (confidential  Assistant)  to 
the  Judge.  Effective  Jime  30, 1995. 

Authority:  5  U.S.C  3301  and  3302;  E.O. 
10577,  3  CFR 1954-1958  Comp.,  P.218. 

Office  of  Personnel  Management 
Lorriane  A.  Green, 

Deputy  Director. 

[FR  Doc.  95-19630  Filed  8-8-95;  8:45  am] 
eaiMQ  CODE  asss-oi-M 

Series  Consolidation 

agency:  Office  of  Personnel 
Management. 

ACTION:  Notice. 

SUMMARY:  The  Office  of  Personnel 
Management  (OPM)  is  proposing  to 
simply  the  Federal  position 
classification  structure  by  reducing  the 
number  of  occupational  series  from  442 
to  about  74.  ^ 

DATES:  Written  comments  must  be 
received  on  or  before  October  10, 1995. 
ADDRESSES:  Send  written  comments  to 
Michael  D.  Clogston,  Assistant  Director 
for  Classification,  Office  of  Personnel 
Management,  Room  7H29, 1900  E  Street 
NW.,  Washington,  DC  20415  (FAX  202- 
606-4891). 

FOR  FURTHER  INFORMATION  CONTACT: 
Terri  Jurko&ky  on  202-606-1721  or 
Raymond  E.  Moran  on  202-606-2970, 
or  FAX  202-606-4891 . 

SUPPLEMENTARY  INFOIMIATION:  The 
General  Schedule  comprises  442 
occupational  series  within  22 


occupational  groups  (job  families.)  An 
example  of  an  occupational  group  is  the 
GS-400,  Biological  Sciences  Group; 
within  the  GS^OO  group,  there  are  34 
occupational  series  such  as  the 
Microbiology  Series,  Forestry  Series, 
Range  Technician  Series,  etc.  To 
simplify  the  Federal  position 
classification  structure,  the  NPR 
recommended  reducing  the  number  of 
occupational  series  by  one-half  or  more. 

Over  the  past  year  and  a  half,  an  ad 
hoc  discussion  group  of  OPM  staff, 
representatives  of  the  Interagency 
Advisory  Group  executive  committee, 
and  Federal  unions  met  to  explore 
issues  and  approaches  to  series 
consolidation.  The  group  generally 
agreed  that  we  shoidd  simplify  the 
structure  and  that  we  shoiUd  look  at 
significant,  not  incremental, 
consolidation.  The  discussion  group 
considered  a  number  of  approaches 
using  the  NPR  goals,  and  concepts  such 
as  equity,  clarity,  and  utility  as  guiding 
principles. 

OPM  Proposal 

Retain  20  of  the  current  22 
occupational  groups  and  merge  the 
series  within  each  of  the  occupational 
groups  into  one  of  four  categories; 
Professional,  Administrative,  Technical, 
and  Clerical.  For  example,  under  the 
proposal  we  would  merge  the  34 
professional  and  techni^  series  within 
the  Biological  Sciences  Group  into  two: 
Biological  Sciences  Professional  and 
Biological  Sciences  Technical.  (There 
are  no  administrative  or  clerical 
occupations  in  this  group.) 

Tms  reduces  the  niunTOr  of  series 
fiom  442  to  about  74.  It  treats 
occupations  similarly  and  provides  an 
occupational  breakout  that  remains 
famiW  and  imderstandable  to  Federal 
managers  and  employees.  When  set  up, 
agencies  would  be  required  to  use  the 
series  structure  for  official  classification 
actions.  Under  the  proposal,  however, 
agencies  can  retain  indefinitely  some  or 
all  of  the  442  occupational  series 
designations  and  titles  for  internal  use 
if  it  suits  their  needs. 

The  current  occupational  series  codes 
will  be  provisionally  retained  as  “job 
codes.”  Agencies  will  be  reqiiired  to 
report  job  codes  in  Govemmentwide  - 
data  collection  efforts,  including 
submissions  to  the  Central  Personnel 
Data  File.  The  detailed  information 
available  fixim  these  job  codes  is  needed 
for  workforce  analysis,  pay 
comparability,  and  special  rate 
determinations.  Meanwhile,  we  will 
explore  the  issue  of  alternate  means  of 
storing  and  collecting  occupational  data 
for  these  pvirposes  with  staff  of  the 
various  agencies. 


We  are  also  proposing  to  abolish  the 
GS-000,  Miscellaneous  Occupations 
Group  and  the  GS-700,  Veterinary 
Medical  Science  Group.  The  series 
cmrently  classified  in  the  GS-000 
miscellaneous  group  would  be  placed  in 
one  of  the  remaining  20  occupational 
groups;  two  of  the  three  GS-700 
veterinary  occupational  series  would  be 
placed  imder  the  renamed  GS-600 
Medical  and  Health  Group  and  the  GS- 
799  student  trainee  series  would  be 
abolished  (See  Administrative  Items 
below). 

We  expect  to  retain  most  of  the 
exisHing  functional  classification  guides 
such  as  ffie  Research  Grade  Evaliiation 
Guide,  the  General  Schedule 
Supervisory  Guide,  and  the  Office 
Automation  Guide,  and  to  develop  new 
classification  standards  that  comport 
with  the  revised  group  and  series 
structmre.  In  the  fixture,  when  OPM 
issues  a  new  broad  standard,  it  will 
cancel  and  supersede  any  existing 
occupationally  specific  standards 
covering  the  same  work.  For  example, 
when  we  issue  a  new  standard  in  ffiial 
form  for  the  GS-400  Biological  Sciences 
Professional  Series  it  will  cancel  and 
supersede  all  specific  standards  in  the 
GS-400  Biological  Sciences  Group  such 
as  the  standards  covering  the  Forester 
Series,  the  Wildlife  Biologist  Series,  etc. 

Administrative  Items 

1.  Several  occupational  group  titles 
would  result  in  awkward,  vague,  or 
inappropriate  group  and  series  titles. 

We  are  proposing  the  following  changes: 

Current  occupatioruil  Proposed  occupa- 

group  name  tkxiai  group  name 

GS-1 00  Social  Q&-1 00  Social 

Scierfce,  Psychol-  Science, 

ogy,  and  Welfare. 

GS-200  Personnel  GS-200  Human  Re- 

Management  arxl  sources  Manage- 

Industrial  Relations.  ment 

GS--300  General  Ad-  GS-300  Management 
ministration,  Cleri-  and  Office  Services 

cal,  and  Office  Support 

Services. 

GS-600  Accounting  GS-600  Financial 

arvj  Budget  Management 

GS-600  Medical,  GS-600  Medical  and 

Hospital,  Dental,  Health, 

and  Public  Health. 

GS-900  Legal  and  GS-900  Legal. 

Kindred. 

GS-1 600  Equipment  GS-1 600  Equipment 
Facilities,  and  Serv-  arxJ  Facilities, 

ices. 

GS-1 800  Investiga-  GS-1 800  Protective 

tions.  Service. 

GS-1900  Quality  As-  GS-1900  Quality  As¬ 
surance,  Insp^-  surance. 

tion,  and  Grading. 

2.  We  are  proposing  to  abolish  the 
GS-000  Miscellaneous  Occupations 
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Group  and  to  place  each  of  the  26 
miscellaneous  series  in  an  occupational 
group  that  best  covers  its  work.  The 
exact  placement  of  each  series  is  as 
follows: 

GS-lOO  Special  Science  Group: 
Commvmity  Planning,  Community 
Planning  Technician;  Outdoor 
Recreation  Planning;  Sports  Specialist; 
Chaplain. 

GS-900  Legal  Group:  Foreign  Law 
Specialist. 

GS-1000  Information  and  Arts  Group: 
Clothing  Design;  Guide. 

GS-llOO  Business  and  Industry 
Group:  Bond  Sales;  Fimeral  Directing. 

GS-1800  Protective  Service  Group: 
Correctional  Institution  Administration 
Series;  Correctional  Officer;  Safety  and 
Occupational  Health  Management; 

Safety  Technician;  Park  Ranger; 
Environmental  Protection  Specialist; 
Environmental  Assistant;  Fingerprint 
Identification  Series;  Security 
Administration;  Fire  Protection  and 
Prevention;  United  States  Marshal; 
Police;  Nuclear  Materials  Covuier 
Service;  Security  Guard;  Security 
Clerical  and  Assistance. 

3.  There  are  a  few  occupations  and 
grade  levels  that  are  diffi^t  to 
categorize  became  of  an  anomaly  in  the 
current  PATC  identifier,  i.e.,  some 
occupations  are  identified  as  clerical  up 
to  a  certain  grade  and  technical  above 
the  grade.  We  will  study  this  issue  and 
provide  instructions  at  a  later  date. 

4.  We  plan  to  time  the 
implementation  of  changes  in 
classification  that  will  result  firom  series 
consolidation  to  coincide  with  another 
mass  change  (e.g.,  locality  pay 
increases).  This  will  eliminate  the  need 
to  issue  a  separate  personnel  action  to 
effect  the  change  in  classification.  We 
propose  that  blocks  7  and  15  of  the 
Standard  Form  50,  Notification  of 
Personnel  Action  to  be  used  to  reflect 
the  new  classification  title  and  that 
blocks  9  and  17  be  used  to  record  the 
job  code.  Block  45,  the  remarks  section 
of  personnel  action  form,  would  be  used 
to  identify  the  new  implementing 
instructions  that  explain  how  to  process 
the  action.  This  approach  minimizes  the 
work  required  by  agencies  and,  at  the 
same  time,  serves  to  notify  employees  of 
changes  in  the  classification  of  their 
positions  as  a  result  of  series 
consolidation. 

U.S.  Office  of  Personnel  Management. 

James  B.  King, 

Director. 

[FR  Doc.  95-19631  Filed  8-8-95;  8:45  am] 
BIUJNQ  CODE  632S-01-M 


Federal  Prevailing  Rate  Advisory 
Committee;  Cancelation  of  Open 
Committee  Meeting 

According  to  the  provisions  of  section 
10  of  the  Federal  Advisory  Committee 
Act  (Pub.  L.  92—463),  notice  is  hereby 
given  that  the  meeting  of  the  Federal 
Prevailing  Rate  Advisory  Committee 
scheduled  for  Thursday,  August  10, 
1995,  has  been  canceled. 

Information  on  other  meetings  can  be 
obtained  by  contacting  the  Committee’s 
Secretary,  Office  of  Personnel 
Management,  Federal  Prevailing  Rate 
Advisory  Committeip,  Room  5559, 1900 
E  Street,  NW.,  Washington.  DC  20415 
(202)  606-1500. 

Dated;  July  27, 1995. 

Anthony  P.  Ingrassia, 

Chairman,  Federal  Prevailing  Rate  Advisory 
Committee. 

(FR  Doc.  95-19632  Filed  8-8-95;  8:45  am] 
BILUNQ  CODE  6325-01-M 


POSTAL  RATE  COMMISSION 
[Order  No.  1070;  Docket  No.  A95-17] 

Prosser,  Nebraska  68868  (Faye  B.  Krai, 
et  al.,  P^tioners;  Notice  and  Order 
Accepting  Appeal  and  Establishing 
Procedural  ^hedule  Under  39  U.S.C. 
404(b)(5) 

Issued  August  3, 1995. 

Before  Commissioners:  Edward  J.  Gleiman, 
Chairman;  W.H.  “Trey”  LeBlanc  IH,  Vice- 
Chairman;  George  W.  Haley;  H.  Edward 
Quick,  Jr.;  Wayne  A.  Schley. 

Docket  Number:  A94-17 

Name  of  Affected  Post  Office:  Prosser, 
Nebraska  68868 

Names(s)  of  Petitioneiis):  Faye  B. 

Krai,  et  al. 

Type  of  Determination:  Closing 

Date  of  Filing  of  Appeal  Papers:  July 
31, 1995 

Categoires  of  Issues  Apparently 
Raised: 

1.  Effect  on  postal  services  [39  U.S.C. 

404(bM2)(C)l. 

2.  Effect  on  the  community  [39  U.S.C. 

404(b)(2)(A)]. 

After  the  Postal  Service  files  the 
administration  record  and  the 
Commission  reviews  it,  the  Commission 
may  find  that  there  are  more  legal  issues 
than  those  set  forth  above.  Or,  the 
Commission  may  find  that  the  Postal 
Service’s  detem^ation  disposes  of  one 
or  more  of  those  issues. 

The  Postal  Reorganization  Act 
requires  that  the  Commission  issue  its 
decision  within  120  days  from  the  date 
this  appeal  was  filed  (39  U.S.C. 
404(B)(5)).  In  the  interest  of  expedition, 
in  light  of  the  120-day  decision 


schedule,  the  Commission  may  request 
the  Postal  Service  to  submit  memoranda 
of  law  on  any  appropriate  issue.  If 
requested,  such  memoranda  will  be  due 
20  days  from  the  issuance  of  the  request 
and  the  Postal  Service  shall  serve  a  copy 
of  its  memoranda  on  the  petitioners. 

The  Postal  Service  may  incorporate  by 
reference  in  its  briefs  or  motions,  any 
.  arguments  presented  in  memoranda  it 
previously  filed  in  this  docket.  If 
necessary,  the  Commission  also  may  ask 
petitioners  or  the  Postal  Service  for 
more  information. 

The  Commission  Orders 

(a)  The  Postal  Service  shall  file  the 
record  in  this  appeal  by  August  15, 

1995. 

(b)  The  Secretary  of  the  Postal  Rate 
Commission  shall  publish  this  Notice 
and  Order  and  Procedural  Schedule  in 
the  Federal  Register. 

By  the  Commission. 

Margaret  P.  Crenshaw, 

Secretary. 

July  31, 1995 
Filing  of  Appeal  letter 
August  3, 1995 

Commission  Notice  and  Order  of  Filing  of 
Appeal 

August  25, 1995 

Last  day  of  filing  of  petitions  to  intervene 
(see  39  C.F.R.  3001.111(b)] 

September  5, 1995 

Petitioners’  Participate  Statement  or  Initial 
Brief  (see  39  C.F.R.  3001.115  (a)  and  (b)] 
September  25, 1995 

Postal  Service’s  Answering  Brief  (see  39 
C.F.R.  3001.115(C)] 

October  10, 1995 

Petitioners’  Reply  Brief  should  Petitioner 
choose  to  file  one  (see  39  CF.R 
3001.115(d)] 

October  17, 1995 

Deadline  for  motions  by  any  party 
requesting  oral  argument  The 
Commission  will  schedule  oral  argument 
only  when  it  is  a  necessary  addition,  to 
the  written  filings  (see  39  CF.R. 
3001.116] 

November  28, 1995 

Expiration  of  the  Commission’s  120-day 
decisional  schedule  (see  39  U.S.C 
404(b)(5)] 

(FR  Doc.  95-19596  Filed  8-8-95;  8:45  am] 
BILUNQ  CODE  771fr-EW-P-M 


[Order  No.  1069;  Docket  No.  A95-16] 

Strang,  Nebraska  68444:  (Ruth  E. 
Hobbs,  Petitioner);  Notice  and  Order 
Accepting  Appeal  and  Establishing 
Procedural  ^hedule  Under  39  U.S.C. 
404(b)(5) 

Issued  August  3, 1995. 

Before  Commissioners:  Edward  J.  Gleiman, 
Chairman;  W.H.  “Trey”  LeBlanc  IH,  Vice- 
Chairman;  George  W.  Haley;  H.  Edward 
Quick,  Jr.;  Wayne  A.  Schley. 
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Docket  Number:  A95-16 
Name  of  Affected  Post  Office:  Strang, 
Nebraska  68444 

Name(s)  of  Petitionerfs):  Ruth  E. 

Hobbs 

Type  of  Determination:  Consolidation 
Date  of  Filing  of  Appeal  Papers:  July 
26, 1995 

Categories  of  Issues  Apparently 
Raised: 

1.  Effect  on  postal  services  [39  U.S.C. 
404a))(2)(C)]. 

2.  Effect  on  the  community  [39  U.S.C. 
404a))(2)(A)]. 

After  the  Postal  Service  files  the 
administrative  record  and  the 
Commission  reviews  it,  the  Commission 
may  find  that  there  are  more  legal  issues 
than  those  set  forth  above.  Or,  the 
Commission  may  find  that  the  Postal 
Service’s  determination  disposes  of  one 
or  more  of  those  issues. 

The  Postal  Reorganization  Act 
requires  that  the  Commission  issue  its 
decision  within  120  days  from  the  date 
this  appeal  was  filed  (39  U.S.C. 
404(b)(5)).  In  the  interest  of  expedition, 
in  fight  of  the  120-day  decision 
sch^ule,  the  Commission  may  request 
the  Postal  Service  to  submit  memoranda 
of  law  on  any  appropriate  issue.  If 
requested,  such  memoranda  will  be  due 
20  days  fixtm  the  issuance  of  the  request 
and  the  Postal  Service  shall  serve  a  copy 
of  its  memoranda  on  the  petitioners. 

The  Postal  Service  may  incorporate  by 
reference  in  its  briefs  or  motions,  any 
arguments  presented  in.  memoranda  it 
previously  filed  in  this  docket.  If 
necessary,  the  Commission  also  may  ask 
petitioners  or  the  Postal  Service  for 
more  information. 

The  QmunMsion  Orders 

(a)  The  Postal  Service  shall  file  the 
record  in  this  appeal  by  August  10, 

1995. 

(b)  The  Secretary  of  the  Postal  Rate 
Commission  shall  publish  this  Notice 
and  Order  and  Proradural  Schedule  in 
the  Federid  Register. 

By  the  Commission. 

Margaret  P.  Cnmshaw, 

Secretary. 

Appendix 

July  26. 1995 
niing  of  Appeal  letter 
August  3, 1995 

Commission  Notice  and  Order  of  Filing  of 
Appeal 

August  21, 1995 

Last  day  of  filing  of  petitions  to  intervene 
[see  39  QF.R.  3001.111(b)] 

August  30, 1995 

Petitioner’s  Participant  Statement  or  Initial 
Brief  [see  39  C.F.R.  3001.115  (a)  and  (b)] 
September  19, 1995 

Postal  Service’s  Answering  Brief  [see  39 
QF.R.  3001.115(c)] 

October  4, 1995 


Petitioner’s  Reply  Brief  should  Petitioner 
choose  to  file  one  [see  39  CF.R. 
3001.115(d)] 

October  11, 1995 

Deadline  for  motions  by  any  party 
requesting  oral  argument.  'The 
Ckimmission  will  schedule  oral  argiunent 
only  when  it  is  a  necessary  addition  to 
the  written  filings  [see  39  CF.R. 
3001.116] 

November  23, 1995 

Expiration  of  the  (Commission’s  120-day 
decisional  schedule  [see  39  U.S.C 
404(b)(5)] 


[FR  Doc.  95-19595  Filed  8-8-95;  8:45  am] 
BILUNQ  C006  7710-FW-P-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Rel.  No.  IC-4t1266;  812-4700] 


Stifel  Nicolaus  &  Company, 
Incorporated;  Notice  of  A^ication 
and  Temporary  Order 

August  3, 1995. 

AGENCY:  Securities  and  Exchange 
Commission  (“SEC”). 

ACTION:  Temporary  order  and  notice  of 
fifing  of  application  for  permanent  order 
under  the  ^vestment  Company  Act  of 
1940  (the  “Act”). 

APPLICANT:  Stifel  Nicolaus  &  Ck)mpany, 
Incorporated  (“Stifel”). 

RELEVANT  INVESTMENT  COMPANY  ACT 
SECTIONS:  Permanent  order  requested, 
and  temporary  order  granted,  under 
section  9(c)  of  the  Act  for  an  exemption 
from  the  provisions  of  section  9(a)  of  the 
Act. 

SUMMARY  OF  APPUCATION:  Applicant  has 
been  granted  a  temporary  oMer,  and  has 
requested  a  permanent  order,  under 
section  9(c)  exempting  it  fiom  the 
disqualification  provisions  of  section 
9(a). 

FILING  DATE:  The  application  was  filed 
on  August  3, 1995. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  ^e  SEC’s 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  he 
received  by  the  SEC  by  5:30  p.m.  on 
August  28, 1995  and  ^ould  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer’s  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC’s 
Secretary. 


ADDRESSES:  Secretary,  SEC,  450  5th 
Street,  N.W.,  Washington,  D.C.  20549. 
Applicant,  500  N.  Broadway  Street,  St. 
Loviis,  Missouri  63102. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sarah  A.  Buescher,  Staff  Attorney,  at 
(202)  942-0573,  or  C.  David  Messman, 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

^PPLEMENTARY  INFORMATION:  The 
following  is  a  simunary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC’s 
Public  Reference  Branch. 

Applicant’s  Representations 

1.  Stifel,  a  subsidiary  of  Stifel  Finance 
(3orp.,  is  registered  as  a  broker  dealer 
and  a  municipal  seciuities  dealer  under 
the  Securities  Exchange  Act  of  1934 
(“Exchange  Act”),  and  as  an  investment 
adviser  under  the  Investment  Advisers 
Act  of  1940.  Stifel  acts  firom  time  to  time 
as  principal  underwriter  for  vmit 
investment  trusts. 

2.  On  August  3, 1995,  the  Commission 
filed  a  complaint  in  the  United  States 
District  (Zoiut  for  the  Western  District  of 
Oklahoma  alleging  violations  of  section 
17(a)  of  the  Securities  Act  of  1933, 
sections  10(b),  17(a)(1),  and  15B(c)(l)  of 
the  Exchange  Act  and  rules  lOb-5, 17a- 
3,  and  17a-4  thereunder,  and  Rules 
&-8,  &-9,  and  C^17  of  the  Municipal 
Securities  Rulemaking  Board.  'The 
complaint  related  to  undisclosed 
compensation  received  by  Stifel  in 
connection  with  mimicipal  bond  issues. 
On  the  same  date  as  the  complaint, 

Stifel  entered  into  a  related  consent  in 
which  Stifel  neither  admitted  nor 
denied  any  of  the  allegations  in  the 
complaint,  except  as  to  jurisdiction. 
Piirsuant  to  the  consent,  the  District 
Court  entered  a  Final  Judgment  of 
Permanent  Injunction,  permanently 
enjoining  Stifel  from  violating  the  . 
above-named  provisions.  Stifel  also 
agreed  to  disgorge  $922,741  and  pay 
prejudgment  interest  on  that  amount  of 
$263,637,  and  to  pay  a  penalty  of 
$250,000. 

3.  In  making  the  application, 
applicant  acknowledges,  understands 
and  agrees  that  the  application  and  any 
temporary  exemption  issued  by  the 
Commission  shall  be  without  prejudice 
to  the  Commission’s  consideration  of 
any  application  for  exemptions  from 
statutory  requirements,  including  the 
consideration  of  the  instant  application 
for  a  permanent  exemption  prirsuaiit  to 
section  9(c)  or  the  revocation  or  removal 
of  any  temporary  exemption  granted  in 
connection  with  the  application. 
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Applicant's  Legal  Analjrsis 

1.  Applicant  seeks  relief  exempting  it 
from  the  provisions  of  section  9(a)  of  the 
Act  solely  vdth  respect  to  the  proposed 
injunction,  for  itself  and  any  friture 
entity  that  may  become  an  affiliated 
person  of  Stifel. 

2.  Section  9(a)  provides,  in  pertinent 
part,  that  it  is  unlawful  for  any  person, 
or  any  affiliated  person  of  su(^  person, 
to  serve  or  act  in  the  capacity  of 
investment  advisor  or  depositor  of  any 
registered  investment  company,  or 
principal  underwriter  of  any  registered 
open-end  investment  company  or  unit 
investment  trust,  if  such  person  has 
been  permanently  or  temporarily 
enjoined  from  engaging  in  any  conduct 
in  connecdcm  wiffi  its  activities  as  an 
underwriter,  broker,  dealer,  or 
investment  adviser,  or  in  connection 
with  the  purchase  or  sale  of  any 
security. 

3.  Sc^on  9(c)  provides  that,  upon 
application,  the  Commission  shul  by 
order  grant  an  exemption  from  the 
provisions  of  section  9(a),  either 
unconditionally  or  on  a  temporary  or 
other  conditional  basis,  if  it  is 
established  that  the  pndiibitions  of 
section  9(a),  as  applied  to  the  applicant, 
are  unduly  or  disproportionately  severe 
or  that  the  conduct  of  such  person  has 
been  such  as  not  to  make  it  against  the 
public  interest  or  protection  of  investors 
to  grant  the  exemption. 

4.  As  a  result  of  the  injunction,  Stifel 
is  subject  to  the  disqualification 
provisicms  of  section  9(a).  Applicant 
asserts  that  the  application  of  such 
provisions  to  it  is  unduly  and 
disproportionately  severe.  Applicant 
huffier  asserts  that  Stifel’s  conduct  has 
been  such  as  not  to  make  it  against  the 
public  interest  or  protection  of  investors 
to  grant  the  requested  relief. 

5.  Applicant  states  that  the  conduct 
that  gave  rise  to  the  injunction  involved 
Stifel's  Oklahoma  Public  Finance  Office, 
which  is  now  closed,  and  was  not  in 
any  way  related  to  activities  of 
application  as  imderwriter  fru  unit 
investment  trusts.  In  addition,  none  of 
the  individuals  who  acted  improperly 
were  involved  in  Stifel’s  underwriting 
of  unit  investment  trusts. 

6.  Stifel  has  taken  the  following 
remedial  actions  in  response  to  the 
events  that  led  to  the  injunction: 

a.  Stifel  formed  a  special  conunittee  of 
outside  dir^ors  to  conduct  an 
investigation  into  the  matters  that 
formed  the  basis  of  the  injunction.  Stifel 
hired  the  law  firm  of  Bryan  Cave  to 
assist  the  company  in  t^t  regard.  Bryan 
Cave  hired  the  accounting  fim  of 
Cocq>er8  &  Lybrand  to  assist  them  with 
the  investigation. 


b.  As  a  result  of  the  investigation 
mentioned  above,  Stifel  has 
implemented  new  procedures  regarding 
the  disclosure  and  the  priot  review  of 
certain  fees. 

c.  The  Stifel  officer  responsible  for  the 
majority  of  the  illegal  conduct,  and  his 
supervisor,  have  bmn  terminated  by  the 
firm.  The  firm’s  assets  in  Oklahoma 
have  been  sold. 

d.  Stifel  has  hired  a  former  Wisconsin 
State  Securities  Commissioner  as  its 
Director  of  Compliance  and  an  attorney 
formerly  in  the  Commission’s  Pacific 
Region^  Office  as  General  Counsel.  The 
firm  also  has  replaced  the  head  of  its 
municipal  securities  operations. 

7.  The  prcffiibitions  of  section  9(a) 
would  be  unduly  and 
disproportionately  severe  as  applied  to 
applicant  because,  if  the  exemption 
were  not  granted,  the  prohibitions 
would  urifeirly  and  unreasonably 
deprive  applicant  of  its  ability  to 
provide  lu^temipted  services  to  the 
unit  investment  trusts  for  which  it 
provides  distribution  services.  Such 
inability  would  have  an  adverse  efiect 
on  applicant’s  business.  Applicant 
makm  a  market  in  the  units  of  the  imit 
investment  trusts  that  it  underwrites, 
which  it  no  longer  would  be  able  to  do 
absent  the  requested  relief.  In  addition, 
applicant  wo^d  be  unable  to  render 
distribution  services  to  registered  unit 
investment  trusts  that  may  be  organized 
in  the  future. 

8.  Applicant  represents  that  it  has  not 
previously  filed  an  application  for  relief 
pursuant  to  section  9(c),  has  no  prior 
record  of  Conunission  enforcement 
proceedings,  and  is  not  subject  to  any 
judgment  that  would  disqu^fy  it  under 
section  9(a). 

9.  Applicant  believes  that  its  ability  to 
serve  as  principal  rmderwriter  for  any 
registered  unit  investment  trust,  and  to 
comply  with  the  requirements  of  the 
Investment  Company  Act,  are  not 
impaired  by  the  injunction. 

.^plicant’s  Qmdition 

Applicant  agrees  that  any  order 
granted  by  the  Commission  pursuant  to 
ffie  application  will  be  subject  to  the 
condition  that  Stifel  will  comply  with 
the  Final  Judgment  of  Permanent 
Injunction. 

Temporary  Order 

The  Commission  has  considered  ffie 
matter  and,  without  necessarily  agreeing 
with  all  of  ffie  facts  represented  or  all  of 
ffie  argriments  asserted  by  applicant, 
finds  ffiat  ffie  issuance  of  a  temporary 
order  under  section  9(c)  of  ffie 
Investment  Company  Act,  subject  to  the 
foregoing  condition,  is  not  inconsistent 


with  ffie  public  interest  or  ffie 
protection  of  investors. 

Accordingly,  it  is  ordered,  under 
section  9(c)  of  ffie  Investment  Company 
Act,  that  ffie  applicant  be,  and  hereby  is, 
granted  a  temporary  exemption  frt)m  ffie 
provisions  of  section  9(a)  of  ffie  Act, 
solely  with  respect  to  the  injimction 
specifically  described  in  ffie 
application,  subject  to  ffie  condition 
contained  in  ffie  application,  which 
condition  is  expressly  incorporated 
herein. 

By  the  Conunission. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[PR  Doc.  95-19650  Filed  8-8-95;  8:45  am] 
aajJNQ  CODE  a01(M>1-M 


SMALL  BUSINESS  ADMINISTRATION 

Honolulu  District  Advisory  Council 
Masting;  Public  Moating 

The  U.S.  Small  Business 
Administration  Honolulu  District 
Advisory  Council  will  hold  a  public 
meeting  on  Thursday,  Septeniber  7, 
1995  at  9:30  a.m.  at  ffie  Business 
Information  and  Counseling  Center,  130 
Merchant  Street,  Suite  1030,  Honolulu, 
HI  96813;  to  discuss  matters  as  may  be 
presented  by  members,  staff  of  the  U.S. 
Small  Business  Administration,  or 
others  present. 

For  further  information,  write  or  call 
Mr.  Andrew  K.  Poepoe,  District 
Director,  U.S.  Small  Business 
Administration,  300  Ala  Moana  Blvd., 
Room  2314,  Honolulu,  Hawaii  96850, 
(808)541-2965. 

Dated:  August  3, 1995. 

Oiwothy  A.  OveraL 

Director,  Office  of  Advisory  Council. 

[FR  Doc.  95-19602  Filed  8-8-95;  8:45  am] 
MLUNO  coos  ai»S-01-F 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

[CQD96-06q 

National  EnviromiMntal  Policy  Act 
Environments  Assaaamant  for  U.S. 
Coast  Guard  Activitiea  Along  the  U.8. 
Atlantic  Coast 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  availability;  request 
for  comments. . 

WMMARY:  Pursuant  to  ffie  National 
Environmental  Policy  Act  of  1969,  ffie 
Council  on  Environmental  Quality 
Regulations,  and  ffie  Coast  Guard 
National  Enviromnental  Policy  Act 
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(NEPA)  Implementing  Procediues,  the 
Coast  Guard  gives  notice  of  the 
availability  of  an  Environmental 
Assessment  (EA)  and  a  proposed 
Finding  of  No  Significant  Impact 
(FON^  for  public  review  and 
comment  The  EA  and  proposed  FONSI 
have  been  prepared  for  Coast  Guard 
operations  in  the  marine  environment  of 
the  Atlantic  coast  fiom  the  northern  tip 
of  Maine  south  to  Puerto  Rico.  The  EA 
focuses  on  six  whale  and  five  turtle 
endangered  or  threatened  species. 

DATES:  Comments  must  be  received  on 
or  before  September  8, 1995. 

ADDRESSES:  Comments,  questions,  or 
requests  for  copies  of  the  EA  and  the 
proposed  FONSI  should  be  mailed  or 
delivered  to  LCDR  Wesley  Marquardt, 
U.S.  Coast  Guard,  Commandant  (G- 
NIO),  2100  Second  Street  SW.,  Room 
1201-A.  Washington,  DC  20593-9001. 
The  comments  will  be  available  for 
inspection  and  copying  in  room  1201- 
A  at  the  address  listed  above.  Normal 
office  hours  are  between  8:00  a.m.  and 
4:00  p.m.,  Monday  through  Friday, 
except  holidays. 

FOR  FURTHER  iffORMATION  CONTACT: 
LCDR  Wesley  C.  Marquardt,  U.S.  Coast 
Guard,  Office  of  Navigation  Safety  and 
Watmway  Services,  (202)  267-1454. 

SI^FLEMENTARV  MFORMATION: 

DkcnMion  of  Environmental 
Aseeament 

The  EA  and  proposed  FONSI  address 
the  impact  of  continuing  to  perform  the 
missions  assigned  to  U.S.  Coast  Guard 
along  the  Atlwtic  coast.  These  missions 
include  but  are  not  limited  to:  search 
and  rescue;  providing  and  maintaining 
aids  to  navigation;  law  enforcement; 
treaty  enforcement;  migrant 
inteiffiction;  disaster  relief;  vessel  traffic 
control;  marine  safety  and 
environmental  protection. 

In  order  to  perform  all  of  these 
missions,  it  is  necessary  for  U.S.  Coast 
Guard  vessels  and  aircraft  to  share  the 
same  areas  along  the  Atlantic  coast  that 
are  ftequented  by  six  whale  and  five 
turtle  species  which  are  listed  as 
protected  species. 

The  Environmental  Assessment 
discusses  the  alternatives  considered 
and  selects  the  alternative  most  likely  to 
result  in  no  significant  impact  to  the 
listed  species.  That  alternative  would 
modify  methods  of  performance  of 
USCG  activities  to  provide  protection 
for  endangered  or  threatened  species  of 
whales  and  sea  turtles  and  their  critical 
habitats  in  U.S.  waters  of  the  Atlantic 
Ocean.  Changes  in  USCG  methods  of 
performance  would  be  limited  to  those 
that  do  not  significantly  increase  risks  to 
human  health,  property,  and  the 


environment.  The  modifications 
proposed  wotild  include  increased 
training  and  awareness  of  Coast  Guard 
personnel  and  decreased  operating 
speeds  for  vessels  in  the  areas 
f^uented  by  the  endangered  or 
thrratened  species. 

Request  for  Comments 

The  Coast  Giiard  has  prepared  an 
Environmental  Assessment  (EA)  and 
proposed  Finding  of  No  Significant 
Impact  (FONSI)  on  U.S.  Coast  Guard 
activities  along  the  U.S.  Atlantic  Coast. 
This  notice  announces  the  availability 
of  the  EA  and  proposed  FONSI  for 
public  review  and  comment.  In 
accordance  with  NEPA,  as  amended, 
and  Coast  Guard  Policy,  the  Coast  Guard 
encourages  all  interested  or  affected 
parties  to  participate  in  the  public 
review  process  for  this  EA.  Comments 
should  specifically  identify  the 
environmental  issues,  topics,  or 
information  in  the  EA  to  which  the 
comment  applies.  Comments,  questions, 
or  requests  for  copies  of  the  EA  and  the 
proposed  FONSI  should  be  mailed  or 
delivered  to  LCDR  Wesley  Marquardt  at 
the  address  contained  in  ADDRESSES. 

Dated:  August  3, 1995. 

Rudy  K.  PescheL 

Rear  Admiral,  U.S.  Coast  Guard,  Chief,  Office 
of  Navigation  Safety  and  Waterway  Services. 
(FR  Doc.  95-19560  Filed  8-8-95;  8:45  am] 

BMJJNO  COM  4t10-14-« 


Federal  Aviation  Administration 

RTCA,  Ine.;  Standards  for  Airport 
Security  Access  Control;  Notice  of 
Special  Committee  186  Meeting  To  Be 
Held  August  16-17, 1995;  Correction 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Correction. 


SUMMARY:  In  notice  document  95-18735 
on  page  39069  in  the  issue  of  July  31, 
1995,  make  the  following  correction: 

In  the  heading,  correct  the  committee 
name  by  removing  “Standards  for 
Airport  Security  Access  Control”  and 
adding  instead  "Automatic  Dependent 
Surveillance-Broadcast  (ADS-B).” 

Dated:  August  3, 1995. 

Janice  L.  Patera, 

Designated  Official. 

[FR  Doc.  95-19603  Filed  8-8-95;  8:45  am] 
BIUINQ  COM  4C10-1S-M 


RTCA,  Inc.;  Aviation  Systems  Design 
Guidelines  for  Open  Systems 
Interconnection;  Notice  of  Meeting  To 
Be  Held  August  15-17, 1995; 
Correction 

AGENCY:  Federal  Aviation 
Administration. 

ACTION:  Correction. 

SUMMARY:  In  notice  document  95-18589 
on  page  38887  in  the  issue  of  Friday, 
July  28, 1995,  make  the  following 
corrections: 

In  the  heading,  after  “RTCA,  Inc.,” 
hdd  “Special  Committee  162.”  After  the 
name  of  the  Committee.  “Aviation 
Systems  Design  Guidelines  for  Open 
Systems  Interconnection.”  remove  the 
incorrect  acronym  “OST”  and  add 
“OSI”  instead. 

Dated:  August  3. 1995. 

Janice  L.  Peters, 

Designated  Official. 

[FR  Doc.  95-19604  Filed  8-8-95;  8:45  am] 
aajJNQ  COM  4ai0-13-M 


Federal  Railroad  Administration 

Notice  of  Application  for  Approval  of 
Discontinuance  or  Modification  of  a 
Railroad  Signal  System  or  Relief  From 
the  Requirements  of  Title  49  CFR  Part 
236 

Pursuant  to  Title  49  CFR  Part  235  and 
49  U.S.C  App.  26,  the  following 
railroads  have  petitioned  the  F^eral 
Railroad  Administration  (FRA)  seeking 
approval  for  the  discontinuance  or 
modification  of  the  signal  system  or 
relief  from  the  requirements  of  Title  49 
CFR  Part  236  as  detailed  below. 

Block  Signal  Application  (BS-AP)-4<Io.  3359 

Applicant:  Utah  Railway  Company,  Mr. 
William  Callor,  Jr.,  Division  Engineer,  P. 
O.  Box  57040,  Salt  Lake  Qty,  Utah  84157 

The  Utah  Railway  Company,  seeks 
approval  of  the  proposed 
discontinuance  and  removal  of  the 
automatic  block  signal  system,  on  the 
single  main  track,  between  milepost  1.4 
and  milepost  4.3,  near  Martin,  Utah,  and 
between  milepost  17.8  and  milepost 
18.4,  near  Wattis,  Utah,  consisting  of  the 
discontinuance  and  removal  of  nine 
signals.  No.’s  14, 16.  21,  28.  35.  38, 43. 
178  and  184. 

The  reason  given  for  the  proposed 
changes  is  that  the  signals  are  obsolete, 
delaying  trains,  and  no  longer  needed  to 
protect  out  of  service  branch  lines. 
BS-AP-^o.  3360 

Applicant:  Norfolk  Southern  Railway 
Company,  Mr.  J.  W.  Smith,  Chief 
Engineer— C&S,  Commxmication  and 
Si^ial  Department,  99  Spring  Street, 
S.W.,  Atlanta,  Georgia  30303 
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The  Norfolk  Southern  Railway 
Company,  Central  of  Georgia  Railroad 
seeks  approval  of  the  proposed 
discontinuance  and  removal  of  the 
automatic  block  signal  and  traffic 
control  signal  systems,  on  the  single 
main  track  “P”  Line  and  sidings 
between  Columbus,  Georgia,  milepost 
P-291.8  and  Leeds,  Alab^a,  milepost 
P—423.8,  Alabama  Division,  Columbus 
and  Norris  Yard  District,  a  distance  of 
approximately  132  miles. 

The  reason  given  for  the  proposed 
changes  is  that  through  traffic  has  been 
rerouted  off  this  line  segment  several 
months  ago  and  to  save  costs  of  testing, 
maintenance,  and  materials. 

Rules  Standards  &  Instructions  Application 
(RS&I-AP)  No.  1097 

Applicant:  Metro  North  Conunuter  Railroad 
Company,  Mr.  G.  F.  Walker,  Assistant 
Vice  President-Operations,  347  Madison 
Avenue,  New  York,  New  York  10017 

Metro  North  Conunuter  Railroad 
Company  (MNCW)  seeks  relief  from  the 
requirements  of  the  Rules,  Standard  and 
Instructions,  Title  49  CFR,  Part  236, 
Section  236.566,  to  the  extent  that 
MNCW  be  permitted  to  operate,  one 
non-equipped  N.Y.C.T.A.  Locomotive 
No.  64,  to  perform  switching  and 
transfer  service,  within  automatic  cab 
signal  and  train  control  territory, 
between  Grand  Central  Terminal, 
milepost  0.0  and  CP  7,  milepost  6.4,  on 
the  Hudson  Line,  in  New  York,  New 
York. 

The  reason  given  for  the  proposed 
changes  is  that  Locomotive  No.  64 
would  be  operated  at  restricted  speed 
not  exceeding  15  mph  under  protection 
and  authority  of  an  absolute  block,  and 
considering  a  budgetary  crisis,  it  is  not 
cost  effective  to  equip  ffie  locomotive. 

Any  interested  party  desiring  to 
protest  the  granting  of  an  application 
shall  set  forth  specifically  die  groimds 
upon  which  the  protest  is  made,  and 
contain  a  concise  statement  of  the 
interest  of  the  protestant  in  the 
proceeding.  The  original  and  two  copies 
of  the  protest  shall  be  filed  with  the 
Associate  Administrator  for  Safety, 

FRA,  400  Seventh  Street,  S.W., 
Wasffington,  D.C.  20590,  within  45 
calendar  days  of  the  date  of  issuance  of 
this  notice.  Additionally,  one  copy  of 
the  protest  shall  be  furnished  to  the 
applicant  at  the  address  listed  above. 

FRA  expects  to  be  able  to  determine 
these  matters  without  oral  hearing. 
However,  if  a  specific  request  for  an  oral 
hearing  is  accompanied  %  a  showing 
that  the  party  is  imable  to  adequately 
present  ffis  or  her  position  by  written 
statements,  an  application  may  be  set 
for  public  hearing. 


Issued  in  Washington,  D.C  on  August  4. 
1995. 

Phil  Olekszyk, 

Deputy  Associate  Administrator  for  Safety 
Compliance  and  Program  Implementation. 
[FR  Doc.  95-19681  Filed  8-8-95;  8:45  am] 
BHJJNG  CODE 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Art  Advisory  Panel — Notice  of  Closed 
Meeting 

agency:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  of  Closed  Meeting  of  Art 
Advisory  Panel. 

SUNMARY:  Closed  meeting  of  the  Art 
Advisory  Panel  will  be  held  in 
Washington,  DC. 

DATES:  The  meeting  will  be  held 
September  27  and  28, 1995. 

ADDRESSES:  The  closed  meeting  of  the 
Art  Advisory  Panel  will  be  held  on 
September  27  and  28, 1995  in  room  118, 
beginning  at  9:30  ajn..  Aerospace 
Center  Building,  901  D  Street,  SW., 
Washington,  DC  20024. 

FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Carolan,  CC:AP:AS:4  901  D 
Street,  SW.,  Washington,  DC  20024. 
Telephone  (202)  401-4128,  (not  a  toll 
free  munber).  • 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  pursuant  to  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  (1988), 
that  a  closed  meeting  of  the  Art 
Advisory  Panel  will  be  held  on 
SeptemW  27  and  28, 1995  in  Room  118 
beginning  at  9:30  a.m..  Aerospace 
Center  Building,  901  D  Street,  SW., 
Washington,  DC  20024. 

The  agenda  will  consist  of  the  review 
and  evaluation  of  the  acceptability  of 
fair  market  value  appraisals  of  works  of 
art  involved  in  federal  income,  estate,  or 
gift  tax  returns.  This  will  involve  the 
discussion  of  material  in  individual  tax 
retiuns  made  confidential  by  the 
provisions  of  section  6103  of  title  26  of 
the  United  States  Code. 

A  determination  as  required  by 
section  10(d)  of  the  Federal  Advisory 
Committee  Act  has  been  made  that  this 
meeting  is  concerned  with  matters  listed 
in  section  552b(c)(3),  (4),  (6),  and  (7)  of 
title  5  of  the  United  States  Code,  and 
that  the  meeting  will  not  be  open  to  the 
public. 

The  Commissioner  of  Internal 
Revenue  has  determined  that  this 
dociunent  is  not  a  significant  regvilatory 
action  as  defined  in  Executive  Order 


12866  and  that  a  regulatory  impact 
analysis  therefore  is  not  required. 
Neither  does  this  document  constitute  a 
rule  subject  to  the  Regulatory  Flexibility 
Act  (5  U.S.C.  chapter  6). 

Margaret  Milner  Richardson, 

Commissioner  of  Internal  Revenue. 

[FR  Doc.  95-19557  Filed  8-8-95;  8:45  am] 
MLUNQ  CODE  4a30-«1-U 


Office  of  Thrift  Supervision 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

August  2, 1995. 

The  Office  of  Thrift  Supervision 
(OTS)  has  submitted  the  following 
public  information  collection 
requirement(s)  to  OMB  for  review  and 
clearance  tmder  the  Paperwork 
Reduction  Act  of  1980,  Public  Law  96- 
11.  Copies  of  the  submission(s)  may  be 
obtained  by  calling  the  OTS  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  OTS  Clearance  Officer,  Office 
of  Thrift  Supervision,  1700  G  Street 
NW.,  Washington,  EIC  20552. 

OMB  Number:  1550-0041 
Form  Number:  Not  Applicable 

Type  of  Review:  Extension  of  a  ciurently 
approved  collection 

Title:  Procedures  for  Monitoring  Bank 
Secrecy  Act 

Description:  This  collection  is  necessary 
to  enable  OTS  to  determine  whether 
a  savings  a.ssociation  has 
implemented  a  program  reasonably 
designed  to  assure  and  monitor 
compliance  with  the  ciirrency 
recordkeeping  and  reporting 
requirements  established  by  Federal 
statute  and  the  U.S.  Department  of 
Treasvuy  regulations. 

Respondents:  Savings  and  Loan 
Associations  and  Savings  Banks 
Estimated  Number  of  Recordkeepers: 
1,512 

Estimated  Burden  Hours  Per 
Recordkeeper:  2  Hrs.  Avg 

Frequency  of  Response:  Recordkeeping 

Estimated  Total  Recordkeeping  Burden: 
3,024  Hrs. 

Clearance  Officer:  Colleen  M.  Devine, 
(202)  906-6025,  Office  of  Thrift 
Supervision,  1700  Street  NW., 
Washington,  DC.  20552. 

OMB  Reviewer:  Milo  Simderhauf,  (202) 
395-7340,  Office  of  Management  and 
Budget,  Room  10226,  New  Executive 
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Office  Building.  Washington.  DC 
20503. 

Cora  Prifbld  Beebe. 

IXrector  of  Administration. 

[FR  Doc.  95-19594  Filed  8-08-95;  8:45  am] 
BajjNG  cooe  mo-oi-p 


Office  of  Thrift  Supervision 

Pubiic  information  Coliection 
Requirements  Submitted  to  0MB  for 
Review 

August  2, 1995. 

The  Office  of  Thrift  Supervision 
(OTS)  has  submitted  the  following 
public  information  collection 
requirement(s)  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980.  Public  Law  95- 
ll.  Copies  of  the  submission(s)  may  be 
obtained  by  calling  the  OTS  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  shoidd  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  OTS  Clearance  Officer.  Office 
of  Thrift  Supervision.  1700  G  Street. 
NW..  Washington.  DC  20552. 

OMB  Number:  New 
Form  Number:  1604 
Type  of  Review:  New  Collection 
Title:  Customer  Survey — Consiuner 
Complaints 

Description:  This  information  collection 
will  be  used  to  obtain  feedback  ftom 
consumers  who  have  filed  a 
complaint  against  a  thrift.  This 
information  collection  is  part  of  OTS’ 
efforts  under  the  National 
Performance  Review 

Respondents:  Individuals,  businesses 
and  non-for  profits  who  are  a  thrift’s 
customer 

Estimated  Number  of  Respondents: 
1000 

Estimated  Burden  Hours  Per 
Respondent:  5  Minutes  Avg. 
Frequency  of  Response:  Once 
Estimated  Total  Reporting  Burden:  83 
Hrs. 

Clearance  Officer:  Colleen  M.  Devine. 
(202)  906-6025.  Office  of  Thrift 
Supervision,  1700  G  Street  NW., 
Washington,  DC  20552 

OMB  Reviewer:  Milo  Sunderhauf,  (202) 
395-7340,  Office  of  Management  and 
Budget,  Room  10226,  New  Executive 
Office  Building,  Wadiington,  DC 
20503 

Cora  Prifold  Beebe, 

Director  of  Administration. 

(FR  Doc.  95-19593  Filed  8-8-95;  8:45  am] 
BILUNQ  CODE  <720-«1-P 


UNITED  STATES  INFORMATION 
AGENCY 

Culturally  Significant  Objects  Imported 
for  Exhibition;  Determination 

Notice  is  hereby  given  of  the 
following  determination:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19, 1965  (79  Stat.  985,  22  U.S.C 
2459),  Executive  Order  12047  of  March 
27, 1978  (43  FR  13359,  March  29, 1978), 
and  Delegation  Order  No.  85-5  of  June 
27, 1985  (50  FR  27393,  July  2, 1985),  I 
hereby  determine  that  the  objects  to  be 
included  in  the  exhibit,  “The  Art  of 
LouiS'Leopold  Boilly:  Modem  Life  in 
Napoleonic  France’’  (See  list^), 
imported  finm  abroad  for  the  temporary 
exhibition  without  profit  within  ffie 
United  States,  are  of  cultural 
significance.  These  objects  are  imported 
pursuant  to  a  loan  agreement  with  the 
foreign  lenders.  I  alra  determine  that  the 
temporary  exhibition  or  display  of  the 
list^  exhibit  objects  at  the  Kimbell  Art 
Museum,  Fort  Worth,  TX,  from  on  or 
about  November  4, 1995,  to  on  or  about 
January  12, 1996,  and  at  the  National 
Gallery  of  Art,  Washington,  D.C.,  firom 
on  or  about  Febmary  4, 1996,  to  on  or 
about  April  28, 1996,  is  in  the  national 
interest. 

Public  Notice  of  this  determination  is 
ordered  to  be  published  in  the  Federal 
Register. 

Dated:  August  4, 1995. 

Lea  Jin, 

General  Counsel. 

[FR  Doc.  95-19683  Filed  8-8-95;  8:45  am] 
BIUJNQ  CODE  82«M>1-M 


Culturally  Significant  Objects  Imported 
for  Exhibition;  Determination 

Notice  is  hereby  given  of  the 
following  determination:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19, 1965  (79  Stat.  985,  22  U.S.C. 
2459),  Executive  Order  12047  of  March 
27, 1978  (43  FR  13359,  March  29. 1978), 
and  Delegation  Order  No.  85-5  of  June 
27, 1985  (50  FR  27393,  Jvdy  2, 1985),  I 
hereby  determine  that  the  objects  to  be 
included  in  the  exhibit,  “The  Butcher, 
the  Baker,  the  Candlestick-Maker’’  (See 
list  1),  imported  from  abroad  for  the 


'  A  Copy  of  this  list  may  be  obtained  in  contacting 
Ms.  Lone  Nierenbeig  of  the  Office  of  the  General 
Counsel  of  USIA.  Tlie  tel^hone  number  is  202/ 
619-6084,  and  the  address  is  Room  760,  U.S. 
Information  Agency,  301 4th  Street,  S.W., 
Washington,  D.C  20547. 

*  A  copy  of  this  list  may  be  obtained  by 
contacting  Ms.  Lorie  Nierenbetg  of  the  Office  of  the 
General  Counsel  of  USIA  The  telephone  number  is 
202/619-6084,  and  the  address  is  Room  700,  U.S. 
Information  Agency,  301  4th  Street,  SW., 
Washington,  DC  20547. 


temporary  eiffiibition  without  profit 
within  the  United  States,  are  of  cultural 
significance.  These  objects  are  imported 
pursuant  to  a  loan  agreement  with  the 
foreign  lenders.  I  also  determine  that  the 
temporary  exhibition  or  display  of  the 
listed  exhibit  objects  at  the  Hofstra 
Museum,  Hempstead,  New  York,  from 
on  or  about  September  1, 1995,  to  on  or 
about  October  31, 1995,  is  in  the 
national  interest.  Public  Notice  of  this 
determination  is  ordered  to  be 
published  in  the  Federal  Register. 

Dated:  August  1, 1995. 

Les  Jin, 

General  Counsel. 

[FR  Doc.  95-19685  Filed  8-8-95;  8:45  am] 
BILUNQ  CODE  8296-01-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Information  Collection  Under  OMB 
Review:  Certificate  Showing  Residence 
and  Heirs  of  Deceased  Veterans  or 
Beneficiary,  VA  Form  29-541 

AGENCY:  Veterans  Benefits 
Administration.  Department  of  Veterans 
Affairs. 

ACTION:  Notice. 

SUMMARY:  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs,  has  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  the  following  proposal  for  the 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

OMB  Control  Number:  2900-0469. 
Title  and  Form  Number:  Certificate 
Showing  Residence  and  Heirs  of 
Deceased  Veterans  or  Beneficiary,  VA 
Form  29-541. 

Type  of  Informaticm  Collection: 
Reiastatement,  without  change,  of  a 
previously  approved  collection  for 
which  approval  has  expired. 

Need  and  Uses:  The  rorm  is  used  to 
establish  entitlement  to  Government 
Life  Insurance  proceeds  in  estate  cases 
when  formal  administration  of  the  estate 
is  not  required.  The  information  is  used 
by  VBA  to  determine  entitlement  to 
Government  Life  Insurance  proceeds. 

Affected  Public:  Individu^s  or 
households. 

Estimated  Annual  Burden:  1,039 
hours. 

Estimated  Average  Burden  Per 
Respondent:  30  minutes. 

Frequency  of  Response:  One  time. 
Estimated  Number  of  Respondents: 
2,078. 

ADDRESSES:  Requests  for  copies  of  the 
form,  the  request  for  clearance,  and 
supporting  documentation  may  be 
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obtained  firom  Trish  Fineran,  Veterans 
Benefits  Administration  (20M30), 
Department  of  Veterans  Affairs,  810 
Vermont  Avenue,  NW,  Washington,  DC 
20420,  (202)  273-6886. 

DATES:  Comments  on  the  collection  of 
information  should  be  directed  to  the 
OMB  Desk  Officer  on  or  before 
September  8, 1995. 

FOR  FURTHER  INFORMATION  CONTACT:  Ron 
Taylor,  VA  Clearance  Officer  (045A4), 
Department  of  Veterans  Affairs,  810 
Vermont  Avenue,  NW,  Washington,  DC 
20420,  (202)  565-4412. 

Dated:  July  31, 1995. 

By  direction  of  the  Secretary. 

William  T.  Morgan, 

Management  Analyst  Officer. 

[FR  Doc.  95-19697  Filed  8-8-95;  8:45  am] 
BIUJNQ  CODE  8320-01-ai 


information  Collection  Under  OMB 
Review 

AGENCY:  National  Cemetery  System, 
Department  of  Veterans  Affairs. 


ACTION:  Notice. 

SUMMARY:  The  National  Cemetery 
System  (NCS),  Department  of  Veterans 
Affairs,  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

OMB  Number:  None  assigned. 

Titles  and  Form  Numbers:  State 
Cemetery  Data,  VA  Form  40-0241. 

Type  of  Information  Collection: 
Existing  collection  in  use  without  an 
OMB  control  Nvunber. 

Needs  and  Uses:  The  information 
collection  is  used  in  conjimction  with 
data  gained  from  the  national  cemeteries 
to  consider  where  to  place  national  or 
state  cemeteries. 

Affected  Public:  State,  Local  or  Tribal 
Governments. 

Estimated  Annual  Burden:  52  hovirs. 

Estimated  Average  Burden  Per 
Respondent:  60  minutes. 

Frequency  of  Response:  Annually. 

Estimated  Number  of  Respondents:  52 
respondents. 


ADDRESSES:  A  copy  of  the  submission 
may  be  obtained  from  Sonja  McCombs, 
National  Cemetery  System  (402B2), 
Department  of  Veterans  Affairs,  810 
Vermont  Avenue,  NW,  Washington,  £)C 
20420,  (202)  273-5185. 

Comments  and  recommendations 
concerning  the  submission  should  be 
directed  to  VA’s  OMB  Desk  Officer, 
Allison  Eydt,  OMB  Hmnan  Resoiuces 
and  Housing  Branch,  New  Executive 
Office  Building,  Room  10235, 
Washington,  DC  20503  (202)  395-4650. 
Do  Not  send  requests  for  benefits  to  this 
address. 

DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Officer  on  or  before 
September  8, 1995. 

Dated:  July  31, 1995. 

By  direction  of  the  Secretary. 

William  T.  Morgan, 

Management  Analyst  Officer. 

[FR  Doc.  95-19698  Filed  8-8-95;  8:45  am] 
BMJJNO  OOOC  $320-01-41 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  “Government  in  the  Sunshme  AcT  (Pub. 
L  94409)  5  U.S.C.  552b(e)(3). 


UJS.  RAILROAD  RETIREMENT  BOARD  NOTICE 
OF  PUBLIC  MEETING 

Notice  is  hereby  given  that  the 
Railroad  Retirement  Board  will  hold  a 
meeting  on  August  16, 1995,  9:00  a.m., 
at  the  Board’s  meeting  room  on  the  8th 
floor  of  its  headquarters  building,  844 
North  Rush  Street,  Chicago,  Illinois, 


60611.  The  agenda  for  this  meeting 
follows: 

(1)  Field  Service  Structure — 

Recommendations  4,  5, 6,  7, 8, 13, 17, 

18,  20, 21  and  31  from  Task  Force  Report 

(2)  Open  Audit  Follow-up: 

A.  OIG  Report  No.  94-16  (Supplemental 
Annuity  Tax  Rate) 

B.  Status  Report  on  Open  Audit 
Recommendations  Assigned  to  the  Board 

(3)  Medicare  Carrier  Incentive  Contract 

(4)  Travel  to  Washington,  D.C.  for  Title  n 

SSA  Redesign 

(5)  Reduction  in  Prepayment  Verification 

Period 

(6)  Unfunded  Employment  Credits 

(7)  Coverage  Determinations: 

A.  Greater  Shenandoah  Valley 
Development  Company  d/b/a 
Shenandoah  Valley  Railroad  Company 

B.  Port  Railroads,  Inc. 


C  Hollidaysburg  &  Roaring  Spring  Railroad 
Company 

D.  Semo  Port  Railroad,  Inc. 

(8)  Regulations: 

A.  Parts  211  and  261 — ^Proposed  Rule — 
Administrative  Finality  and  Finality  of 
Returns  of  Compensation 

B.  Part  255,  Recovery  of  Overpayments 
Q  Part  328,  Voluntary  Leaving  of  Work 

The  entire  meeting  will  be  open  to  the 
public.  The  person  to  contact  for  more 
information  is  Beatrice  Ezersld, 

Secretary  to  the  Board,  Phone  No.  312- 
751-4920. 

Dated:  August  4, 1995. 

Beatrice  Ezersld, 

Secretary  of  the  Board. 

IFR  Doc.  95-19772  Filed  8-7-95;  12:16  pm] 
BNJJNQ  CODE  7M6-01-M 


40637 


Corrections 


This  section  of  the  FEDERAL  REGISTER 
contains  ecftoriai  con’ections  of  previously 
published  Presidential,  Rule.  Proposed  Rule, 
and  Notice  documents.  TheM  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Form  Under  Review  by  the  Office  of 
Management  and  Budget 


SECURITIES  AND  EXCHANGE* 
COMMISSION 

[Release  No.  34-36029;  File  No.  SR-NYSE- 
954)7] 

Self-Regulatory  Organizations;  Filing 
and  Order  Granting  Accelerated 
Approval  of  Proposed  Rule  Change 
and  Amendment  No.  1  to  Propos^ 
Rule  Change  by  New  York  Stock 
Exchange,  Inc.,  Relating  to  Listing 
Standards  for  Options  on  Securities 
Issued  in  Certain  Corporate 
Restructuring  Transactions 

Correction ' 


Federal  Register  ' 

Vol.  60.  No.  153 
Wednesday,  August  9,  1995  ' 


SECURITIES  AND  EXCHANGE 
COMMISSION 


[Release  No.  34-35999;  File  No.  SR-Phlx- 
95-41] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
*  Accelerated  Approval  of  a  Proposed 
Rule  Change  by  Philadelphia  Stock 
Exchange,  Inc.  Relating  to  Reducing 
the  Value  of  the  Semiconductor  Index 

July  20. 1995. 

Correction 


Correction 

In  notice  document  95—18657 
appearing  on  page  39028  in  the  issue  of 
Monday,  July  31. 1995,  in  the  first 
cxilvunn,  in  the  ninth  line,  “Rule  103f- 
3”  should  read  “Rule  lOf-3”. 

SaUNQ  CODE  1606-01-0 


In  notice  document  95-19161 
beginning  on  page  39774  in  the  issue  of 
Thursday,  August  3, 1995,  make  the 
following  correction: 

On  page  39778,  in  the  the  third 
colunm,  above  the  FR  document  line, 
the  signatiue  line  should  appear  as 
follows: 


In  notice  document  95-18340 
beginning  on  page  38387  in  the  issue  of 
Wednesday,  July  26, 1995,  in  the  first 
column,  the  date  line  was  omitted  and 
should  read  as  set  forth  above. 

BMJJNG  CODE  1606-01-0 


Margaret  H.  McFaiiand, 
Deputy  Secretary. 

BHJJNQ  COOE  1606-01-0 


Wednesday 
August  9,  1995 


Part  II 

Department  of 
Housing  and  Urban 
Development 

Office  of  Policy  Development  and 
Research 


Submission  of  Proposed  Information 
Collection  to  OMB;  Notice 


I 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Policy  Development  and 
Reeearch 

[Docket  No.  FR-3917-N-14] 

Sulnnission  of  Proposed  Information 
Collection  to  0MB 

AGENCY:  Office  of  Policy  Development 
and  Research,  HUD. 
action:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  due  date:  August  23, 
1995. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  prop'^sal.  Comments  must  be 
received  within  14  days  firom  the  date 
of  this  notice.  Comments  should  refer  to 
the  proposal  by  name  and  shoul  '’  be 
sent  to:  Joseph  F.  Lackey,  Jr.,  OMB  Desk 
Officer,  Office  of  Management  and 
Budget,  New  Executive  Office  Bviilding, 
Washington,  DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kay  F.  Weaver,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street  SW., 
Washington,  DC  20410,  telephone  no. 
(202)  708-0050.  This  is  not  a  toll  free 
number. 

SUPPLEMENTARY  INFORMATION:  This 
notice  informs  the  public  that  the 
Department  of  Housing  and  Urban 
Development  has  submitted  to  OMB  for 
processing  an  information  collection 
package  related  to  the  National  Survey 
of  Homeless  Assistance  Providers  and 
Clients  (hereinafter  “survey”).  HUD  is 
requesting  a  review  of  this  information 
coUection  on  or  before  September  8, 
1995. 

The  survey  will  provide  estimates  of 
the  number  and  characteristics  of 
service  providers  and  an  assessment  of 
the  types  of  programs  and  services 
available  to  people  who  are  homeless.  It 
will  also  provide  detailed  characteristics 
of  persons  using  services.  Under  the 
auspices  of  the  Interagency  Cmmcil  on 
the  Homeless,  the  survey  is  being  co¬ 
sponsored  by  11  Federal  agencies: 
Department  of  Housing  and  Urban 
Development 

Department  of  Health  and  Human 
Services 

Department  of  Veterans  ASairs 
Department  of  Agriculture 


Department  of  Commerce 
Department  of  Education 
Department  of  Energy 
Department  of  Labor 
Department  of  Transportation 
Social  Security  Administration 
Federal  Emergency  Management  Agency 
The  survey  includes  two  phases:  the 
collection  of  information  on  service 
providers  and  the  collection  of 
information  on  service  users  (clients).  In 
Phase  1,  the  Census  Bureau  will: 

(1)  Select  a  sample  of  geographic 
areas; 

(2)  Development  a  comprehensive  list 
of  service  providers  in  the  survey 
sample  areas; 

(3)  Collect  basic  information  from  all 
service  providers  within  the  sample 
areas  on  programs  offered,  via  a 
computer-assisted  telephone  interview; 
and 

(4)  Select  a  subsample  of  providers 
and  collect  detailed  information  on 
programs  and  services  by  mail,  with 
telephone  follow-up. 

Phase  1  of  the  national  survey  is 
planned  to  be  conducted  starting  in 
October  1995  and  conclude  by  January 
1996. 

In  phase  2,  the  Census  Bureau  will: 

(1)  Select  a  sample  of  service  users 
(clients)  within  the  sample  areas: 

(2)  Select  a  sample  of  providers  in 
designated  programs;  and 

(3)  Select  clients  and  conduct 
personal  visit  interviews  at  selected 
service  provider  facilities. 

This  request  is  for  clearance  to 
conduct  Phase  1  of  the  siirvey.  A  second 
package  will  be  submitted  to  OMB  later 
for  Phase  2. 

This  request  is  for  the  following 
questionnaires: 

•  NSHAPC-IOOA  Service  Provider 
Core  Data. 

•  NSHAPC-IOOB  Emergency  Shelter 
Programs;  lOOC  Transitional  Housing 
Programs;  lOOD  Voucher  Programs;  and 
lOOE  Permanent  Housing  for  the 
Homeless  Programs.  Note:  Each  ot  these 
surveys  is  identical  except  for  its  title 
and  modest  wording  differences  imder 
the  Voucher  instrument. 

•  NSHAPC-IOOF  Alcohol/Drug 
Programs;  lOOG  Mental  Health  Care 
Programs;  lOOH  Physical  Health  Care 
Programs;  1001  Drop-In  Center 
Programs;  lOOJ  HIV/AIDS  Programs;  and 
lOOL  Other  Programs.  Note:  Each  of 
these  surveys  is  a  shortened  version  of 
the  Emergency  Shelter  Program  siuvey 
and  each  is  identical  to  the  other. 

•  NSHAPC-IOOK  Outreach  Program. 
NSHAPC-IOOM  List  of  Providers 

Offering  Homeless  Programs. 

A  pre-test  of  the  smvey  was 
conducted  in  April  1995  in  three  areas: 


Atlanta,  GA;  Pittsburgh,  PA  (including 
Allegheny,  Fayette,  Washington,  and 
Westmoreland  Coimties);  and  the 
Armstrong  County  Community  Action 
Agency  Catchment  area  (a  rural 
Commimity  Action  Agency  service  area 
outside  Pittsburgh).  Tfre  siuvey 
instruments  have  been  revised  to  reflect 
the  experience  gained  in  the  pre-test. 

The  Census  Bureau  sought  and  obtained 
substantial  expert  input  over  a  two-year 
period  to  develop  the  survey 
instruments. 

The  Department  has  submitted  the 
proposal  for  the  collection  of 
information,  as  described  below  to  OMB 
for  review,  as  required  by  the  Paperwork 
Reduction  Act  (44  U.S.C.  Chapter  35): 

(1)  The  title  of  the  information 
collection  proposal; 

(2)  The  office  of  the  agency  to  collect 
the  information; 

(3)  The  description  of  the  need  for  the 
information  and  its  proposed  use; 

(4)  The  agency  form  number,  if 
applicable; 

(5)  What  members  of  the  public  will 
be  affected  by  the  proposal; 

(6)  How  frequently  mformation 
submission  will  be  required; 

(7)  An  estimate  of  the  total  number  of 
hours  needed  to  prepare  the  infromation 
submission  including  numbers  of 
respondents,  frequency  of  response,  and 
hours  of  response; 

(8)  Whether  the  proposal  is  new  or  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and 

(9)  The  names  and  telephone  numbers 
of  an  agency  official  familiar  with  the 
propo^  and  of  the  OMB  Desk  Officer 
for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  3507;  Section  7(d) 
of  the  Department  of  Housing  and  Urban 
Development  Act,  42  U.S.C.  3535(d). 

Dated:  July  27, 1995. 

Michael  A.  Stegman, 

Assistant  Secretary,  Office  of  Policy 
Development  and  Research. 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Proposal:  National  Survey  of 
Homeless  Assistance  Providers  and 
CUents  (NSHAPC). 

Office:  Policy  Development  and 
Research. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use:  This 
na  lal  survey  would  provide  up-to- 
date  information  about  the  providers  of 
homeless  assistance  and  the 
characteristics  of  homeless  persons  who 
use  services.  The  survey  will  be 
conducted  in  76  areas  including 
metropolitan  and  nonmetropolitan 
settings.  The  data  will: 
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(1)  be  compared  with  the  findings  of 
a  1987  Urban  Institute  survey  of 
homeless  characteristics  to  imderstand 
reported  changes  in  the  nature  of 
homelessness,  especially  those  related 
to  families  with  (^Idren; 

(2)  provide  a  basis  for  assessing  local 
efforts  to  construct  “continuums  of 
care”  for  homeless  people; 

(3)  be  used  to  develop  measures  to 
assess  the  impact  and  performance  of 
current  homeless  programs; 

(4)  will  assist  local  governments  and 
nonprofit  organisuitions  in  designing 
more  effective  local  programs;  and 

(5)  provide  a  basel^e  for  examining 
the  effects  on  the  homeless  population 
of  proposed  changes  to  the  McKinney 
homeless  assistance  programs,  and 
America’s  “safety  net”  programs  for  the 
poor  (e.g..  Section  8,  AFDC,  }TPA,  and 
Medicaid  programs). 

Form  Number:  None. 

Respondents:  Homeless  service 
providers  and  homeless  persons. 

Frequency  of  Submission:  One-time. 

Reporting  Burden:  See  attachment. 

Total  Estimated  Burden  Hours:  Phase 
1,  Provider  Surveys  17,500. 

Status:  New  Survey. 

Contact:  James  E.  Hoben,  HUD,  (202) 
708-0574  X132,  George  A.  Ferguson, 
HUD,  (202)  708-1480,  Joseph  F.  Lackey, 
Jr.,  OMB,  (202)  395-7316. 

Date:  July  27, 1995. 

Supporting  Statement 
A.  Justification 

1.  Necessity  of  Information  Collection 

.  The  National  Survey  of  Homeless 
Assistance  Providers  and  Clients 
(NSHAPC)  includes  two  phases:  the 
collection  of  information  on  service 
providers  (providers)  and  the  collection 
of  information  on  service  users  (clients). 

Phase  1:  In  Phase  1,  the  Census 
Bureau  will: 

(1)  Select  a  sample  of  geographic  areas 

(2)  Develop  a  comprehensive  list  of 
service  providers  in  the  survey  sample 
areas. 

(3)  Collect  basic  information  from  all 
service  providers  within  the  sample 
areas  on  programs  offered,  via  a 
computer-assisted  telephone  interview. 

(4)  Select  a  subsample  of  providers 
and  collect  detailed  information  on 
programs  and  services  by  mail,  with 
telephone  follow-up. 

Note:  Steps  1  and  2  must  be  completed  if 
Phase  2  is  conducted. 

Phase  2:  In  Phase  2,  the  Census 
Bureau  will: 

(1)  Select  a  sample  of  service  users 
(clients)  within  the  sample  areas  in  two 
other  stages. 

(2)  Select  a  sample  of  providers  in 
designated  programs. 


(3)  Select  clients  and  conduct 
personal  visit  interviews  at  selected 
service  provider  facilities. 

This  request  is  for  clearance  to 
conduct  Phase  1  of  the  survey.  A  second 
OMB  package  will  be  submitted  later  for 
Phase  2.  This  request  is  for  the 
following  questionnaires  listed  by  title 
and  code  number. 

Data  to  be  collected  from  all 
providers: 

•  NSHAPC — lOOA,  Service  Provider 
Core  Data  Questionnaire. 

Data  to  be  collected  from  major 
shelter  providers:  (Note:  Each  of  these 
instruments  is  essentially  identical, 
except  for  the  title.  Therefore,  review  of 
one  satisfies  review  of  the  others.) 

•  NSHAPC-IOOB,  Emergency  Shelter 
Programs. 

•  NSHAPC-IOOC,  Transitional 
Housing  Programs. 

•  NSHAPC-IOOD,  Voucher  Programs. 

•  NSHAPC-IOOE,  Permanent 
Housing  for  the  Homeless  Programs. 

Data  to  be  collected  from  special 
service  providers:  (Note:  Each  of  these 
instruments  is  essentially  identical, 
except  for  the  title.  Therefore,  review  of 
one  satisfies  review  of  the  others.) 

•  NSHAPC-IOOF,  Alcohol/Drug 
Programs. 

•  NSHAPC-IOOG,  Mental  Health  Care 
Programs. 

•  NSHAPC-IOOH,  Physical  Health 
Care  Programs. 

•  NSHAPC-IOOI,  Drop-In  Center 
Programs. 

•  NSHAPC-IOOJ,  HIV/AIDS 
Programs. 

•  NSHAPC-IOOL,  Other  Programs. 

Data  to  be  collected  from  homeless 

outreach  programs: 

•  NSHAP^IOOK,  Outreach 
Programs. 

Instrument  for  updating  list  of 
providers  in  a  geographic  area: 

•  NSHAPC-IOOM,  List  of  Providers 
Offering  Homeless  Programs. 

The  national  survey  will  provide 
estimates  of  the  munber  and 
characteristics  of  service  providers,  and 
an  assessment  of  the  types  of  programs 
and  services  available  to  people  who  are 
homeless.  The  survey  wiU  also  provide 
(in  Phase  2)  detailed  characteristics  of 
persons  using  services. 

The  national  survey  is  being 
sponsored  by  the  following  F^eral 
agencies: 

•  Department  of  Housing  and  Urban 
Development  (HUD). 

•  Department  of  Health  and  Human 
Services  (HHS). 

•  Department  of  Veterans  Affairs 
(VA). 

•  Department  of  Agriculture  (USDA). 

•  Department  of  Commerce  (IXX). 

•  Department  of  Education  (ED). 


•  Department  of  Energy  (DOE). 

•  Department  of  Labor  (DOL). 

•  Department  of  Transportation 
(DOT). 

•  Social  Security  Administration 
(SSA). 

•  Federal  Emergency  Management 
Agency  (FEMA). 

Data  will  be  collected  vmder  HUD’s 
data  collection  authority. 

As  part  of  the  1990  Census,  the 
Census  Bvueau  envunerated  persons 
residing  in  homeless  shelters  and  pre¬ 
identified  street  locations.  However,  this 
operation  was  not  designed  to  provide 
the  full  range  of  information  needed  for 
guiding  pohcy  decisions  related  to 
homelessness.  With  this  understanding, 
in  September  of  1993,  the  Bureau  of  the 
Census  convened  a  conference  of 
researchers,  representatives  of  public 
interest  groups,  and  government 
representatives  to  discuss  ways  of 
improving  data  collection  on  the 
homeless  population.  The  consensus 
among  this  group  was  that  the  decennial 
census  is  not  the  appropriate  vehicle  for 
gathering  information  on  the  homeless 
population.  They  suggested  that  a  new 
national  survey  using  updated 
methodologies  to  obtain  an  accurate  and 
useful  pictiure  of  those  homeless  people 
who  use  services  in  the  United  States  is 
needed. 

2.  Needs  and  Uses 

The  information  the  new  survey 
would  provide  is  critical  for  developing 
the  kinds  of  effective  public  policy 
responses  needed  to  break  the  cyde  of 
homelessness,  both  through  targeted 
programs  and  the  leveraging  of 
mainstream  resources.  iHs  survey 
would  provide  up-to-date  information 
about  the  characteristics  of  today’s 
providers  of  homeless  services  and  the 
.  homeless  population  who  use  services. 
The  last  comparable  national  study  was 
in  1987  when  the  Urban  Institute 
completed  a  siuvey  of  homeless 
persons.  Also,  included  in  the  NSHAPC 
would  be  the  first  national  examination 
of  the  characteristics  of  homelessness  in 
rural  America,  fulfilling  a  Congressional 
mandate  for  a  report  on  this  subject. 

The  national  NSHAPC  survey  would: 

1.  Provide  information  on  the  types  of 
programs  and  services  available  to 
homeless  persons,  including  population 
groups  primarily  served  (e.g.,  veterans, 
people  with  mental  illness);  days  of 
operation,  occupancy  levels,  and 
sources  of  funding. 

2.  Provide  national  information  on  the 
types  of  services  available  to  homeless 
persons  in  both  urban  and  rural 
communities. 

3.  Provide  information  not  addressed 
by  the  last  national  study  in  1987  such 
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as:  What  are  the  triggering  events  that 
precipitate  homelessness?  Where  were 
homeless  people  living  before  they 
became  homeless?  How  prevalent  is 
AIDS  among  homeless  persons?  What 
impact  does  rural  homelessness  have  on 
urban  homelessness?  What  differences 
are  there  among  homeless  persons 
found  in  cities,  suburbs,  and  rural  areas? 

4.  Tell  us  what  characteristics  of  the 
homeless  population  have  changed 
since  the  1987  study. 

5.  Collect  additional  information 
related  to  drug  use,  mental  illness, 

AIDS,  tuberculosis,  and  previous 
episodes  of  homelessness. 

6.  Include  smaller  cities, 
nonmetropolitan  and  rural  areas  in 
order  to  more  acciuately  and  fully 
reflect  homelessness  in  the  United 
States.  The  survey  would  interview  a 
sufficient  number  of  people  using 
services  in  76  geographic  areas  to  ensure 
reliability  of  the  national  estimates.  Of 
these  76  geographic  areas,  28  would  be 
large  metropolitan  areas,  24  would  be 
m^um  and  small  metropolitan  areas, 
and  24  would  be  norunetropolitan  areas 
(small  cities  and  rural  areas). 

Discussion  of  Phase  1  Activities 

Phase  1  will  be  on-going  from  October 
1, 1995  through  January  1996.  Three 
steps  occur  in  Phase  1. 

Step  1:  Completing  the  CAT!  Interview 

1.  Beginning  on  October  1, 1995, 
Census  Bureau  staff  will  use  a 
computer-assisted  telephone  interview 
(CATO  to  contact  all  service  providers 
in  the  76  sample  communities.  Service 
providers  interviewed  would  include 
those  with  programs  specifically 
targeted  to  the  homeless  (e.g.,  homeless 
shelters,  soup  kitchens,  homeless 
outreach  programs)  as  well  as  other 
community  service  providers  with 
programs  for  which  homeless 
individuals  are  eligible.  The  purpose  of 
the  survey  of  service  providers  would  be 
to  assess  the  types  of  programs  and 
sorvices  available  to  homeless  parsons 
in  these  metropolitan,  suburban,  and 
rural  areas.  All  swvice  providers  in  the 
areas  will  be  asked  about  the  types  of 
programs  offered  and  basic  information 
about  each  program  offered,  such  as 
source  of  fund^g,  days  of  operation, 
and  population  group  primmily  served 
(e.g.,  veterans,  people  with  mental 
illness).  Prior  to  the  CAT!  calls,  an 
advance  letter,  NSHAPC  L(l)l,  will  be 
mailed  to  each  provider. 

Providers  will  be  asked  via  the  CATI 
the  questions  contained  in  the  NSHAPC 
Form  lOOA,  Service  Provider  Core  Data 
Questionnaire.  The  following 
information  about  the  service  provider 


and  programs  offered  at  that  address 
will  be  collected: 

•  Name. 

•  Contact  for  the  facility. 

•  Address. 

•  Telephone  number. 

•  Type  of  facility. 

•  Programs  provided. 

The  following  information  will  be 
collected  for  each  program  offered: 

•  Average  num^  of  adults  and 
children  participating  in  programs  on  a 
daily  basis,  and  percent  homeless. 

•  Average  nmnber  of  adults  and 
children  the  facility  serves  on  a  daily 
basis. 

•  Familial  status  of  persons  the 
facility  serves  on  a  daily  basis. 

•  Public  or  private  affiliation. 

•  Source  of  funding. 

•  If  the  program  is  targeted  to  a 
specific  subpopulation  group. 

•  Number  of  faculties  under  contract 
to,  or  accepting  vouchers. 

•  Expected  days  of  operation  for  each 
program  in  February,  1996. 

•  Contact  person  for  each  program. 

Step  2:  Reviewing  the  List  of  Service 
Providers  ' 

Once  the  CATI  interview  is 
completed,  service  providers  will  be 
maUed  a  comprehensive  list  of  service 
providers  in  the  sample  areas.  Service 
providers  asked  to  review  the  list  for 
completeness  and  accuracy,  will  be 
asked  to  correct  any  incorrect  entries, 
and  to  identify  servic^roviders  that  are 
omitted  from  the  list.  Ine  updated  lists 
are  to  be  mailed  back  to  the  Census 
Bureau.  After  receipt  of  the  reviewed 
list.  Census  Bureau  personnel  wiU 
remove  duplicate  entries  from  the  list 
and  prepare  a  master  list  of  service 
providers  for  a  geographic  area.  New 
service  providers  added  to  the  list  wiU 
then  be  contacted  and  Census  Bureau 
staff  wiU  administer  the  CAT!  interview. 

The  Census  Bureau  plans  to  generate 
listings  of  Mrvice  providers  for  each  of 
the  sample  areas  in  the  survey  and  mail, 
NSHAPC  Form  100-M,  List  of  Providers 
Offering  Homeless  Programs  and  the 
NSHAPC-L(2)  letter  to  all  service 
providers  shown  on  the  comprehensive 
list  and  all  knowledgeable  Ici^  persons. 
The  knowledgeable  local  persons  and 
service  providers  will  be  asked  to 
review  ffie  listing  of  aU  service 
providers  in  their  area  for  completeness, 
and  to  add  any  missed  service  providers 
to  the  list.  Note:  A  sample  of  providers 
wiU  be  asked  to  provide  additional 
information  about  the  services  they 
offer.  This  is  discussed  below  under 
Phase  1,  Step  3. 

The  Census  Bureau  is  obtaining 
copies  of  national  files  of  service 
providers  from  national  organizations. 


Federal  agencies,  and  from  Community 
Action  Program  (CAP)  coordinators.  The 
Census  Biueau  has  obtained  a  copy  of 
lists  of  service  providers  from  the 
following  Federal  agencies:  FEMA, 
Health  and  Human  Services,  Veterans 
Affairs,  and  Labor,  and  it  will  obtain 
lists  from  Housing  and  Urban 
Development.  National  organizations, 
such  as  the  Natiorud  Coalition  for  the 
Homeless,  National  Alliance  to  End 
Homelessness,  National  Law  Center  on 
Homelessness  and  Poverty,  National 
Network  of  Runaway  and  Youth 
Services,  Catholic  Charities,  Better 
Homes  Foundation,  and  Volimteers  of 
Americat  Inc.,  have  provided  lists  to  the 
Census  Bureau.  The  Census  Bureau 
plans  to  unduplicate  and  merge  these 
files  into  one  comprehensive  listing  of 
service  providers.  This  comprehensive 
list  will  be  used  as  the  initial  sampling 
frame  for  identifying  and  interviewing 
service  providers  in  the  sample  areas. 

The  local  update  may  also  provide  the 
Cmisus  Bureau  with  addition^  names  of 
service  providers  and  local  persons  or 
orgaiiizations  knowledgeable  about 
homeless  services.  (Federal,  State,  and 
Local  Agencies  may  not  have  the  name 
of  a  service  provider  if  the  provider  does 
not  receive  any  federal,  state,  or  local 
funding.) 

Census  Bureau  personnel  also  will 
contact  the  state  homeless  coordinator 
designated  in  accordance  with  the 
McKinney  Homeless  Assistance  Act. 

The  Census  Bureau  will  tell  them  about 
the  survey,  indicate  which  counties  in 
their  state  are  included  in  the  survey, 
and  provide  them  with  a  list  of  service 
providers  in  each  of  the  sample  areas. 
The  state  coordinators  will  be  asked  to 
review  the  list  of  service  providers  and 
note  any  additions  or  changes. 

Note:  Census  Bureau  personnel  have 
already  ccanpleted  some  initial  contacts  with 
Federd  and  state  government  offices, 
agencies,  cnganizations,  and  knowledgeable 
local  persons  to  begin  compiling  a  national 
list  of  service  providers. 

Shelters  for  abused  women  and  nmaway 
youths  will  not  be  on  the  listings  to  be 
reviewed  by  service  providers  but  are 
included  in  the  sampling  frame.  This  is  to 
preserve  the  confidential  locations  of  shelters 
for  abused  women  and  runaway  youth. 

The  Census  Bureau  will  use  the  master  list 
of  service  providers  as  the  frame  to  select  the 
sample  of  service  providers  who  will  receive 
the  detailed  program  questionnaires  and  to 
select  the  sample  of  provider  facilities  where 
client  interviewing  will  be  conducted. 

Step  3:  Completing  the  Detailed 
Information  on  Programs  and  Services 

Once  the  CATI  interviews  are 
completed,  a  subsample  of  service 
providers  will  be  asked  to  provide  more 
detailed  information  about  the  specific 
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programs  and  services  offered  at  their 
facility.  Separate  questionnaires  for  each 
program  (e.g.,  NSHAPC  Forms  lOOB  to 
lOOL)  have  been  developed.  Program 
managers  will  be  asked  to  complete  a 
questionnaire  by  mail  for  each  program 
they  administer.  For  each  program 
offered,  program  managers  will  receive 
a  copy  of  the  appropriate  program 
questionnaire  and  the  NSHATC  L(3)  L- 
letter.  Census  Bureau  staff  will  follow 
up  by  telephone  all  nonresponding 
providers. 

Discussion  of  Phase  2  Activities 

The  second  phase  of  the  stirvey 
consists  of  interviewing  a  sample  of 
persons  using  services  at  homeless 
shelters,  soup  kitchens,  and  other 
service  locations  where  homeless 
people  are  foimd.  Interviews  will  take 
place  continuously  over  a  foui-week 
period  in  order  to  obtain  a 
representative  sample.  In  addition  to 
providing  data  on  characteristics  of  the 
portion  of  the  homeless  population  who 
use  services,  this  phase  of  the  s\irvey 
would  identify  homeless  subgroups  and 
help  determine  their  use  of  various 
types  of  assistance  programs.  It  would 
also  collect  limited  comparative  data  on 
housed  persons  with  very  low  incomes 
who  also  rely  on  soup  kitchens  and 
other  emergency  assistance. 

The  survey  will  estimate 
characteristics  at  the  national  level  only. 
The  sample  size  is  not  large  enough  to 
produce  estimates  of  client 
characteristics  at  the  regional  or  local 
levels. 

In  1987,  the  Urban  Institute 
completed  a  survey  of  homeless 
persons.  Data  from  the  1987  Urban 
Institute  study  represent  the  only 
national  level  data  specific  to  homeless 
persons.  Since  the  1987  study,  no 
significant  national  studies  have  been 
conducted  to  provide  national 
information  about  the  characteristics  of 
homeless  persons  using  services  for 
homeless  people. 

NSHATC  data  will  be  used  to  plan 
future  programs  and  services  funded  via 
the  McKinney  Homeless  Assistance  Act 
and  other  programs  to  prevent 
homelessness  as  well  as  amehorate  it. 
Understanding  the' causes  of 
homelessness  can  help  guide  the 
development  of  preventive  strategies. 
Data  from  the  NSHAPC  will  be  used  by 
the  participating  agencies  to  prepare 
reports  in  accordance  with  the 
requirements  of  the  McKinney 
Homeless  Assistance  Act  and  other 
homeless  assistance  programs. 

The  followup  programs  will  benefit 
frt)m  the  data  collected  in  the  NSHAPC. 


Emergency/Temporary  Shelter 
Assistance 

Emergency  Food  and  Her  Program 
(F^ilA)— Assistance  directed  toward 
temporary  shelter 
Emergency  Shelter  Grants  Program 
(HUD) 

Shelter  for  the  Homeless  [Department  of 
Defense  (DOD)] 

Homeless  Support  Initiatives — Surplus 
Blankets  (DOD) 

Food  and  Nutrition  Assistance 

Commodities  for  Soup  Kitchens  (USDA) 
Emergency  Food  and  Shelter  Program — 
Fo^  Assistance  (FEMA) 
Commissary/Food  Bank  Irdtiatives 
(DOD)  and  (Department  of 
Transportation  (DOT)) 

Federal  Grain  Inspection  Service — 
Donation  of  Surplus  Samples  (USDA) 

General  Health  Assistance 

Health  Care  for  the  Homeless  Grant 
Program  (HHS) 

General  Health  Assistance 

Health  Care  for  the  Homeless  Grant 
Progr^  (HHS) 

Domiciliary  Care  for  Homeless  Veterans 
Program  (VA) 

Assistance  to  Homeless  Persons  with 
Disabilities 

Shelter  Plus  Care  Program  (HUD) 
Supportive  Housing  Program  (HUD) 
Projects  for  Assistance  in  Transition 
firam  Homelessness  (PATH)  (HHS) 
Access  to  Community  Care  and  Effective 
Services  and  Supports  (ACCESS) 
(HHS) 

Community  Support  Program — 
homeless-specific  portion  (HHS) 
National  Institutes  of  Health  (NIH) 
Research  on  Homelessness  (HHS) 
Homeless  Chronically  Mentally  Ill 
Veterans  Program  (VA) 

Safe  Havens  (IffJD) 

National  Institute  on  Alcohol  Abuse  and 
Alcoholism  (NIAAA)  Research 
Demonstration  on  Homelessness 
(HHS) 

Drug  Abuse  Prevention  for  Rimaway  & 
Homeless  Youth  (HHS) 

Education,  Training,  and  Employment 
Assistance  •  , 

Education  for  Home'''<;s  Children  & 
Youth  State  Grants  Prog.  (ED) 
Examplory  Projects  Progrun — ^Homeless 
Children  (ED) 

Adult  Education  for  the  Homeless  (ED) 
Job  Training  for  the  Homeless 
Demonstration  Program  (DOL) 
Homeless  Veterans  Reintegration  Project 
(DOL) 

Housing  Assistance 

Supportive  Housing  Program  (HUD) 


Section  8  Assistance  for  SROs  (HUD) 
Single  Family  Property  Disposition 
Initiative  (HUD) 

Transitional  Housing  Demonstration 
Progi^  (HHS) 

Transitional  Living  Program  for 
Homeless  Youth  (fOIS) 

Fanner’s  Home  Administration  (FMHA) 
Homes  for  the  Homeless  (USDA) 
Shelter  for  Homeless  Vets — ^Acquired 
Property  Sales  (VA) 

Base  Closure  Properties  (DOD,  HUD) 

Homeless  Prfvention 

Emergency  Food  and  Shelter  Program 
(F^4A) — ^Prevention  Assistance 
Emergency  Community  Services 
Homeless  Grant  Program  (HHS) 
Emergency  Shelter  Grants  program 
(HUD) 

General/Misc.  Aid  to  Homeless 
Providers 

Emergency  Community  Services 
Homeless  Grant  Program  (HHS) 

Excess  &  Surplus  Federal  Real  Property 
(GSA)/(HUD)/(HHS)  . 

Rimaway  and  Homeless  Youth  Program 
(HHS) 

Profframs  for  Homeless  Children/Youth/ 
Families 

Family  Support  Centers  (HHS) 
Transitional  Housing  Demonstration 
Progr^(HHS) 

Supportive  Hotising  Program  (HUD) 
Education  for  Homeless  Children  & 
Youth  State  Grants  Program  (ED) 
Exemplary  Projects  Program — Homeless 
Children  (ED) 

Rimaway  and  Homeless  Youth  Program 
(HHS) 

Transitional  Living  Program  for 
Homeless  Youth  (HHS) 

Drug  Abuse  Prevention  for  Runaway  & 
Homeless  Youth  (HHS) 

Programs  for  Homeless  Veterans 
DomiciUary  Care  for  Homeless  Veterans 
'  Program  (VA) 

Homeless  Qironically  Mentally  Ill 
Veterans  program  (VA) 

Shelter  for  Homeless  Vets — ^Acquired 
Property  Sales  (VA) 

Homeless  Veterans  Reintegration  Project 
(DOL) 

Information  collected  in  Phase  1  will 
be  used  to:  (1)  develop  a  comprehensive 
Usting  of  service  providers  nationwide 
and  to  develop  a  national  profile  of  the 
types  of  programs  offered  to  homeless 
people;  (2)  to  select  a  sample  of 
providers  that  will  be  ask^  more 
detailed  information  about  services 
offered;  and  (3)  to  select  the  sample 
providers  where  client  interviewing  will 
be  conducted. 

3.  Efforts  to  Minimize  Burden 
Not  applicable.  Respondents  are 
individu^s  at  provider  faciUties  who 
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cannot  respond  with  computer  tapes  or 
disks.  We  are  also  minimizing  the 
burden  of  the  FEMA  Local  Board 
Contact  Persons,  government  contacts, 
service  providers  and  knowledgeable 
local  persons  by  giving  them  the 
combined  listing  of  service  providers  to 
review  as  opposed  to  asking  them  to  list 
all  service  providers  in  their  area. 

4.  Efforts  to  Identify  Duplication,  and 
Use  of  Available  Information 

HUD  consulted  with  other 
govenunent  agencies  and  owl^ide 
experts  and  determined  that  the 
proposed  national  NSHAPC  will  be  the 
only  current,  national  data  source  with 
detailed  information  on  the  types  and 
availability  of  programs  and  services 
offered  and  on  the  characteristics  of 
literally  homeless  persons  who  use 
services.  The  most  recent  national  data 
is  the  1987  Urban  Institute  Study. 

In  March  1987,  the  Urban  Institute 
conducted  a  simrey  of  homeless  persons 
who  used  services  in  cities  of  100,000 
or  more.  The  NSHAPC  is  intended  to 
parallel  and  extend  the  methodology 
used  by  the  Urban  Institute  in  the  1987 
srurvey  to  capture  a  higher  proportion  of 
the  literally  homeless  popvdation  who 
use  services. 

a.  The  NSHAPC  will  include 
additional  geographical  coverage.  Cities 
with  populations  of  100,000  or  less  and 
areas  outside  of  cities  will  be  included 
in  the  survey  sample.  (The  1987  Urban 
Institute  survey  o^y  included  cities 
with  Mpulations  over  100,000.) 

b.  The  NSHAPC  will  include 
additional  topic  coverage.  The  client 
questioimaire  covers  more  topics  and  in 
greater  depth  than  was  covered  in  the 
1987  Urbw  Institute  Survey.  There  are 
also  some  questions  similar  to  those  in 
the  1987  survey  so  that  a  comparison 
may  be  made  between  the  results  of  the 
two  surveys.  (The  1987  Urban  Institute 
survey  only  asked  about  drug  treatment. 
The  NSHAPC  asks  about  drug  treatment, 
as  well  as,  types  and  frequencies  of 
drugs  used,  and  information  about 
mental  health. — 

c.  The  interview  period  for  client 

interviews  for  the  national  siurvey  will 
be  one  month.  The  interview  period  for 
the  Urban  Institute’s  1987  sxmrey  was 
one  week.  v 

While  the  resiilts  from  the  Urban 
Institute’s  1987  survey  provide 
characteristics  of  homeless  persons  who 
used  services,  it  does  not  include  the 
NSHAPC’s  additional  emphasis  on 
geographical  and  topic  coverage  as 
descried  in  A.4.  The  1987  study  did 
not  provide  any  information  on  the 
types  of  programs  and  services  offered. 
'The  Urbw  Institute  survey  is  also 
almost  10  years  old.  More  recent 


information  is  needed.  Thus,  there  is  no 
similar  information  available  that  could 
be  used  or  modiBed  for  use  for  the 
purposes  described. 

5.  Minimizing  Burden  on  Small 
Businesses 

The  Census  Bureau  plans  on  using  the 
combined  files  from  Federal  agencies 
and  national  organizations  and 
advocacy  groups  to  generate  listings  of 
service  providers  for  each  sample  area 
in  the  survey  and  mail  the  listings  to  all 
service  providers  contacted  by 
telephone  and  all  knowledgeable  local 
persons.  The  knowledgeable  local 
persons  and  service  providers  will  be 
asked  to  review  the  listing  for 
completeness  of  all  service  providers  in 
their  area  and  to  add  any  missed  service 
providers  to  the  list.  The  state  homeless 
coordinator  will  only  be  asked  to  review 
the  listing  of  service  providers  (Form 
NSHAPC  lOOM).  The  Census  Bureau 
believes  the  file  will  provide  an  initial 
comprehensive  listing  of  service 
providers  currently  offering  services  to 
the  homeless,  thus  reducing  the  burden 
of  the  service  providers,  government 
contacts,  and  knowledgeable  local 
persons.  No  small  businesses  will  be 
contacted. 

6.  Consequences  of  Less  Frequent 
Collection 

Not  applicable.  This  is  a  one-time 
survey.  Phase  1  will  be  conducted  firom 
October  2, 1995  to  January  15, 1996,  and 
Phase  2  frum  Jemuary  21  to  March  30, 
1996. 

7.  Consistency  with  5  CFR  1320.6 

'The  Census  Burr  u  a  will  collect  these 
data  in  a  manner  consistent  with  the 
guidelines  in  5  CFR  1320.6. 

8.  Consultations  Outside  the  Agency 

Consultations  have  been  made  with 
the  following  people: 

Ifr.  Martha  Burt,*  The  Urban  Institute, 
2100  M  Street,  NW.,  Washington,  DC 
20037,  Tel:  (202)  857-8551 
Ms.  Lornune  Reilly  (formerly  of)  The 
Urban  Institute,  2100  M  Street,  NW., 
Washington,  DC  20037,  Tel:  (202) 
857-8551 

Dr.  Michael  Dennis,  Research  Triangle 
Institute,  Center  ^nr  Social  Resear^ 
and  Policy  Analysis,  P.O.  Box  12194, 
Research  Triai^le  Park,  NC  27709- 
2194,  Tel:  (919)  541-6429 
Dr.  Greg  Owen,  Wilder  Foundation, 
Wilder  Research  Center,  1295 
Bandana  Blvd.,  North — Suite  210,  St. 
Paul,  MN  55108-5197,  Tel:  (612)  647- 
4612 

Ms.  Joann Wiggins,  U.S.  Dept,  of 
Education,  600  Independence 
Avenue,  SW — ^Room  4143, 


Washington,  DC  20202,  Tel:  (202) 
401-1958 

Mr.  Tom  Fagan,  U.S;  Dept,  of  Education, 
400  Maryland  Avenue,  SW — ^Room 
2043,  Washington,  DC  20202,  Tel: 

(202) 401-0039 

Mr.  Jo^  Pentecost,  USDA-FmHA, 

Room  5345-Sou^,  MFHD-PD, 
Washington,  DC  20250,  Tel:  (202) 
720-8983 

Mr.  Tom  Sanders,  USDA-FmHA,  Room 
5343-South,  MFHD-PD,  Washington, 
DC  20250,  Tel:  (202)  720-1626 

Ms.  Amy  Donoghue,  USDA-FmHA- 
PAS,  3101  Park  Center  Drive — ^Room 
1130,  Alexandria,  VA  22302,  Tel: 

(703)  305-2920 

Ms.  Jean  Whaley,  Dept,  of  Housing  and 
Urban  Development,  451  Seventh 
Street,  SW — Room  7267,  Washington, 
DC  20410,  Tel:  (202)  708-1234 

Ms.  Jane  K  iradbil.  Dept,  of  Housing  and 
Urban  Development,  451  Seventh 
Street,  SW — ^Room  8112,  Washington, 
DC  20410,  Tel:  (202)  708-1537 

Mr.  Lafayette  Grisby  (formerly  of)  Dept, 
of  Labor,  Room  N-5637,  200 
Constitution  Avenue,  NW., 
Washington,  DC  20210,  Tel:  (202) 
535-0677 

Mr.  John  Heinberg,  Dept,  of  Labor, 

Room  N-5637,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210 
Tel:  (202)  535-0682 

Mr.  David  Lah,  Dept,  of  Labor,  Room  N- 
5637,  200  Constitution  Avenue,  NW., 
Washington,  DC  20210,  Tel:  (202) 
535-0682 

Mr.  Pete  Dougherty,  Homeless  Programs 
Specialist,  Dept,  of  Veterans  Affairs, 
801  Vermont  Avenue,  NW., 
Washington,  DC  20420,  Tel:  (202) 
273-5716 

Mr.  Eric  Lindblom  (IIIC)  (formerly  of) 
Office  of  Mental  Health,  Dept,  of 
Veterans  Affairs,  801  Vermont 
Avenue,  NW.,  Washington,  DC  20420, 
Tel:  (202)  535-7311 

Dr.  Rol^rt  Rosenheck,  MD,  VA  Medical 
Center,  NEPEC-182, 950  Campbell 
Avenue,  West  Haven,  CT  06516,  Tel: 
(203) 937-3850 

Ms.  Cynthia  Taeuber,  Office  of  the 
Deputy  Director,  Bureau  of  the 
Census,  Washington,  DC  20233,  Tel: 
(301)  457-4358 

Ms.  Annetta  Clark,  Special  Places/ 
Group  Quarters  Te^,  Office  of  the 
Assistant  Division  Chief,  Population 
Division,  Bureau  of  the  Census 
Washington,  DC  20233,  Tel:  (301) 
457-2378 

Ms.  Denise  Smith,  Special  places/Group 
Quarters  Team,  Office  of  the  Assistant 
Division  Chief,  Population  Division, 
Bureau  of  the  Census,  Washington, 

DC  20233,  Tel:  (301)  457-2378 

Dr.  Charles  H.  Alexander,  Demographic 
Statistical  Methods  Division,  Bureau 
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of  the  Censxis,  Washington,  DC  20233, 
Tel:  (301)  457-4290 
Mr.  David  Hubble,  Victimization  and 
Expenditure  Branch,  Demographic 
Statistical  Methods  Division,  Biueau 
of  the  Census,  Washington,  DC  20233, 
Tel:  (301)  457-4239 
Ms.  Marjorie  Dauphin,  Victimization 
and  E^enditure  Branch, 

Demographic  Statistical  Methods 
Division,  Bureau  of  the  Census, 
Washington,  DC  20233,  Tel:  (301) 
457-4190 

Ms.  Miriam  Rosenthal  (formerly  of) 
Victimization  and  Expenditure 
Branch,  Demographic  Statistical 
Methods  Division,  Bureau  of  the 
Census,  Washington,  DC  20233,  Tel: 
(301)  457-4270 

Mr.  David  Homick,  Victimization  and 
Expenditure  Branch,  Demographic 
Statistical  Methods  Division,  Bureau 
of  the  Census,  Washington,  I)C  20233, 
Tel:  (301)  457-4190 
Mr.  Jolm  Bushery,  QuaUty  Assurance 
and  Evaluation  Branch,  Demographic 
Statistical  Methods  Division,  Bureau 
of  the  Census,  Washington,  DC  20233, 
Tel:  (301)  457-1915 
Ms.  Andrea  Meier,  Quality  Assurance 
and  Evaluation  Branch,  Demographic 
Statistical  Methods  Division,  Biureau 
of  the  Census,  Washington,  DC  20233, 
Tel:  (301)  457-1983 
Mr.  Michael  McMahon,  Field  Division, 
Bureau  of  the  Census,  Washington, 

DC  20233,  Tel:  (301)  457-4901 
Mr.  Chester  Bowie,  Demographic 
Surveys  Division,  Biureau  of  the 
Census,  Washington,  DC  20233,  Tel: 
(301) 457-3773 
Mr.  Steven  Tourkin,  Methods, 
Procedures  and  Quality  Control 
Branch,  Demographic  Surveys 
Division,  Bureau  of  the  Census, 
Washington,  DC  20233,  Tel:  (301) 
457-3791 

Ms.  Jacquie  Lawing,  Deputy  Assistance 
Srcretary  for  Economic  Development, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street, 

SW,  Suite  7204,  Washington,  1X3 
20410,  Tel:  (202)  708-0270 
Mr.  Mark  Johnston,  Senior  Advisor  on 
Homelessness,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  SW,  Suite  7274,  Washington, 
DC  20410,  Tel:  (202)  708-5528 
Mr.  Mike  Roanhouse,  Office  of  Special 
Needs  Assistance,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street,  SW,  Room  7258, 
Washington,  DC  20410,  Tel:  (202) 
708-1234 

Mr.  James  Hoben,  Office  of  PoUcy 
Development  and  Research, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street, 


SW,  Washington,  DC  20410,  Tel:  (202) 
708-0574 

Mr.  Keith  Lively,  Acting  Deputy 
Assistance  Secretary  for  Program 
Systems,  Department  of  Health  and 
Human  Services,  200  Independence 
Avenue,  SW,  Room  447D, 

Washington,  DC  20201,  Tel:  (202) 
690-8774 

Mr.  Gerald  Britten  (formerly  of)  Deputy 
Assistant  Secretary  for  Program 
Systems,  Department  of  Health  and 
Human  Services,  200  Independence 
Avenue,  SW,  Room  447D, 

Washington,  DC  20201,  Tel:  (202) 
690-8774 

Ms.  Mary  Ellen  O’Connell,  Office  of  the 
Assistant  Secretary  for  Planning  and 
Evaluation,  200  Independence 
Avenue,  SW,  Room  447D, 

Washington,  DC  20201,  Tel:  (202) 
260-0391 

Mr.  Fred  Osher  (formerly  of)  Office  of 
Programs  for  the  Homeless  Mentally 
Ill,  National  Institute  of  Mental 
Health,  Dept,  of  Health  and  Human 
Services,  Parklawn  Bldg.,  Room  3C06, 
5600  Fishers  Lane,  Rockville,  MD 
20857,  Tel:  (301)  443-3706 

Mr,  Walter  Legins^,  Homeless  Programs 
Branch,  Center  for  Mental  Health 
Services,  Parklawn  Building,  room 
llc-05,  Rockville,  MD  20857 

Dr.  Robert  Huebner,  Ph.D.,  Health 
Services  Research  Branch,  National 
Institute  of  Alcohol  Abuse  and 
Alcoholism,  Dept,  of  Health  and 
Human  Services,  Willow  Building, 
Suite  505,  600  Executive  Boulevard, 
Rockville,  MD  20892-7003,  Tel:  (301) 
443-0786 

Mr.  Steve  Bartolomei-Hill,  Human 
Service  Policy,  Office  of  the  Assistant 
Secretary  for  Planning  and 
Evaluation,  Dept,  of  Health  and 
Human  Services,  Hubert  H. 

Humphrey  Bldg.,  Room  410E,  200 
Independence  Avenue,  SW, 
Washington,  DC  20201,  Tel:  (202) 
690-7148 

Ms.  Rhoda  Davis,  Office  of 
Supplemental  Security  Income,  Dept, 
of  Health  and  Human  Services, 
Altmeyer  Building,  6401  Security 
Blvd.  Baltimore,  MD  21235,  Tel:  (410) 
965-6210 

Ms.  Terry  Lewis,  Administration  on 
Children,  Youth,  and  Famifies, 
Administration  for  Children  and 
Families,  Dept,  of  Hedth  and  Human 
Services,  Mary  E.  Switzer  Bldg.,  Room 
2426,  330  C  Street,  SW,  Washington, 
DC  20201,  Tel:  (202)  205-8051 

Dr.  Joan  Turek  Brezina,  Ph.D.,  Program 
Systems,  Office  of  the  Assistant 
Secretary  for  Planning  and 
Evaluation,  Dept,  of  Health  and 
Human  Services,  Hubert  H. 

Humphrey  Bldg.,  Room  444F,  200 


Independence  Avenue,  SW., 
Washington,  DC  20201,  Tel:  (202) 
690-6141 

Mr.  Mike  Jewell  (formerly  of)  Office  of 
the  Assistant  Secretary  for  Planning 
and  Evaluation,  Dept,  of  Health  and 
Human  Services,  Hubert  H. 

Humphrey  Bldg — Room  447D,  200 
Independence  Avenue,  SW, 
Washington,  DC  20201,  Tel:  (202) 
690-7316 

Ms.  Peg  Washnitzer,  Office  of 
Community  Services,  Administration 
for  Children  and  FamiUes,  Dept,  of 
Health  and  Human  Services, 
Aerospace  Bldg.,  7th  Floor,  370 
L’Enfant  Promenade,  SW, 

Washington,  DC  20447,  Tel:  (202) 
401-2333 

Mr.  Richard  Chambers,  Division  of 
Intergovernmental  Affairs,  Health 
Care  Financing  Administration,  Dept, 
of  Health  and  Hiunan  Services, 

Hubert  H.  Humphrey  Bldg.,  Room 
410B,  200  Independence  Avenue,  SW, 
Washington.  DC  20201,  Tel:  (202) 
690-6257 

Ms.  Joan  Holloway,  Hedth  Resources 
and  Services  Administration,  Public 
Hedth  Services,  Dept,  of  Health  and 
Human  Services,  Parklawn  Bldg., 
Room  9-12,  5600  Fishers  Lane, 
Rockville,  MD  20857,  Tel:  (301)  443- 
8134 

Ms.  Marsha  A.  Martin  (formerly  of) 
Executive  Director,  Interagency 
Council  on  the  Homeless,  457 
Seventh  Street,  NW,  Washington,  DC, 
Tel:  (202)  708-1480 
Mr.  George  Ferguson,  Interagency 
Coimcil  on  the  Homeless,  457 
Seventh  Street,  NW,  Washington,  DC, 
Tel:  (202)  708-1480 
Ms.  Della  Hughes,  National  Network  of 
Runaway  and  Youth  Services,  1319  F 
Street,  N.W.,  Suite  401,  Washington, 
D.C.  20004,  Tel:  (202)  783-7949 
Ms.  Vera  Johnson,  SASHA  Bruce  Center 
Runaway  Shelter,  1022  Maryland 
Avenue,  N.E.,  Washington,  D.C. 
20002,  Tel:  (202)  675-9340 
As  a  result  of  these  consultations,  all 
issues  were  resolved. 

9.  Assurance  of  Confidentiafity 

The  provisions  of  the  Privacy  Act  of 
1974  (5  use  552a)  assure  the 
confidentiality  of  the  data  fiom  this 
survey. 

Du^g  Pheise  1  of  the  national  survey, 
service  providers  contacted  by 
telephone  will  receive  an  advance  letter 
explaining  the  survey  and  the 
confidentiafity  of  their  responses  and 
the  volimtary  nature  of  the  NSHAPC 
dong  with  other  information  required 
by  the  Privacy  Act  of  1974  at  the  time 
of  initial  contact.  Service  providers  will 
dso  receive  NSHAPC  L(3) — letter  with 
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the  NSHAPC  Form  N  List  of  ftoviders, 
and  with  the  detailed  program 
questionnaires,  NSHAPC  Forms  lOOB  to 
lOOL,  (Attachments  B  to  L,  respectively) 
explaining  the  survey  and  the 
confidentiality  of  their  responses.  As 
can  be  seen  on  the  NSHAPC 
questionnaire  cover  sheets  (Attachments 
B  through  M  respectively),  a  statement 
of  confidentiality  assurance  is  printed  at 
the  top  of  the  form.  Careful  procedures 
are  followed  by  the  Biueau  of  the 
Census  to  assure  privacy  during  the 
interview,  and  to  protect  the 
confidentiality  of  materials  generated 
during  the  course  of  the  interview. 

Every  Bureau  of  the  Census  employee 
takes  an  oath  and  is  subject  to  a  jail 
sentence  and  a  fine  for  improperly 
disclosing  any  information  that  would 


identify  an  individual  or  household.  All 
field  representatives  eire  trained  to 
interview  respondents  in  private.  All 
questionnaires  associated  with  the 
national  survey  lArill  be  kept  imder 
secvued  conditions  by  the  Bureau  of  the 
Census. 

10.  Justification  for  Sensitive  Questions 

The  NSHAPC-IOOA  to  NSHAPC- 
lOOM  questionnaires  do  not  include  any 
questions  of  a  sensitive  natiue. 

11.  Cost 

The  total  estimated  cost  for  Phase  1  of 
the  national  survey  is  $1,950,000.  Cost 
for  Phase  1,  Steps  1  and  2  is  $1,500,000. 
Cost  to  collect  detedled  program  and 
service  level  data  (Step  3)  is  $450,000. 
We  compiled  this  estimate  using 
individual  estimates  developed  within 


each  Census  Biueau  division  involved 
in  this  siuvey.  Estimates  are  based  on 
the  size  of  the  sample  and  the  length  of 
the  questionnaires.  Administrative 
overheads,  design,  printing,  and  mailing 
costs  are  included. 

The  total  estimated  cost  for  Phase  2  is 

$2,200,000. 

The  only  cost  to  the  service  providers 
and  the  service  users  (clients)  is  the 
time  it  takes  to  complete  the 
questionnaire. 

12.  Estimate  of  Respondent  Biuden 

The  projected  niunber  of  government 
contacts,  service  providers  and  clients 
to  be  contacted  and  the  estimated 
burden  for  the  siuvey  are  indicated 
below: 

BILUNG  CODE  4210-01-M 
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FORM 

Estimated  Number  of 
Contacts/Service 
Providers /Clients 

Time  - 
(Miputes) 

Total  Hours 

NSHAPC  lOOA, 
Service 

Provider  Core 
Data 

Que  s  t  i  onna  i  re 

25,000 

15 

6,250. 

NSHAPC  lOOM, 

List  of  ' 

Providers 

Offering 

Homeless 

Programs 

25,000 

15 

6,250 

NSHAPC  lOOB  to 
NSHAPC  lOOK, 
NOTE,  Detailed 
Program 

Questionnaires 

10,000 

30 

5,000 

NSHAPC  lOON, 
Client 

Questionnaire 
-  To  be 
Completed  in 
Phase  2  of  the 
survey. 

Client  burden 
hours  are  not 
requested  in 
•  this  package.  ‘ 

3,800 

45 

2,850 

Total  Hours 
for  Phase  1 

17,500 

Total  Hours 
for  Phase  2 

2,850 

Total  Hours 
for  the 

National 

Survey 

20,350 

BILLING  CODE  421IM>1-C 
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We  estimate  the  average  time  to 
complete  the  NSHAPC-IOOA,  Service 
Provider  Core  Data  Questionnaire  (refer 
to  Attachment  A)  to  be  15  minutes;  the 
review  of  the  combined  list  of  service 
providers  to  be  15  minutes,  and  the 
detailed  program  level  questionnaire 
(refer  to  Attachments  B  to  L)  to  be  30 
minutes.  These  estimates  are  based  on 
in-house  testing  of  the  questionnaires  by 
the  Census  Bureau.  We  estimate  the 
information  hturden  for  these  forms  to  be 
20,350  hoius.  This  includes: 

•  6,250  hours  for  the  CATI  interview. 

•  6,250  hoins  for  review  of  the 
combined  list  of  service  providers. 

•  5,000  hoiu^  for  the  detailed 
program  level  questionnaire. 

•  2,850  hmus  for  the  Client 
Questionnaire. 

13.  Reason  for  Change  in  Bmden 

Not  Apphcable.  This  is  a  new  survey. 
There  are,  therefore,  0  hours  in  the 
current  OMB  inventory. 

14.  Project  Schedule 

Beginning  in  October  1, 1995,  the 
Census  Bureau  plans  on  telephoning  all 
service  providers  within  sample  areas  to 
collect  basic  information  about 
programs  offered.  After  the  phone  calls 
are  completed,  the  Census  Bureau  will 
mail  the  Ustings  of  service  providers  by 
sample  area  and  the  NSHAPC — ^L(2)L 
letter  to  providers  contacted  by 
telephone.  A  subsample  of  providers 
will  also  be  asked  to  provide  more 
detailed  information  about  the  services 
they  offer.  After  conducting  the  CATI 
interviews,  the  Census  Bureau  will  mail 
the  appropriate  questionnaires, 

NSHAPC  Form  lOOB  to  lOOL,  to  the 
providers  in  sample. 

Census  Bureau  personnel  also  will 
contact  individuals  ftrom  federal  and 
state  governments,  agencies, 
organizations  and  knowledgeable  local 
persons  and  ask  them  to  review  the  lists 
of  service  providers.  The  Census  Bureau 
will  conduct  these  operations  during 
October  1995  to  January  1996. 

B.  Collection  of  Information  Employing 
Statistical  Methods 

1.  Universe  and  Respondent  Selection 

The  Census  Bureau  will  conduct  the 
national  survey  in  76  primary  sampling 
areas.  The  Census  Bureau  will  interview 
all  service  providers  in  the  sample  eireas 
to  collect  basic  information  about  the 
programs  offered.  This  is  a  total  of 
25,000  interviews.  The  Census  Bureau 
will  select  a  suhsample  of  providers 
within  those  areas  and  conduct  detailed 
mail  interviews  for  the  programs  and 
services  offered  by  the  provider.  This  is 
a  total  of  a  5,000  providers. 


Phase  1  of  the  survey  will  provide 
information  on  the  types  of  programs 
and  services  available  to  homeless 
people.  Phase  2  of  the  survey  will 
provide  detailed  characteristics  about 
homeless  service  users  (clients), 
including  the  literally  homeless.  Most 
research  to  date  has  been  conducted  in 
urban  and  suburban  areas.  For  such 
areas,  there  is  a  growing  consensus 
among  researchers  that  a  service-based 
survey  design  with  sampling  over  time 
(vs.  one-time  sampling)  will  give  a  good 
representation  of  the  homeless 
population.  For  nonmetropolitan  areas, 
the  consensus  is  that  an  expansion  of 
the  types  of  service  providers  is  needed 
to  cover  the  homeless  adequately.  The 
Department  of  Agriculture  requested  an 
increase  in  the  number  of  sample  areas 
and  the  Census  Bureau  identified  ways 
to  design  the  survey  to  produce 
reasonably  precise  estimates  of  rural 
homelessness.  However,  it  should  be 
noted  that  the  procedures  for  measuring 
rural  homelessness  will  be  less 
sophisticated  than  our  procedures  in 
urban  areas.  There  is  much  to  learn 
about  rural  areas  and  the  NSHAPC  is  an 
excellent  opportunity  to  collect 
information  about  rural  homelessness. 

In  the  nonmetroplitan  areas  the 
sampling  frame  is  the  set  of  Community 
Assistance  Program  (CAP)  “Catchment 
Areas”,  wherever  they  exist.  CAP 
catchment  areas  are  counties  or  local 
areas  grouped  together  to  receive 
funding  and  provide  services  to  the 
needy  and  are  served  by  a  CAP  agency. 
Our  preliminary  research  indicates  that 
CAP  agencies  are  a  good  soiux;e  for  lists 
of  services  in  the  nonmetropolitan  areas 
they  cover.  In  a  few  noiimetropolitan 
areas  where  CAPs  do  not  exist,  the 
sampling  frame  is  the  set  of  coimties  or 
groups  of  counties. 

2.  Procedures  for  Collecting  Information 
Sampled  Service  Providers 

The  Census  Bureau  will  conduct  the 
survey  in  76  sample  areas;  this  is  the 
first  stage  of  sampling.  Within  each 
sample  area,  a  comprehensive  list  of 
service  providers  will  be  developed.  All 
providers  will  furnish  basic,  core 
information  on  programs  offered.  Phase 
1,  also  includes  a  second  stage  of 
sampUng  where  a  subset  of  service 
providers  will  be  selected  within  each 
sample  area  to  be  asked  more  detailed 
information  about  their  programs  and 
services. 

Sample  of  Clients  (Service  Users) 

In  Phase  2,  a  sample  of  clients  will  be 
selected  for  interviewing.  This  is  a 
three-stage  sample,  where  the  first-stage 
sample  corresponds  to  the  same  76 


geographic  areas  discussed  above  for  the 
provider-interview  sample.  In  the 
second  stage,  a  sample  of  providers  will 
be  selected  in  each  sample  area  but  only 
in  designated  programs.  In  the  third 
stage,  a  sample  of  the  clients  at  each  of 
the  sample  provider  facilities  will  be 
selected. 

Estimation 

In  Phase  1,  the  estimates  needed  are 
proportions  of  providers  falling  in 
different  categories. 

The  estimates  needed  for  Phase  2 
consist  of  proportions  of  clients  falling 
in  different  categories.  The  base  for 
these  proportions  can  be  derived  in  two 
ways: 

a.  Weighted  estimates  erf  the  average 
number  of  persons  using  services  on  any 
given  day  in  February; 

b.  Weighted  estimates  of  the  total 
number  of  persons  using  services  at  any 
time  during  February. 

Other  estimates  can  be  derived  from 
these.  For  example,  the  weights  applied 
to  obtain  estimates  (a)  or  (b)  could  be 
used  for  estimates  only  of  those  service¬ 
using  persons  who  are  homeless 
according  to  different  definitions  of 
homelessness.  For  the  national  survey, 
it  is  likely  that  a  range  of  estimates  will 
be  provided,  corresponding  to  different 
assumptions  about  coverage  and 
multiplicity  biases. 

The  wei^ts  for  (a)  will  be  standard 
survey  weights  based  on  the  selection 
probability,  with  adjustments  for 
nonresponse.  There  will  be  a 
“multiplicity”  adjustment  to  reduce  the 
relative  weight  of  people  who  have 
more  than  one  change  of  selection 
because  they  use  more  than  one  type  of 
program,  for  example,  both  shelters  and 
soup  kitchens,  as  determined  from  the 
questionnaire. 

For  (b)  three  estimation  methods  are 
under  consideration.  One  purpose  of  the 
pretest  was  to  get  information  to 
evaluate  these  methods. 

METHOD  1:  The  weight  will  be 
proportional  to  the  number  of 
consecutive  days  prior  to  the  interview 
(up  to  28  days)  that  the  person  did  not 
use  a  shelter  (for  the  shelter  sample)  or 
soup  kitchen  (for  the  soup  kitchen 
sample),  and  likewise  for  other  types  of 
programs.  For  example,  a  person  who 
says  this  is  their  first  night  in  any 
shelter  in  the  last  28  days  will  be  given 
a  weight  28  times  the  typical  weight  of 
a  person  who  was  in  a  shelter  the  night 
before.  (Intuitively,  the  method  assumes 
that  for  every  person  we  find  who  is  just 
entering  homelessness,  there  are  27 
others  whom  we  miss  because  we  did 
not  happen  to  interview  them  on  their 
first  day.)  There  is  a  precise 
mathematical  justification  for  the 
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method  as  given  an  imbiased  estimate  of 
the  total  number  of  service  users  during 
28-day  periods  centered  around 
February,  making  some  assumptions 
that  overall  patterns  of  service  use  are 
fairly  constant  throughout  the  month. 

This  is  intended  to  be  our  primary 
method.  The  potential  drawback  of  this 
method  would  be  if  the  pretest  finds  too 
many  people  who  are  just  starting  to  use 
services  tifter  a  long  absence,  resudting 
in  too  many  large  weights.  Limited 
research  from  1990  census  evaluation 
projects  suggests  that  this  should  not  be 
a  problem.  However,  if  this  tvuns  out  to 
be  a  problem  we  would  either  use  the 
Method  2  or  use  Method  1  with  a  7-day 
“window”  instead  of  a  28-day 
“window”. 

METHOD  2:  The  weight  will  be 
inversely  proportional  to  the  number  of 
days  in  the  last  week  the  client  used  a 
shelter  (for  the  shelter  sample)  or  soup 
kitchen  (for  the  soup  kitchen  sample), 
and  likewise  for  other  types  of 
programs.  This  is  the  procediure  used  in 
the  1987  Urban  Institute  study.  We  will 
ask  this  question  for  comparability  with 
that  survey.  This  approach  has  two 
disadvantages.  First,  even  if  the 
questions  are  answered  accvirately,  the 
method  has  a  mathematical  bias  unless 
each  person  has  the  same  pattern  of 
service  use  each  week.  Secoiid,  it  is  not 
reasonable  to  ask  a  person  for  his/her 
average  shelter  use  for  an  entire  month, 
so  the  method  cannot  give  direct 
estimates  for  the  total  niunber  using 
services  diuring  a  period  longer  than  a 
week. 

METHOD  3:  Capture-recapture.  We 
are  not  using  capture-recapture 
estimation.  It  would  require  selecting 
the  sample  independently  each  day,  so 
that  there  would  be  a  chance  that  a 
person  or  small  shelter  might  come  into 
sample  munerous  times. 

The  Urban  Institute  and  the  Census 
Bureau  developed  the  siurvey  design.  As 
part  of  Joint  Statistical  Agreements 
between  the  Urban  Institute  and  the 
Census  Bureau,  the  following 
operational  papers  and  references  were 
developed,  ^ch  are  available  fi:om  the 
Census  Bureau  on  request. 

Joint  Statistical  Agreement  91-30 

— ^Developing  a  Provider  List — 

November  27, 1991 

— ^Methodologiced  Issues  and  Options — 

November  27, 1991 
— Options  for  Evaluating  Coverage  in 

Urban  Areas — ^December  10, 1991 
— ^Ranking  of  Data  Items  by  Federal 

Agencies — ^December  10, 1991 

Joint  Statistical  Agreement  92-01 

— ^Draft  Questionnaire  and  Agency  Data 

Needs — ^March  26, 1992 


— ^Developing  Provider  Lists  for  a 
National  Homeless  Survey — ^March 
26, 1992 

— Proposed  Methodology  for  a  National 
Homeless  Survey — ^Nterch  26, 1992 
— Questions  for  Unduplicating  and  for 
Estimating  a  Month-Long  Point 
Prevalence  and  Annual  Prevalence — 
March  26, 1992 

—Developing  Estimates  of  the  Number 
of  Service  Providers  in  Different 
Strata — ^April  10, 1992 
— Options  for  Evaluating  Survey 
Coverage  in  Urbem  Areas,  and 
Preliminary 

— Information  on  Rural  Areas — ^April  10, 
1992 

Joint  Statistical  Agreement  92-04 

— ^Mechanics  of  List  Development  and 
Additional  Field  and  Survey 
Procedures — ^August  14, 1992 
— ^Estimates  of  Service  Providers  and 
Users  in  Non-MSA  Areas,  and 
Options  for 

— ^Evaluating  Survey  Coverage  in  These 
Areas — August  4, 1992 

List  of  References 

3.  Methods  to  Maximize  Response 

a.  Survey  Frame  for  Client  Interviews 

New  research  indicates  the  greatest 
improvement  in  coverage  of  the 
homeless  population  is  through 
sampling  this  population  over  time, 

(e.g.,  soup  kitchens  and  shelters)  and 
outreach  programs  during  a  four-week 
period.  The  NSHAPC  survey  design 
uses  a  service-based  methodology.  A 
“service  user”  is  anyone  who  uses 
generic  services  or  shelters,  soup 
kitchens,  or  other  services  for  the 
homeless.  The  survey  frame  will 
include  shelters,  soup  kitchens, 
outreach  programs,  and  possibly  other 
programs.  A  “non-service  user”  is 
anyone  who  does  not  use  any  of  these 
services. 

According  to  the  1987  Urban  Institute 
study,  the  shelter  frame  covers  homeless 
people  who  use  shelters,  which  may  be 
35  to  40  percent  of  the  homeless  on  any 
given  ni^t,  and  about  50  percent  over 
the  comrse  of  a  week.  If  conducted  on  a 
one-night  basis,  the  shelters’  sampling 
frame  taken  by  itself  will  miss  many 
homeless  who  use  shelters  infrequently, 
homeless  service  users  who  do  not  use 
shelters  but  do  use  soup  kitchens  and 
other  services,  and  homeless  people 
who  do  not  use  any  services.  If  data 
collection  involves  repeated  samples 
from  the  same  shelters  over  the  course 
of  a  week  or  a  month,  a  considerably 
higher  proportion  of  the  homeless 
(perhaps  as  high  as  70  percent)  is  likely 
to  be  captured  through  a  methodology 
based  on  shelters. 


The  soup  kitchen  sampling  frame, 
taken  by  itself  over  the  course  of  a  week, 
will  capture  a  proportion  of  very  poor 
people  residing  in  conventional 
dwellings  who  may  turn  out  to  be  at 
imminent  risk  of  hopelessness. 

According  to  the  1987  Urban  Institute 
study,  43  percent  of  soup  kitchen  users 
are  not  literally  homeless.  When  shelter 
and  soup  kitchen  frames  are  combined 
during  the  course  of  a  week,  the  shelter 
6ind  soup  kitchen  frames  will  probably 
cover  alraut  70  percent  of  the  literally 
homeless  and  a  small  but  unknown 
proportion  of  the  service-using  at-risk 
population.  When  data  collection  covers 
a  month  (as  planned  for  the  national 
survey),  the  coverage  will  be  even 
greater — perhaps  as  high  as  85-90 
percent  of  the  Uterally  homeless. 

In  many  cities,  the  array  of  services 
for  the  homeless  include  one  or  more 
outreach  programs.  These  programs  may 
be  operated  by  a  shelter,  soup  kitchen, 
drop-in  center,  health  care  center, 
neighborhood  center,  or  other  service 
facility.  Their  target  population  is 
homeless  people  who  do  not  routinely 
use  shelters  or  soup  kitchens.  The 
outreach  programs  typically  distribute 
food,  and  sometimes  blankets  or  warm 
clothing.  Outreach  teeuns  typically 
follow  a  route  that  covers  the  known 
locations  firequented  by  homeless  street 
people,  or  where  homeless  street  people 
assemble  at  the  time  they  know  the 
“food  wagon”  will  come  by.  Including 
outreach  programs  in  a  design  as  a 
sampling  frame  allows  one  to  maintain 
the  control  emd  efficiency  associated 
with  sampling  service  programs  and 
their  users,  while  still  reaching  the 
“reachable”  proportion  of  the  street 
homeless  popiilation.  Outreach 
programs  are  probably  the  best  single 
source  of  information  about  the  hidden 
street  population  and  the  most  cost 
effective  opportunity  to  make  contact 
with  the  street  population.  Additional 
enumeration  of  street  locations  and 
encampments  yields  little  overall 
coverage  improvement  when  shelters, 
soup  kitchens,  and  outreach  programs 
are  interviewed  over  time. 

The  NSHAPC  is  designed  to  cover  as 
much  of  the  Uterally  homeless 
population  as  possible  and  stiU  meet  the 
cost  considerations  of  the  sponsors. 
From  previous  research,  it  appears  that 
up  to  90  percent  coverage  of  the  Uterally 
homeless  population  is  achievable  with 
the  shelter/soup  kitchen/outreach 
programs  methodology  conducted 
during  a  winter  month.  This  service- 
based  methodology  wiU  be  considerably 
cheaper  and  easier  than  implementing  a 
street  enumeration  to  attempt  to  get  the 
last  10  percent.  In  addition,  even  if  the 
resources  were  conunitted  to  achieve 
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full  coverage,  there  is  not  guarantee  we 
would  get  die  last  10  percent. 

b.  Incentives  to  Participate  in  the  Survey 

The  letters  and  information  on  the 
survey  have  been  written  to  explain  the 
benefits  of  the  survey  so  that 
respondents  will  be  encouraged  to 
participate  in  the  survey.  Also,  the 
Census  Bureau  has  designed  the  survey 
questionnaires  to  minimize 
respondents’  time  and  efforts.  We  think 
this  effort  will  encourage  providers  to 
participate  in  the  survey. 

4.  Contacts  for  Statistical  Aspects  and 
Data  Collection 

The  following  individuals  are  being 
consulted  on  statistical  aspects  of  the 
survey  design: 

Dr.  Martha  Burt,  The  Urban  Institute, 
2100  M  Street,  NW,  Washington,  £)C 
20037,  Tel:  (202)  857-6551 
Dr,  Michael  Dennis,  Research  Triangle 
Institute,  Center  for  Social  Resear^ 
and  Policy  Analysis,  PO  Box  12194, 


Reseeirch  Triangle  Park,  NC  27709- 
2194,  Tel:  (919)  541-6429 
Dr.  Charles  H.  Alexander,  Demographic 
Statistical  Methods  Division,  Bureau 
of  the  Census,  Washington,  DC  20233, 
(301) 457-4290 

The  Census  Bureau  will  collect  the 
data  for  this  survey.  Mr.  Steven  Tomldn 
is  responsible  for  the  collection  of  all 
data  and  is  the  Census  Bureau  contact 
person  for  the  survey. 

Mr.  Steven  C.  Tourkin,  Demographic 
Surveys  Division,  Bmeau  of  the 
Census,  Washington,  DC  20233,  (301) 
457-3791 

List  of  Attachments 

Attachment  A  NASHAPC-IOOA, 
Service  provider  Core  Data 
Questionnaire 

Attachment  B  NASHAPC-IOOB, 
Emergency  Shelter  Program 
Questionnaire 

Attachment  C  NASHAPC-IOOC, 
Transitional  Housing  Program 
Questionnaire 


Attachment  D  NASHAPC-IOOD, 
Voucher  Program  Questionnaire 
Attachment  E  NASHAPC-IOOE, 
Permanent  Housing  for  the 
Homeless  Program  Questionnaire 
Attachment  F  NASHAPC-IOOF, 
Alcohol/Drug  Program 
Questionnaire 

Attachment  G  NASHAPC-IOOG, 
Mental  health  Care  Program 
Questionnaire 

Attachment  H  NASHAPC-IOOH, 
Physical  Health  Care  Program 
Questionnaire 

Attachment  I  NASHAPC-IOOI,  Drop-in 
Center  Program  Questionnaire 
Attachment]  NASHAPC-IOOJ,  HIV/ 
AIDS  Program  Questionnaire 
Attachment  K  NASHAPC-IOOK, 
Outreach  Program  Questioimaire 
Attachment  L  NASHAPC-IOOL, 

‘Other’  Program  Questionnaire 
Attachment  M  NASHAPC-IOOM, 
Provider  Update  Form 
Questionnaire 
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Attachment  A 

Form  HPWUS-IOOA,  Service  Provider  Core  Data  Questionnaire 

-Open-  (At  this  point,  we  have  a  knowledgeable  respondent  on 
the  phone) 

We  are  conducting  a  survey .....  for  the  Interagency  Council 
on  the  Homeless  (an  agency  composed  of  Federal  agencies) . 

We  have  your  facility  as  rfill  provider  name!  located  at 
rfill  address!.  Is  this  correct? 

[  ]  Yes 

[  ]  No 

la.  Do  you  offer  programs  to  serve  homeless  persons  at  THIS 
ADDRESS?  -  By  homeless  I  mean  persons  without  a  home  as 
defined  by  the  Stewart  B.  McKinney  Homeless  Assistance  Act 
of  1987.  (Need  to  know  what  this  definition  is)  By  THIS 
ADDRESS  I  mean  that  you  provide  [bold]  direct  programs  and 
services  [n]  to  clients  from  this  location. 

[  ]  Yes  [Gqto  Q2a] 

[  ]  No  [Goto  List] 

V 

-List- 

We  will  be  sending  you  a  list  of  service  providers  in  your 
county.  We  ask  that  you  help  us  to ‘compile  a  more  complete 
list  of  service  care  providers  in  your  county  so  that  we  may 
better  conduct -our  survey.  Please  give  me  the  name,  address 
and  telephone  number  of  the  best  person  to  send  our  list  of 
service  providers  to. 

@PROVIDER  - > _ 

@CONTACT - > _ ^ 

@STREET  - > _ 

@CITY - >__ _ 

@ST - > _  @ZIP - > _ 

@PHONE  - > _ 

2a.  We  are  collecting  information  about  housing  programs,  food 

programs,  and  health  care  programs.  I  would  like  to  ask  you 
about  specific  programs  you  provide  at  this  address.  Do  you 
offer  an  emergency  shelter  program?  -  [By  emergency  shelter 
program  I  mean  a  program  which  operates  on  a  first-come 
first-served  basis  where  people  must  leave  in  the  morning 
and  have  no  guaranteed  bed  for  the  next  night  OR  be  provided 
a  specific  bed  for  a  specified  period  of  time  (even  if  they 
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leave  the  building  every  day) .  Please  include  facilities 
which  provide  temporary  shelter  during  extremely  cold 
weather  (such  as  churches)  and  emergency  shelters  for 
runaway  or  neglected  children  and  youth,  and  shelters  for 
abused  women. ] 

[  ]  Yes 

[  1  No 

2b.  Do  you  offer  a  transitional  housing  program?  -  A 

transitional  housing  program,  with  a  maximum  stay  for 
clients  of  up  to  two  years,  offers  augmented  services  to 
promote  self-sufficiency  and  to  gain  permanent  housing. 

By  augmented  services  I  mean . 

[  ]  Yes 
[  ]  No 

2c.  Do  you  offer  permanent  housing  for  homeless  people?  - 
Permanent  housing  for  homeless  people  includes  support 
services.  This  housing  may  be  section  8  vouchers.  Public 
Housing  Authority  (PHA)  units.  Single  Room  Occupancies 
(SROs) ,  and  other  long-term  housing  assistance.  This  is 
very  important,  please  ONLY  include  permanent  housing 
designed  to  serve  persons  who  are  coming  from  emergency 
shelters,  transitional  housing,  or  homeless  AT  THE  TIME  OF 
ENTRY  INTO  the  permanent  housing.  By  support  services  I 
-  mean  (services  to  increase  the  stability  and  independence  of 
individuals  or  families  (e.g.,  independent  living  training). 

PHA  -  Public  Housing  Authority 

SRO  -  Single  Room  Occupancy  (consists  of  private 

living/sleeping  rooms  and  shared  kitchens  and 
bathrooms  facilities.  An  SRO  unit  does  not  have  a 
complete  and  private  kitchen  and  bathroom  facilities 
for  each  resident.  One  or  two  adults  may  occupy  an 
SRO  unit.  Each  living/sleeping  room  is  considered  one 
dwelling  unit. 


[  ]  Yes 
[  ]  No 
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The  next  questions  asks  about  food  programs. 

2dl. V  Do  you  offer  soup  kitchen  or  jne^l  distribution  programs?  - 
This  includes  soup  kitchens,  food  lines,  and  programs 
distributing  prepared  breakfasts,  lunches,  or  dinners  for 
homeless  or.  needy  people.  These  programs  may  be  organized 
as  food  service  lines,  bag  or  box  lunches,  tables  where 
people  are  seated,  then  served  by  program  personnel.  These 
programs  may  or  may  not  have  a  place  tq  sit  and  eat  the 
meal.  Needy  people  are.... 

i  ]  Yes 
[  ]  No 

2e.  Do  you  offer  a  food  pantry  program?  -  By  food  pantry 

program,  I  mean  a  program  which  distributes  uncooked  food  in 
boxes  or  bags. 

[  ]  Yes 
[  ]  No 

2f.  Do  you  offer  a  mobile  food  program?  -  This  includes  programs 
for  homeless  persons  which  visit  designated  street  locations 
for  the  primary  purpose  of  providing  food. 

[  ]  Yes 
[  ]  No 

2g.  Do  you  offer  an  outreach  program?  -  This  includes  programs 
in  which  homeless  persons  are  contacted  in  non-traditional 
settings  (for  example,  on  streets,  in  subways,  under 

.  bridges,  in  parks)  to  offer  food,  blankets,  or  other 

necessities;  to  assess  needs  and  attempt  to  engage  them  in 
services;  to  offer  medical,  mental  health  and/or  substance 
abuse  services;  and/or  to  offer  other  assistance  on  a 
regular  basis  for  the  purpose  of  improving  their  health, 
mental  health,  or  social  functioning,  or  increasing  their 
utilization  of  human  services  and  resources.  By  regular  I 
mean  at  least  once  a  week;  and  services  may  be  during  the 
day  or  at  night. 

[  ]  Yes 
[  ]  No 

2h.  Do  you  offer  a  physical  health  care  program?  -  This  includes 
programs  that  provide  health  care  to  homeless  persons,  such 
as  medical,  dental,  and  other  health  care. 


[  ]  Yes 
[  ]  No 
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2i.  Do  you  offer  a  mental  health  program  for  homeless  persons?  *- 

This  includes  services  provided  to  improve  mental  or 
psychological  health  or  the  ability  to  function  well  in 
social  settings.  Specific  services  include  intervention  or 
hospitalization  during  a  moment  of  crisis,  counseling, 
psychotherapy,  psychiatric  services,  and  psychiatric 
medication  monitoring. 

[  ]  Yes 
[  ]  No 

2j.  DC  you  offer  alcohol  or  other  drug  programs  for  homeless 
persons?  -  This' includes  services  that  are  provided  in  a 
supervised  setting  to  ensure  that  an  individual  safely 
reduces  his/her  level  of  alcohol  or  other  drug  intoxication 
to  zero.  The  supervision  may  be  provided  by  medically 
trained  staff  and  may  include  the  use  of  medication  to 
control  withdrawal. 

[  ]  Yes 
[  ]  No 

2X.  Do  you  offer  HIV/AIDS  programs  for  homeless  persons? 

[  ]  Yes 
[  ]  No 

21.  Do  you  offer  a  drop-in  center  program?  -  Drop-in  centers 
provide  daytime  services  primarily  for  homeless  persons 
other  than  facilities  serving  meals,  which  are  included  in 
SOUP  KITCHENS.  When  thinking  about  drop-in  centers,  do  not 
include  those  centers  that  only  serve  meals.  If  only  meals 
are  served,  please  include  them  under  soup  kitchens.  (help 
screen)  -  If  soup  kitchen  go  back  to  soup  kitchen  question 
Q2dl. 

[  ]  Yes 
[  1  No 

2m.  Do  you  have  migrant  housing  that  is  used  to  house" homeless 
people  in  the  off  season?  - 


[  ]  Yes 
[  ]  No 
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2n.  Do  you  offt^r  housing  in  exchange  for  vouchers?  -  Please 
include  hotels,  motels,  or  other  facilities  that  are  not 
shelters,  for  which  vouchers  are 'given  out  OR  which  operate 
under  contact  to  provide  shelter  to  homeless  people. 

[  ]  Yes 
[  ]  No 

20.  Does  your  office  distribute  vouchers  fof  shelter?  -  Include 
offices  which  distribute  vouchers  for  shelter  to  homeless 
people. 

[  ]  Yes 
[  ]  No 

2p.  Do  you  offer  other  programs  which  serve  homeless  clients?  -* 
Include  those  facilities  which  provide  services  for  homeless 
persons,  such  as  education,  clothing  distribution  centers, 
and/or  employment  skills  training. 

r  ]  Yes  [  ]  No 

-2aspec- 


Can  you  specify  the  other  types  of  programs  that  you  offer? 
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This  next  set  of  questions  are  asked  for  any  program  that  the 
facility  offers.  That  is,  nay  questign  2a.  through  2p.  marked 
'Yes'.  For  illustrative  purposes,  the  following  questions  refer 
to  the  emergency  .housing  program. 

BEGIN  LOOP 

/ 

I'm  now  going  to  ask^you  some  questions  about  your  emergency 
shelter  program. 

3ai.  Think  ahead  to  February  1996,  on  what  days  will  you  operate 
the  emergency  shelter  program  in  February  1996?  When 
answering  these  questions,  only  consider  the  emergency 
shelter  program.  -  (MARK  "X"  EACH  DAY  THAT  APPLIES.  If  • 
open  every  day  enter  "E”  for  every  day.) 

©EVERYDAY  [if  ©EVERYDAY  EQ  E  THEN  goto  Q3WK  ELSE  goto 
3a2.) 


_ Every  day 

[goto  3WK] 

_ Th 

FEBl 

Fr  FEB2 

St 

FEB3 

Sn 

FEB4 

Mn 

FEB5 

Tu  FEB6 

_ ^Wd 

FEB7 

_ Thur  FEB8 

Fr 

FEB9 

St  FEBIO 

Sn 

FEBll 

Mn 

FEB  12 

_ Tu 

FEB13 

Wd  FEB 14 

Th 

FEB15 

Fr 

FEB16 

St 

FEB17 

Sn  FEB18 

Mn 

FEB19 

'  Tu 

FEB20 

Wd 

FEB21 

Th  FEB22 

Fr 

FEB2  3 

St 

FEB24 

Sn 

FEB25 

Mn  FEB26 

_ Tu 

FEB27 

Wd 

FEB28 

Th  FEB29 


3WK.  I  would  like  to  verify  that  you  are  open  on  Saturdays 
and/or  Sunday  during  the  weekend.  Is  this  correct? 

[  ]  Yes  [Goto  3a2] 

[  ]  No  [Go  to  3al] 
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3a2.  on  those  days  in  February  when  the  emergency  shelter  program 
operates,  how  many  ADULTS,  age'd  18  years  or  older,  does  the 
program  serve  at  this  location? 


3a3.  Of  these  ADULTS,  approximately  what  percent  are  homeless  now 
or  were  homeless  prior  to  participating  in  this  program? 

_ % 

3a4.  Of  the  adults,  approxi^tely  what  percentage  use  the 
program  10  or  more  days  a  month? j _ % 

3a5.  I'm  now  gaing  to  ask  about  the  numbers  of  children  and  youth 
that  the  program  serves.  We  consider  'youth'  to  be  aged  12 
to  17.  On  those  days  in  February  when  the  emergency  shelter 
program  operates,  how  many  YOUTH  does  the  program  serve  at 
this  location? 

_ .  [If  0,  goto  3a6] 

3a5b.  Of  these  YOUTH,  aged  12  to  17  approximately  what 

percent  are  homeless  now  or  were  homeless  prior  to 
participating  in  this  program? 

% 


3a6.  I'm  now  going  to  ask  about  the  numbers  of  children  that  the 
program  serves.  We  consider  'children'  to  be  under  the  age 
of  12  years.  On  those  days  in  February  when  the  emergency 
shelter  progr2un  operates,  how  many  CHILDREN  does  the  program 
serve  at  this  location? 

_  [If  0,  goto  3a7] 

Of  these  CHILDREN,  under  the  age  of  12,  approximately 
what  percent  are  homeless  now  or  were  homeless  prior  to 
participating  in  ^his  program? 


3a6b. 
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Now  I  am  going  to  ask  you  some  questions  about  the  percentages 
of  different  groups  of  people  who  use  your  facility. 

3a7.  On  an  average  day  that  you  aife  dpen  in  February,  do  you 
serve  - 

(a)  both  unaccompanied  single  persons  and  couples  or 
families? 

[  ]  Yes  [6oto  3a8] 

[  ]  No  [boto  3a7b] 

(b)  Do  you  have  only  unaccompanied  single  persons  or  just 
couples  and  families? 

[  ]  Unaccompanied  persons  [Goto  Q3a8] 

[  ]  Couples  and  families  [Goto  Q3all] 

Now  I'm  going  to  ask  more  about  the  unaccompanied  single  persons 
that  use  your  program.  I  want  to  find  out  what  percent  are 
adults,  what  percent  are  youths,  and  what  percent  are  children. 

3a8a.  What  percentage  of  your  unaccompanied  single  persons 
are  adults,  18  years  of  age  or  older? 

_ %  adults 

3a8b.  What  percentage  of  your  unaccompanied  persons  are 
youths?  Youths  are  12  to  17  years  old. 

_ %  youths 

3a8b.  What  percentage  of  your  unaccompanied  persons  are 
children?  Children  are  under  12  years  old. 

_ %  children? 


The  next  questions  ask  about  unaccompanied  ADULTS  that  use  your 
program. 

3a9.  Of  these  unaccompanied  adults  what  percentage  are  male  and 
what  percentage  are  female? 

_ %  Male 


.%  Female 
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Nov  I  am  going  to  be  asking  about  the  unaccompanied  youths  that 
use  your  program.  Youths  are  ages  12  to  17. 

3al0a.  What  percentage  of  your  unaccompanied  youths  are  male 
and  vhat  percentage  are  femald? 

(a)  _ %  Male 


(b)  _ %  Ffemale 


Now  I  am^going  to  be  asking  about  the  unaccompanied  children  that 
use  your  program.  Children  are  under  the  age  of  12. 

3al0b.  What  percentage  of  your  unaccompanied  children  are  male 
and  what  percentage  are  female? 

(a)  _ %  Male 

(b)  _ %  Female 

3alla.  I'm  goiiig  to  ask  you  about  the  couples  or  fenailies  that 
the  program  serves.  There  are  3  groups  of  these  -  (l) 
single  parent  families  with  children,  (2)  two-parent 
families  with  children,  (3)  adults  couples  without 
children.  Considering  these  groups,  what  percentage  of 
the  couples  and  families  are  -  • 

(a)  Single-parent  families  with  children?  _ % 

(b)  Two-parent  families  with  children?  _ % 

(c)  Adult  couples  without  children?  _ %  ^ 

3al2.  Is  this  program  a  - 


Mark  (X)  only  one  box. 

(1)  [  ]  Nonprofit,  religious  affiliated  program? 

(2)  [  ]  Non-profit,  non-sectarian  program? 

(3)  [  ]  Private,  for  profit  agency? 

(4)  [  ]  Government  agency? 
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3al3a.  What  percentage  of  your  funding  for  this  program  comes 
from  private  funding  such  as  donations,  foundation 
grants.  United  Way,  individual's  contributions? 


What  percentage  of  your  funding  for  this  program  comes 
from  Federal,  State,  or  local  Government  funding? 

% 

What  percentage  of  your  funding  for  this  program  comes 
from  mother  source? 

_ % 

3al3csp’- 

Please  specify  the  source  of  this  other  funding. 


3al4a.  Does  this  program  focus  on  any  of  the  following 
population  groups 

-  needy  or  impoverished  people? 

[  ]  Yes 
[  ]  No 

3al4b.  victims  of  domestic  violence,  abused  women? 

[  ]  Yes 
[  ]  No 

3al4c.  runaway  or  homeless  children  or  youth? 

[  ]  Yes 
[  ]  No 

3al4d.  people  with  mental  health  problems? 

[  ]  Yes 

[  ]  No  - 

3al4e.  people  with  (only)  drug  or  alcohol  problems? 

(no  mental  health  problems) 


3al3b. 


3al3c. 


[  ]  Yes 
[  ]  No 


3al4f . 


3al4g. 


3al4)i. 


3al4i. 


3al4isp 
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people  with  drug  (including  every  drug  except  alcohol?) 
and  mental  health  problems?' 

[  ]  Yes 
[  1  No 

people  with  HIV/AIDS? 

[  ]  Yes 
[  ]  No 

veterans? 


[  ]  Yes 

[  ].  No 

Is  any  one  else  served  by  this  program? 

[  ]  Yes  [Goto  3al4isp] 

[  ]  No  ['Goto  3al4j] 

.  Please  specify  who  else  is  served  by  this  program. 


You  told  me  that  you  focus  on  rfill  03all4a»03al4isD 
where  entry  EO  n  .  Which  of  these,  if  any,  would  you 
consider  to  be  the  PRIMARY  population  group  that  you 
serve? 


40661 


3al4j. 
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The  following  questions  are  asked  if  3al4h  i?  'Yes'.  That  is,  is 
veterans  are  a  focus  group  for  the  program. 

3al5.  You  told  me  that  one  of  the  groups  this  program  serves 
is  veterans.  Of  all  the  clients  that  you  serve  in  this 
program^  what  percent  are  veterans? 

3al6.  Among  these  veterans,  what  percent  are  eligible  for 
service-connected  benefits? 

_ % 

3al7.  Is  this  program  sponsored  by  VA? 

[  ]  Yes  [Goto  3al7a) 

[  ]  No  [Gotp  3al8] 

3al7a.  Is  this  a  domiciliary  progreun? 

[  1  ^es 

[  ,]  No  . 

3al7b.  Is  this  an  ECMI  contracted  program? 

(Homeless  Chronically  Mentally  Ill) 

[  ]  Yes 

[  ]  No 

3al7a.  Is  this  a  VA  grant  or  per  diem  program? 

[  I  Yes 
[  ]  No 

3al8.  Is  this  program  sponsored  by  state  or  local  government? 
[  1  Yes 

C  I  No 

3al9.  Is  this  program  sponsored  by  any  government  agency, 

other  than  VA,  state  or  local? 

[  ]  Yes  [Goto  3al9b] 

[  ]  No  [Goto  conta] 
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3al9b.  What  government  agency  is  this? 


The  following  questix>n  is  asked  to  all  respondents,  as  part  of 
the  loop. 

-conta- 

We  will  be  sending  ai  brief  questionnaire  to  a  sample  of 
providers  which  asks  some  more  detailed  questions  about  the 
programs.  If  you  are  selected,  who  is  the  best  person  to 
contact  about  the  emergency  shelter  program? 

0CONTACTA - > _ _ 

§ADDRESS - >  _ ^ _ 

§CIT¥ - > _ _ 

0ST  — > _  ezip >_: _ 

@PHONE  - > _ 


END  LOOP 


40664 
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The  following  questions  will  be  included  at  the  beginning  of  the 
loop  for  soup  kitchens: 

2d3.  Do  you  offer  breakfast? 

[  ]  Yes 

[  ]  No 

2d4.  Do  you  offer  Idnch? 

I 

[  ]  Yes 
[  ]  No 

2d5.  Do  you  offer  dinner? 

[  ]  Yes 
C  ]  No 

2d6.  Within  the  past  30  days,  did  you  receive  any  USDA-donated 
foods,  that  is  food  that  was  donated  by  the  United  States 
Department  of  Agriculture,  for  your  feeding  program? 

[  ]  Yes  [Goto  2d8] 

[  ]  No  [Goto  2d7] 

2d7.  Does  your  prograua  ever  receive  USDA-donated  foods? 

[  ]  Yes  [Goto  2d8] 

[  ]  No  [Goto  2d9] 

2d8.  On  average,  how  often  do  you  receive  USDA  foods?  Would 
you  say  that  it  is  > 

[  ]  Every  month? 

[  ]  Every  quarter? 

[  ]  Less  often  than  once  each  quarter? 

2d9.  About  what  proportion  of  the  total  foods  used  in  your 

feeding  program  does  the  USDA-donated  food  account  for? 

[  ]  5  percent  or  less 

[  ]  5-10  percent 

[  ]  10-25  percent 

[  ]  25-50  percent 

[  ]  more  than  50  percent 
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After  all  loops  are  completed,  the  following  question  will  be 
asked.  Please  note  that  this  is  identical  to  the  question  asked 
if  question  1  is  'No' . 


-List- 

We  will  be  sending  you  a  list  of  service  providers  in  your 
county.  We  ask* that  you  help  us  to  compile  a  more  complete 
list  of  service^  care  providers  in  your  county  so  that  we  may 
better  conduct  our  survey.  Please  give  me  the  name,  address 
and  telephone  number  of  the  best  person  to  send  our  list  of 
service  providers  to.  . 

^PROVIDER  - > _ 

@  CONTACT - >; _ _ _ 

0 STREET - > _ _ _ 

@CITY - > _ 

0ST - •> _  @ZIP - > _ 


0PHONE  - > 


40666 


HPWUS 

7/21/95 
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100B  Attachments 


EMERGENCY 

SHELTER 

PROGRAMS 


This  questionnaire  contains  some  detailed  questions  about  your 
emergency  shelter  program.  We  are  interested  in  information  about; 

*  services  that  might  be  needed  by  the  clients  who  use  this  program; 

*  the  capacity  and  utilization  of  your  facility,  and 

*  where  your  clients  go  when  they  leave  your  facility. 


If  you  operate  more  than  one  program  from  your  location,  please 
consider  only  your  emergency  shelter  program  when  answering 
these  questions. 


^ ; 
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b.  How  often  are  your 


c.  Where  is  this  service 
I  available  . . . 

MARK  ALL  THAT  APPLY 


clients  able  to  get 
this  need  met  . . 

MARK  (X)  ONE  BOX 


1  a.  Id  the  provision  of  food  and/or  clothing 

needed  by  the  typical  client  in  this  program? 


Answer  b  and  c  for  each  'Yes 


Not  at  all 


community  I 


|c.  Where  is  this  service 


2  a.  Are  the  following  ‘life  skills’  services 

needed  by  the  typical  client  in  this  program? 


available . . . 

MARK  ALL  THAT  APPLY 


Answer  b  and c  for  each  'Yes' 


Elsewhere 
in  the 

community 


(1)  Money  management  or  budgeting  f  ]  Yes 


(2)  Household  skills  -  cooking,  cleaning,  [  ]  Yes 
maintenance  j  j  No 


b.  How  often  are  your  Ic.  Where  is  this  service 


3  a.  Are  the  following  ‘case  management'  services 
needed  by  the  typical  client  in  this  program? 


clients  able  to  get 
this  need  met  . . 
MARK  (X)  one' BOX 


available . . . 

MARK  ALL  THAT  APPLY 


Answer  b  and  c  for  each  'Yes 


Some 

times 


Seldom 


communityl  Not  at  all 


(3)  Referral  or  assistance  with  entitlements  (  J  Yes 


(4)  Followup  after  client  leaves 


c.  Where  is  this  service 


available . . . 

MARK  ALL  THAT  APPLY 


Not  at  all 


communityl 


(3)  Assistance  with  landlord/tenant 


relations 


4  a.  Are  the  following  .‘housing*  services 

needed  by  the  typical  client  in  this  program? 

Answer  b  and  c  for  each  'Yes ' 

(1)  Locating  housing 

1  lYes - 

I  ]  No 

(2)  /Vpplying  for  rental  assistance 

[  lYes - 

t  1  No 

1 

(1)  Nee^  assessment  (  ]  Yes - 

[  1  No 

j 

(2)  Development  of  individual  goals  and  [  ]  Yes - 

service  plans  [  ]  No 

40668 
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5  a.  Ara  tha  following  ’aducation*  aarvieaa 

naadad  by  tha  typical  cliant  in  this  program? 


Antwtr  b  and  e  for  oaeh  '/as' 


(1)  Halp  children  anroil  in  school/ 


(7)  Family  Ntaracy  sarvicas 


Litaraq 


6  a.  Ara  tha  following  'amploymant'  sarvicas 

naadad  by  tha  typical  cKant  in  this  program? 


available  .  .  . 

MARK  ALL  TtlATAPPI.  Y 


Answof  b  and  e  for  »aeh  "Yas' 


Hara, 
at  this 

addrass 


Elsawhera 
in  tha 


communMyl 


(1)  Assassmant  of  job  skHls 


(2)  Job  Finding/Ratantion  skills 


(a.g.  training  for  job  intarviaws) 
(3)  Job  rafarral  or  placamant 


(4)  Training  for  spacific  jobs 


(5)  Vocational  rahabilitabon 


(6)  Placamant  in  voluntaar  jobs 


Ara  tha  following  'ganaral  haaHh  eara’  sarvicas 
naadad  by  tha  typical  cliant  in  this  program? 


availabla  .  . . 

MARK  ALL  THATAPn.  Y 


Haro, 
at  this 
addrass 


Elsawhara 
in  tha 


community  I 


(1)  HaaKh  cara  assassmant 


! 

(3)  Othar  chilhood  aducabon  [  ]  Yas - 

1  1  No 

(4)  Tutoring  for  school  children  [  ]  Yas - 

t  1  No 

(3)  Emargancy/acuta  cara 

(  JYas - 

[  1  No 

(4)  Prenatal  cara 

I  JYas - 

1  1  No 

(5)  Immunizations 

,  ]  Yas - 

f  1  No 

(6)  HiV/AIOS  sarvicas 

j  j  Yas - 

[  1  No 

(7)  TB  testing 

I  J  Yas - 

[  1  No 

(0)  Dental  cara 

(  JYas - 

[  1  No 

(10)  Hospice  cara 

1  lYas - 

[  1  No 

(8)  Basic  titaracy  training 

1  1  Yas - 

I  1  No 

[ 


■is  »  /  'j  < 
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8  a.  Are  the  following  'substance  abuse'  sen/ices 
needed  by  the  typical  client  in  this  program? 


this  r 

MARK 


Answer  b  and  c  for  each  'Yes 


Usuall 


(1)  Aicohol/drug  testing 


(saliva,  urine  or  blood] 


(2)  Alcohol/drug  dependence  assessment  [  ]  Yes 


(3)  Detoxification 


(4)  Outpatient  treatment 


(5)  Inpatient  treatment 


(6)  Alcoholics/Cocaine/Narcotics 


Anonymous 


c.  Where  is  this  service 
available .  . . 

MARK  ALL  THAT  APPLY 


9  a.  Are  the  following  'mental  health'  services 
needed  by  the  typical  client  in  this  program? 


Answer  b  and  c  for  each  'Yes 


Elsewhere  I 
in  the  i 
community  I 


Usuall 


Not  at  all 


(1)  Mental  health  assessment 


(2)  Medication  administration/monitoring  [  ]  Yes 


(3)  Crisis  intervention 


(4)  Outpatient  therapy/counseling 


(5)  Inpatient  treatment 


(6)  Peer  group/self  help 


(other  than  AA/NA/CA) 


ic.  Where  is  this  service 


10  a.  Are  the  following  other  services  needed 
by  the  typical  client  in  this  program? 

Answer  b  and  c  for  each  'Yes  ‘ 


available . . . 

MARK  ALL  THAT  APPLY 


Elsewhere 
in  the 


Usuall 


community  I 


(1)  Outreach 


(3^  Domestic  violence  counseling 


’(5)  Veteran’s  special  services 


(6)  Other  required  sen/ices 
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1 1  Is  transporation  or  transportation  assistance  provided  as  part  of  this  program? 

[  ]  Yes  -  -  ANSWER  QUESTION  12 

{  1  No  -  -  SKIP  TO  QUESTION  14,  on  the  next  page 

12  For  which  of  the  following  services  is  transpoitation  provided  to  clients? 

MARK  ALL  THAT  APPLY 

[  ]  Food  and/or  qlothing 

[  ]  Life  skills  counseling,  such  as  money  management,  household  skills,  parental  training 
[  ]  Case  management,  such  as  needs  assesment,  assistance  with  entitlements,  followup 

[  ]  Housing  search  services 

[  ]  Education  —  classes  for  adults  or  children 

[  ]  Employment  services,  such  as  vocational  rehabilitation,  sheltered  workshop,  training 
[  }  Healthcare 

[  ]  Substance  abuse  services 

[  ]  Mental  health  services 

[  ]  Child  care 

{  ]  Domestic  violence  counseling 

[  ]  Legal  assistance 

[  J  HIV/AIDS  services 

[  ]  '  Veteran's  special  services 

1 3  By  which  of  the  following  methods  are  the  transportation  services  provided? 

MARK  ALL  THAT  APPLY 

[  ]  Reimbursement  of  client  expenses  (e.g.  voucher,  cash,  tokens) 

I  1  Program  vehicles 

[  ]  Volunteers 

[  ]  Local  government  or  public  transportation 


Other  —  What? 
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14  Does  this  program  serve  unaccompanied  single  persons? 
1  (  ]  Yes  —  CONTINUE  WITH  QUESTION  15 


2  [  ]  No  —  SKIP  TO  QUESTION  21  ^ 

1 5  What  is  the  maximum  number  of  single  persons  y<^  can  shelter  in  your  facility 
per  day  or  night? 

_ Persons 

16  During  each  of  the  17  For  each  month  that  you  usually  operate  at  full  capacity  (100%), 

months  below,  at  what  ^  please  indicate  the  NUMBER  of  eligible  persons  you  had  to 
PERCENT  OCCUPANCY*  turn  away.  In  the  first  column,  dnter  the  NUMBER  of  persons 

for  single  persons  *  who  were  turned  away  on  any  one  day  or  night  In  the  second 

do  you  usually  operate?  column,  enter  the  TOTAL  NUMBER  usually  turned  away  during 

the  entire  month. 


Month  Percent 


Number  turned  away  Number  turned  away 

on  a  typical  day/night  altogether  during  the  month 


January  _ %  If  100% 

February  _ %  If  100% 


March  _ 

% 

If  100%  — 

April  _ 

% 

If  100%  — 

May  _ 

% 

If  100%  — 

June 

% 

If  100%  — 

July  _ 

_ % 

If100%-- 

August  _ 

_ % 

If  100%  -- 

September _ 

_ % 

If  100%  — 

October  _ 

_ % 

If  100%  — 

November _ 

_ % 

If  100%  — 

December _ 

% 

If  100%  — 

If  there  are  NO  periods  when  you  are  full  —  SKIP  to  Question  19 

If  there  are  periods  when  you  are  full  —  CONTINUE  with  Question  17  above 


40672 
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UNACCOMPANCD  SINGLE  PERSONS  —  Continual 


IS  Foe  th*  pariodi  that  you  oparaSad  at  FULL  capadly,  or  had  to  han  paraom  ammy. 
whal  «wara  tha  raaaona  that  damand  for  your  aaivicaa  or  faettiaB  hicraaaad? 


-Navar  fuHC  1  -*  SKIP  T0 19 


MARK  ALL  THAT  APPLY  WHEN  FUU 

1  (  ]  Incraaaa  in  naad 

2  (  ]  Saaaorwichangaa 

3  (  )  Changa  in  program  partiepation 

critaria 

4  I  ]  FacMaa  eioaad  ahawrhara 

5  [  I  EconomicQob  markat  changas 

S  [  ]  Chairga  in  program  funding  or  capa 
7(  I  Just  fiSad  to  iha  maximum 
S  (  I  Othar  —  WHAT? 


19  For  tha  parioda  that  you  oparalad  at  LESS  than  toll  capacity,  what  arara  Iha  raasona 
that  damand  for  your  sarvicaa  or  faeiMias  dacraaaad? 


Never  lass  than  full  (  j  —  SKIP  TO  20 


MARK  ALL  THAT  APPLY 

1  [  ]  Oaclina  in  naad 

2  [  ]  Seasonal  changas 

3  (  ]  Change  in  program  participation 

ciitaria 

4  (  ]  New  faciftas  added  elsewhere 

5  (  I  Economic/iob  markat  changes 

0  [  I  Change  in  program  funding  or  capacity 
7  (  I  Othar  — WHAT? 


20  This  question  asks  about  where  your  clients  go  whan  they  are  no  longer  served  by  your  program. 

Of  the  parsons  that  you  served  last  year,  plaasa  aatimata  vdwl  PERCENT 
of  the  singlo  parsorw  want  to  tha  folowing  destinations: 

Percent 


The  streets  or  other  outside  locations. . .  % 

Othar  emergency  shatter . . % 

TransitiorsJ  housing .  . . % 

Family  or  friend's  housing . .  . 

Private  unsubsidead  housing .  . . . 

Government  subsidized  housing,  a.g 
Section  8.  Public  or  Rural  Rental  Housing . . % 

Special  permanent  housing  for  disabled  homeless 

(mentally  Ml.  davelopmentally  disarVantaged,  HIV) .  % 

Hospital .  % 

Jail  or  prison .  % 

Other  -  -  Where? _ _% 


Don't  Know . . . . % 


The  above  should  total  to 


100% 
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21  Does  this  program  serve  couples/families  —  two  or  more  persons  living  as  a  unit? 

1  [  ]  Yes  —  CONTINUE  WITH  QUESTION  22 

2  [  ]  No  —  INTERVIEW  COMPETED  Thank  you! 


22  What  is  the  maximum  number  of  couples/families  you  can  shelter  in  your  facility 
per  day  or  night? 

_ Couples/Families 


23  During  each  of  the  24  For  each  month  that  you  usually  operate  at  full  capacity  (100%), 
months  below,  at  what  «  please  indicate  the  NUK^ER  of  eligible  couples/families  you  had 

to  turn  away.  In  the  fir^  column,  enter  the  NUMBER  of 
couples/families  who  were  turned  away  on  any  one  day  or  night 
In  the  second  column,  enter  the  TOTAL  NUMBER  usually  turned 
away  during  the  entire  month. 


PERCENT  OCCUPANCry 
do  you  usually  operate 
for  shelter  space  for 
couples/families? 


Month  Percent 


January 


February 


March 


April 


May 


June 


July 


August 


October 


Number  turned  away 
on  a  typical  day/night 


Number  turned  away 
altogether  during  the  month 


%  If  100% 


%  If  100% - 


%  If  100% - --- 


%  If  100% 


%  If  100% - 


%  If  100% - 


%  If  100% 


%  If  100% - 


September _ %  If  100% - 


%  If  100% - 


November _ %  If  100% 


December  _ %  If  100% - 


If  there  are  NO  periods  when  you  are  full  —  SKIP  to  Question  26 

If  there  are  periods  when  you  are  full  -  -  CONTINUE  with  Question  24  above 
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FAMIUES/COUPLES  —  ConlintMd 


25  For  tho  poriod*  that  you  oporalod  at  FULL  capacity,  or  had  to  him  faaiHlaa/coMptaa 
away,  what  war#  tha  raasona  that  damand  for  your  sarvicaa  or  facWty  incraasad? 


MARK  ALL  THAT  APPLY  WHEN  FUU 


Navar  full  {  ]  ■‘-  SKIP  TO  26 


1  (  )  Incraaaa  in  naad 


2  [  ]  Saasonai  changaa 


3  [  ]  Changa  m  program  participation 
criteria 


4  I  ]  Faciliaa  eloaad  atsawhara' 


5  (  ]  Economic/iob  markat  changas 


6  I  ]  Changa  in  program  funding  or  eapaci 


7  I  I  Just  filted  to  tha  maximum 


8  [  I  Othar  —  WHAT? 


26  For  tha  periods  that  you  oparatad  at  LESS  than  full  capacity  for  ceuptes/famUias, 
what  wara  tha  raasons  that  damand  for  your  sarvicas  or  facility  docraasad? 


MARK  ALL  THAT  APPLY 


Navar  lass  than  full  I  J  —  SKIP  TO  27 


1  I  ]  Oaclina  m  rtaad 


2  [  I  Saasonai  changas 


3  [  J  Changa  in  program  participation 
criteria 


4  I  ]  Naw  facilitas  addad  alsawhara 


5  (  I  Economic/job  markat  changes 


6  {  I  Changa  in  program  funding  or  capac 


7  (  I  Othar  --  WHAT? 


'27'This  question  asks  about  where  your  clients  go  whan  ^y  are  no  longer  served  by  your  program. 

Of  tha  familios/couplas  that  you  served  last  year,  please  astimata  what  PERCENT 
went  to  tha  following  destinations: 

Percent 


Tha  streets  or  othar  outside  locations . 

% 

% 

% 

% 

% 

Government  subsidizad  housing,  a.g 

Section  B.  Public  or  Rural  Rental  Housing . 

% 

Special  permanent  housing  for  disabled  homeless 
(mantallv  ill.  develoDmantally  disadvantaged.  HIV) . . 

% 

% 

% 

Other  —  Where?  . 

% 

I 

_  ! 

Don't  Know  . ^ . . %  j 


Tha  above  should  total  to 


100% 
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HPWUS 

7/21/95 


100F 


Attachment  F 


ALCOHOLyDRUG 

PROGRAMS 


This  questionnaire  contains  some  detailed  questions  about  your 
alcohol/drug  program.  We  are  interested  in  information  about 
services  that  might  be  needed  by  the  clients  who  use  this  program. 
If  you  operate  more  than  one  program  from  your  location, 
please  consider  only  your  aicohol/drug  program  when 
answering  these  questions. 


c.  Where  is  this  service 


available ... 

MARK  ALL  THAT  APPLY 


Here,  Elsewhere 
at  this  in  the 
address  community 


Not  at  all 


Not  at  all 


community  I 


c.  Vy^ere  is  this  service 

available . . . 

MARK  ALL  THAT  APPLY 


Not  at  all 


community  I 
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1  a.  Is  the  provision  of  food  and/or  clothing 

r>eeded  by  the  typical  client  in  this  program? 

Answer  b  andc  for  each  ‘Yes’ 


2  a.  Are  the  following  'life  skills'  services 

needed  by  the  typical  client  in  this  program? 

Answer  b  andc  for  each  Yes' 


(1)  Money  management  or  budgeting  [  )  Yes - 

_ LI.  No _ 


(2)  Household  skills  -  cooking,  cleaning,  (  ]  Yes - 

maintenance  (  1  No 


(3)  Personal  relations  counseling  -  (  J  Yes - 

conflict  resolution  [  j  No 


(4)  Parenting  training  [  )  Yes - j 

ILNo 


3  a.  Are  the  following  'case  management'  services 
j  needed  by  the  typical  client  in  this  program? 

i  Answer  b  and  c  for  each  'Yes' 


j  (1)  Needs  assessment 

1 

jYes - 

1  No 

1  (2)  Development  of  individual  goals  and 

1  service  plans 

JYes - 

]  No 

(3)  Referral  or  assistance  with  entitlements  [  ]  Yes - 

LINO 

1  (4)  Followup  after  client  leaves 

! 

JYes - 1 

[  1  No 

1 

j 

4  a.  /yre  the  following  'housing'  services 

needed  by  the  typical  client  in  this  program? 

Answer  b  and  c  for  each  'Yes' 

(1)  Locating  housing 

(  JYes - 

[J  No 

(2)  Applying  for  rental  assistance 

1  JYes - 

[  1  No 

I  .  (3)  Assistance  with  landlord/tenant 

I  relations 

I  JYes - 

LLNo 

I  (4)  Financial  assistance  with  utilities 

I  and/or  rent 

I  pipsiiiiiliiiiiiillilliiplll 

1  JYes - 

(  1  No 

c.  Where  is  this  service 

available . . . 

MARK  ALL  THAT  APPLY 

Here, 
at  this 
address 

Elsewhere 
in  the 

community 

Not  at  all 

t 

L  . 

c.  Where  is  this  service 
available . . . 

M.MtK  ALL  THAT  APPLY 
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Ar*  th«  following  ‘oduention*  •orvieos 
noodod  by  tho  typical  client  in  this  program? 


Answer  b  mnd  e  for  omeh  'Yo»' 


(9)  Basic  skills  training/adult  education  (  ]  Yas 


(6)  Placement  in  volunteer  jobs 


No 


availaMo  . . . 
UAXKAU.  THAT  Am.  Y 


Elsewhere 
in  the 
community 


(2)  Head  SUrt 

1  lYes - 

t  1  No 

(3)  Other  chithood  education 

[  1  Yes - 

[  1  No 

(4)  Tutoring  for  school  children 

[  lYes--.-- 
t  1  No 

(5)  English  as  a  Sacond  Languaga 

[  1  Yes - 

coursas 

H  No 

7  a.  Are  the  following  'general  heaNh  care*  services 
needed  by  the  typical  client  in  this  program? 

Answer  b  and  e  for  aaeh  "Yas' 

. 

health  history 

(  1  Yes - 

1  I  No 

(2)  Primary  care  —  physical  exam.  etc. 

1  J  Yes - 

I  1  No 

(3)  Emergency/acute  care 

J  i  Yes - 

I  1  No 

(4)  Prenatal  care 

[  1  Yes - 

[  1  No 

(5)  Immunizations 

I  1  Yes - 

!  1  No 

(6)  HIV/AIOS  services 

[  1  Yes - 

(  1  No 

(7)  TB  testing 

1  1  Yes - 

1  1  No 

(8)  TB  treatment 

1  1  Yes - 

1  1  No 

(9)  Dental  care 

[  1  Yes - 

1  1  No 

(7)  Family  literacy  services 

I  lYes - 

(e.g.  Even  Start/FamHy  Literacy) 

1  1  No 

(8)  Basic  litaracy  training 

1  1  Yes - 

_ LINO _ 

6  a.  Are  the  following  'employment'  services 

needed  by  the  typical  client  in  this  program? 

b.  How  often  are  your  c.  Where  is  this  service 

clients  able  to  get  available  .  .  . 

this  need  met _  MARK  ALL  THAT  Am  Y 

Antwar  b  and  e  for  aach  'Yas ' 

Here.  Elsewhere 

Some-  at  this  In  the 

UsuaRy  times  Seldom 'address  community  Not  at  all 

(1)  Assessment  of  job  skills 

[  1  Yes - 

.  - - 

I  1  No 

MIS 

(2)  Job  Finding/Retention  skills 

(  i  Yes - 

. 1 .  r 

(e.g.  training  for  job  interviews) 

1  1  No 

(3)  Job  referral  or  placement 

11  Yes - 

. .  . 1  r 

1  1  No 

(4)  Training  for  specific  jobs 

(  JYes - 

.  . ^  n 

[  1  No 

(5)  Vocational  rehabilitation 

t  1  Yes - 

. 

_ 1  1  No 
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8  a.  Are  the  following  'substance  abuse’  services 
needed  by  the  typical  client  in  this  program? 


Answer  b  and  c  for  each  'Yes 


communil 


(1)  Alcohoi/drug  testing 


(saliva,  urine  or  blood] 


(2)  Alcohol/drug  dependence  assessment  [  ]  Yes 


(4)  Outpatient  treatment 


(5)  Inpabent  treatment 


(6)  Alcoholics/Cocaine/Narcobcs 


Anonymous 


|c.  Where  is  this  service 


available . . . 

MARK  ALL  THAT  APPLY 


Elsewhere 
in  the 

community 


(3)  Crisis  inten/enbon 


±1^ 


(4)  Outpatient  therapy/counseiing 


(5)  inpabent  treabnent 


(1 )  Outreach 


(5)  Veteran's  special  services 


(6)  Other  required  services 


b.  How  often  are  your 

c.  Where  is  this  service 

10  a.  Are  the  following  other  services  needed 

clients  able  to  get 

available .  .  . 

1  by  the  typical  client  in  this  program? 

this  need  met  . . . 

MARK  ALL  THAT  APPLY 

Answer  b  and  c  for  each  'Yes ' 

MAHJv  (J^c  dCJ\ 

Here,  Elsewhere 

i 

1 

ISome-j 

at  this  in  the 

j 

Usuallv  bmes  Seldom 

address  communitv  Not  at  all 

9  a.  Are  the  following  'mental  health'  services 

needed  by  the  typical  client  in  this 

program? 

Answer  b  and  c  for  each  "Yes' 

(1)  Mental  health  assessment 

1  lYes - 

I  1  No 

;  (2)  Medicabon  administrabon/monitoring 

I  1  Yes - 

I  1  No 

;  (3)  Detoxibcabon 

1  lYes— — 

[  1  No 

(3)  Domesbc  violence  counseling 

1  lYes - 

1 

1  1  No 
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4 

1 1  Is  transporation  or  transportation  assistance  provided  as  part  of  this  program? 

[  ]  Yes - ANSVVER  QUESTION  12 

IlNp —  INTERVIEW  COMPLETE — Thank  You! 

12  For  which  of  the  following  services  is  transportation  provided  to  clients? 

MARK  ALL  THAT  APPLY 

[  ]  Food  and/or  clothing 

[  ]  Life  skills  counseling,  such  as  money  management,  household  skills,  parental  training 
[  J  Case  management,  such  as  needs  assesment,  assistance  with  entitlements,  followup 
[  ]  Housing  search  services 

[  ]  Education  -  -  classes  for  adults  or  children 

[  ]  Employment  senrices,  such  as  vocational  rehabilitation,  sheltered  workshop,  training 

[  ]  Health  care 

[  ]  Substance  abuse  services 

{  ]  Mental  health  services 

[  ]  Childcare 

[  ]  Domestic  violence  counseling 

[  ]  Legal  assistance 

[  I  HIV/AIDS  services 

[  ]  Veteran’s  special  services 

13  By  which  of  the  following  methods  are  the  transportation  services  provided? 

MARK  ALL  THAT  APPLY 

[  ]  Reimbursement  of  client  expenses  (e.g.  voucher,  cash,  tokens) 

(  ]  Program  vehicles 

[  ]  Volunteers 

[  ]  Local  government  or  public  transportation 
[  J  Other  —  What? _ 


10  Federal  Register  /  Vol.  60., No.  153  /  Wednesday,  August  9,  1995  7  Notices 


HPWUS-IOOK 

7/21/95 


Attachment  K 


OUTREACH 

PROGRAMS 


This  questionnaire  contains  some  detailed  questions  about  your 
outreach  program.  We  are  interested  in  information  about 
services  that  might  be  needed  by  the  clients  who  use  this  program. 
If  you  operate  more  than  one  program  from  your  location, 
please  consider  only  your  outreach  program  when 
answering  these  questions. 
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b.  How  often  are  your  |c.  Where  is  this  service 


clients  able  to  get 
this  need  met  . . 
MARK  (X)  ONE  BOX 


available . . . 

MARK  ALL  THAT  APPLY 


1  a.  Is  the  provision  of  food  and/or  clothing 

needed  by  the  typical  client  in  this  program? 


Answer  b  andc  for  each  'Yes 


communityl  Not  at  all 


times  i  Seldom 


communil 


(3)  Referral  or  assistance  with  entitlements  [  ]  Yes 


(1 )  Locating  housing 


(2)  Applying  for  rental  assistance 


(3)  Assistance  with  landlord/tenant 
relations  _ 


(4)  Financial  assistance  with  utilities  [  ]  Yes 


and/or  rent 


(1)  Food 

[  ]  Yes - 

1  1  No 

(2)  Development  of  individual  goals  and 

[  1  Yes - ,  !  1 

.  service  plans 

o 

j 
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b.  How  often  are  your 


ic.  Where  is  this  service 


4  a.  Are  the  following  'employment*  services 

needed  by  the  typical  client  in  this  program? 


clients  able  to  get 
this  need  met  .  . 
MARK  (X)  ONE  BOX 


available  .  .  . 

MARK  ALL  THAT  APPLY 


Answer  b  and  c  for  each  'Yes 


Some 

times 


Usuall 


Seldom 


I  communi 


(2)  Job  referral  or  placeme'nt 


5  a.  Are  the  following  'general  health  care'  services 
needed  by  the  typical  client  in  this  program? 


Answer  b  and  c  for  each  'Ves 


(1 )  Health  care  assessment 
health  history 


(2)  Primary  care  —  physical  exam,  etc.  [  ]  Yes 


(6)  HIV/AIDS  services 


(7)  TB  testing 


(8)  TB  treatment 


(9)  Dental  care 


(10)  Health  education/prevention 


(4)  Prenatal  care 

I  ]Yes - 

[  ]  No 

(5)  Immunizations 

[  I  Yes - 

_ U  No 

' '  ! 
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Ic.  Where  is  this  service 


available . . . 

MARK  ALL  THAT  APPLY 


Here, 
at  this 


Not  at  ail 


community  I 


communil 


(4)  Other  required  services 


6  a.  Are  the  following  ’mental  health’  services 
needed  by  the  typical  client  in  this  program? 

Answer  b  and  c  for  each  'Yes  ’ 

(1 )  Mental  health  assessment 

[  ]Yes - 

[  1  No 

(2)  Medication  admirustratTon/monitoring 

[  ]Yes - 

f  1  No 

(3)  Crisis  intervention 

1  lYes - 

[  1  No 

(4)  Outpatient  therapy/counseling 

[  JYes - 

1  ]  No 

(5)  Inpatient  treatment 

1  lYes - 

1  1  No 

'  X  '  '' 

(1)  Domestic  violence  counseling 

I 

]  Yes - 

1  No 

(2)  Legal  assistance 

I 

■< 

(D 

(/) 

1 

1 

1 

1 

1 

J  No 

(3)  Veteran’s  special  services 

1 

1  Yes - 

1  No 

40684 
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8  is  transporation  or  transportation  assistance  provided  as  part  of  this  program? 

•  [  1  Yes  —  ANSWER  QUESTION  9 

\ 

[]No —  INTERVIEW  COMPLETE — Thank  You! 

t 


9  For  which  of  the  following  services  is  transportation  provided  to  clients? 

MARK  ALL  THAT  APPLY 

[  ]  Food  and/or  clothing 

*  i 

[  ]  Life  skills  counseling,  such  as  money  management,  household  skills,  parental  training 
[  ]  Case  management,  such  as  needs  assesment,  assistance  with  entitlements,  followup 
[  ]  Housing  search  services 

[  ]  Education  -  -  classes  for  adults  or  children  - 

[  ]  Employment  services,  such  as  vocational  rehabilitation,  sheltered  workshop,.training 
[  ]  Health  care 

f  ~ 

[  ]  Substance  abuse  services 

[  ]  Mental  health  services 

[  1  Child  care 

{  ]  Domestic  violence  counseling 

[  ]  Legal  assistance 

[  ]  HIV/AIDS  services 

[  ]  Veteran’s  special  services  ^  « 


10  By  which  of  the  following  methods  are  the  transportation  services  provided? 

MARK  ALL  THAT  APPLY 

[  ] 

Reimbursement  of  client  expenses  (e.g.  voucher,  cash,  tokens) 

N 

Program  vehicles 

[  1 

Volunteers 

[  1 

Local  government  or  public  transportation 

' 

[  ] 

Other  —  What? 
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roMM  HPWUS-lOQM 
7/20/95 


uj.  otninMiNT  or  coMMuci 
u  J.  o^MiMCMT  or  MOUMI6  «M>  iMM  otmorwiMr 


LIST  UPDATE  FORM 

THE  SURVEY  OF  SERVICES  FOR  HOMELESS  PERSONS 


Regional  office  |  PSU  (Stata/Countyl 

1 

1  l^cntificMion  numb«r 

NAME  ANO  ADDRESS  OF  FAQllTY: 

Name 

A 

Street 

Stata  I 


Tataphona  No.  ( 


RETURN  COMPLETED  FORM  TO; 

BUREAU  OF  THE  CENSUS 
105  S  7th  StTMt.  NW  * 
First  Floor 

PhlladolpMo,  PA  19100-3395 


REVIEWING  THE  LIST  OF  SERVICE  PROVIOEIIS  ANO  KNOWLEDGEABLE  PERSONS  ANO 
ORGANIZATIONS  IN  YOUR  COUNTY 

Wo  hova  dovolopod  on  Initial  list  of  tarvieo  providara  and  organiiatlona  offoring  sarvicat  to  tho  homalasa  in 
your  county.  As  you  taviaw  tha  attachad  liat.  ploaaa  noto  that  our  Hat  may  not  includa  aoma  providara.  Wa  ara 
aapacially  concamad  that  tha  liat  may  not  includa  homalasa  programs  for  domostic  violanco  cantara.  runaway 
and  homalaaa  youth  ahaitars,  programs  issuing  vouchors  for  homalatt  parson,  and  transitional  living  shahsrs. 

If  you  know  tha  namaa  and  addroasaa  for  providara  of  thasa  sarvicat  and  any  othara  not  listad.  plaaaa  add  thorn 
to  tha  Hat  on  tha  back  of  thia  form.  Any  providara  that  you  ara  affillatad  with  should  ba  addad  to  tha  and  of  tho 
quaationnaira.  Form  HPWUS-100BIX).  includad  in  thia  packaga.  Wa  want  tha  aurvoy  to  show  all  avaitabla 
programs  ar>d  sarvicaa  in  your  county/city  baing  providad  to  homalasa  poopla.  Idantification  of  all  soivica 
providara  is  important  to  ua.  Balow  is  a  summar  -  of  tho  stops  to  follow  in  roviawing  tha  list  of  aarvics 
providers. 

A.  Instnictioiis  t 

1.  Look  ovor  the  attached  list  of  service  pro'Hdara  and  knowladgeabla  persons  or  organizations.  Also, 
review  the  descriptions  below  of  various  types  of  service  provtdera  that  wo  may  have  miasad  on  our  lisL 

2.  Add  any  service  providers,  local  knowled  (eabie  persons  or  organizations  not  itKiudad  on  tha  list  to 
attachad  HPWUS-L1A  form.  Thasa  organ  tatiorrs  and  parsons  should  not  be  affiliated  with  your 
prt>gram.  (Organizations  and  parsons  affiliated  with  your  program  should  be  recorded  on  tho  last 
pages  of  tha  quaationnaira.  Form  HPWUii-IOOBiX),  includad  in  your  package.)  Wa  can  uaa  any 
information  you  have  about  sarvicas  to  the  homeless  in  your  area. 

3.  Mark  tha  box  for  'No  new  names  to  add,*  if  you  have  no  additional  parsons  to  add  to  tha  list. 

4.  Writs  any  corrected  name  and/or  address  information  to  tha  right  of  the  old  information  on  the  list,  if 
you  know  anyone  on  the  list  who  has  changed  names  and/or  addresses. 

B.  Description  of  Typos  of  Sarvico  ProvMora 

Listed  below  are  detailed  descriptions  of  the  types  of  setvica  providers  to  include  in  your  listing. 

1.  Ragulariy  Schodulad  Outraach  Progrmta  for  tha  homeless  which,  on  a  regular  schedule,  visit 
designate  straet  locations  offering  honviless  people  food,  blankets  or  other  necessities. 

2.  Orog-in  Cantata  that  provide  daytime  sarvicas  priiMrily  for  tha  homeless  (other  than  facilities 
serving  meals  that  should  be  included  under  soup  kitchens). 

3.  Emargancy  Shaltars  which  operate  on  a  first-coma  first-served  basis  where  people  must  leave  in 
the  morning  and  have  no  guaranteed  bed  for  the  next  night  or  where  people  know  that  they  have  a 
bed  for  a  specified  period  of  time  (even  if  they  leave  the  building  every  day).  Shelters  include  facilities 
which  provide  temporary  sheltar  during  extremely  cold  weather  (such  as  churches)  and  may  provi^ 
emergency  shelter  for  runaway  or  neglected  children  arx)  youth,  or  for  battered  or  abused  women. 

4.  Transitional  Housing  (maximum  stay  up  to  two  years)  which  offer  augmented  services  to 
promote  salf-sufTiciency  and  to  gain  permanent  housing. 

B.  Permanent  Housing  for  homeless  people  with  support  services  may  include  Section  8  vouchers. 

FHA  units,  SROs,  and  other  long-term  housing  assistance. 

6.  Vouchar  Airangemanta  for  hotels,  motels,  or  other  facilities  (other  than  shelters)  for  which 
vouchers  are  given  out  OR  which  operate  under  contract  to  provide  shaltsr  to  homeless  people. 

7.  Soup  Kitchen  or  Meal  Distribution  include  soup  kitchens,  food  lines,  and  programs  distributing 
prepared  breakfasts,  lunches  or  dinners  for  homeless  or  needy  people.  These  programs  may  bo 
organized  as  food  service  lines,  bag  or  box  lunches,  tables  where  people  are  seated  and  than  served 
by  program  personnel,  etc.  These  progn  ms  may  or  may  not  have  a  place  to  sit  and  eat  the  meal. 

8.  Food  Pantry  distributes  uncooked  food  in  boxes  or  bags. 

9.  Health  Cara  Providers  provide  health  »ra  services  to  homeless  people.  This  includes  medical, 
dental,  and  other  health  problems. 

10.  Mental  Health  Programs  for  homelesi  persons  not  mentioned  previously. 

11.  Alcohol  or  other  Drug  Programs  for  <  lomeless  persons  not  mentioned  previously. 

12.  HIV/AIDS  Programs  for  homeless  persons  not  mentioned  previously. 

13.  Migrant  Housing  for  homeless  persons  in  the  off  season. 

14.  Other  Facllitias  which  provide  services  for  the  homeless,  such  as  clothing  distribution 
centers,  education  and/or  employment  skills  training. 


Public  reporting  burden  for  this  collection  of  information  is  estimated  to  averege  tS  minutes  per  response.  Sand  comments  regardirtg  this 
burden  esbmata  or  any  other  aspects  of  this  collection  of  information,  including  suggestions  for  reducing  this  burden  to  the  U.S. 
Department  of  Housing  and  Urban  OevelopmefH.  451  7lh  Street.  S.W.  Washington.  DC  20410,  a-uf  to  the  Offica  of  Management  and 
Budget  Paperwork  Reduction  Act  2S28-0167,  Washington,  DC  20503.  Do  not  sand  this  completed  foim  to  either  of  thasa  addresa. 


[FR  Doc.  95-19597  Filed  8-8-95;  8:45  am] 
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34  CFR  Part  345 

State  Grants  Program  for  Technology- 
Related  Assistance  for  Individuals  With 
Disabilities;  Proposed  Rule 
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DEPARTMENT  OF  EDUCATION 

34CFR  Part  345 

RIN  1820-AB28 

State  Grants  Program  for  Technology- 
Related  Assistance  for  Individuals 
With  Disabilities 

AGENCY:  Department  of  Education. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Secretary  proposes 
regulations  for  the  State  Grants  Program 
for  Technology-Related  Assistance  for 
Individuals  with  Disabilities.  This 
program  provides  grants  to  States  to 
support  systems  change  and  advocacy 
activities  designed  to  assist  States  in 
developing  and  implementing 
consumer-responsive  comprehensive 
Statewide  programs  of  technology- 
related  assistance.  These  regulations  are 
needed  to  implement  the  Technology- 
Related  Assistance  for  Individuals  with 
Disabilities  Act  Amendments  of  1994. 
The  proposed  regulations  incorporate 
statutory  requirements  and  provide 
rules  for  applying  for  and  spending 
Federal  funds  under  this  program. 

DATES:  Comments  must  be  received  on 
or  before  September  8, 1995. 

ADDRESSES:  All  comments  concerning 
these  proposed  regulations  should  be 
addressed  to  Carol  G.  Cohen,  U.S. 
Department  of  Education,  Mary  E. 
Switzer  Building,  Room  3420, 
Washington,  DC.  20202-5251.  Internet 
address  Tech — ^Assistance@ed.gov. 

A  copy  of  any  comments  that  concern 
information  collection  requirements 
should  also  be  sent  to  the  Office  of 
Management  and  Budget  at  the  address 
listed  in  the  Paperwork  Reduction  Act 
section  of  this  preamble. 

FOR  FURTHER  INFORMATION  CONTACT: 

Carol  G.  Cohen.  Telephone:  (202)  205- 
5666.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time. 
SUPPLEMENTARY  INFORMATION:  These 
proposed  regulations  would  implement 
Title  I  of  the  Technology-Related 
Assistance  for  Individuals  with 
Disabilities  Act  of  1988  (Act),  as 
amended  by  the  Technology-Related 
Assistance  for  Individuals  with 
Disabilities  Act  Amendments  of  1994 
(1994  Amendments)  (Pub.  L.  103-218). 
Title  I  of  the  Act  establishes  the  State 
Grants  Program  for  Technology-Related 
Assistance  for  Individuals  with 
Ehsabilities.  This  program  provides 
grants  to  States  to  support  systems 
change  and  advocacy  activities  designed 
to  assist  States  in  developing  and 


implementing  consumer-responsive 
comprehensive  Statewide  programs  of 
technology-related  assistance. 

The  State  Grants  Program  for 
Technology-Related  Assistance  for 
Individuals  with  Disabilities  supports 
the  National  Education  Goals.  The. 
program  furthers  the  goal  that  every 
adult  American — including  individuals 
with  disabilities — ^will  be  literate  and 
will  possess  the  knowledge  and  skills 
necessary  to  compete  in  a  global 
economy  and  exercise  the  rights  and 
responsibilities  of  citizenship. 

Summary  of  Major  Provisions 

The  following  is  a  sinnmary  of  the 
major  regulatory  provisions  for  the  State 
Grants  Program  for  Technology-Related 
Assistance  for  Individuals  with 
Disabilities.  The  summary  distinguishes 
between  regulatory  provisions  that  (1) 
incorporate  statutory  requirements  and 
(2)  other  regulatory  provisions.  The 
other  regulatory  provisions  contain 
interpretations  of  statutory  text  or 
provide  standards  and  procedures  for 
the  program  that  are  not  stated  in  the 
statutory  text.  The  Secretary  is  not 
authorized  to  change  statutory 
requirements.  Therefore,  commenters 
are  requested  to  direct  their  comments 
to  the  other  regulatory  provisious. 

•  Statutory  requirements 

These  proposed  regulations 
implement  the  following  statutory 
changes  enacted  in  the  1994 
Amendments: 

— Types  of  grants  (§  345.3): 

Each  State  is  eligible  for  one  3-yeeir 
development  grant,  one  2-year  extension 
grant  (initial  extension  grant),  and  one 
5-year  extension  grant  (second 
extension  grant).  During  the  foiuth  year 
of  a  State’s  second  extension  grant. 
Federal  funds  will  be  reduced  to  75%  of 
the  grant  award  received  by  the  State  in 
the  third  year;  in  the  fifth  year.  Federal 
funds  will  be  reduced  to  50%  of  the 
grant  award  received  by  the  State  in  the 
third  year.  After  the  fifth  year.  Federal 
funding  will  terminate.  Each  State  is 
required,  during  its  years  of  Federal 
funding  imder  the  Act,  to  seek 
alternative  private  and  public  funds  for 
the  future  to  enable  the  program  to 
continue  on  a  permanent  basis  after 
Federal  funding  is  terminated. 

— Mandated  activities  (§§  345.30(b)(1) 
and  345.55): 

States  receiving  grants  under  this 
program  will  be  required  to  either 
perform  six  specific  systems  change  and 
advocacy  activities  or  perform  other 
activities  and  demonstrate  through 
progress  reports  that  “significant 
progress”  has  been  made  in  the 
development  and  implementation  of  a 


consumer-responsive  comprehensive 
statewide  program  of  technology-related 
assistance. 

— Protection  and  advocacy  services 
(§345.55): 

A  State  shall  provide  protection  and 
advocacy  services  in  one  of  two  ways:  ' 
A  State  may  either  provide  funds  to  the 
designated  protection  and  advocacy 
organization  in  that  State,  or  a  State  may 
request  that  the  Secretary  annually 
reserve,  fi’om  the  funds  made  available 
to  the  State,  an  amoimt  of  funds  to 
provide  to  a  specific  protection  and 
advocacy  organization  in  that  State. 
However,  if  a  State  has  been  providing 
protection  and  advocacy  services 
through  an  entity  that  is  capable  of 
performing  the  ftmctions  that  would 
otherwise  be  performed  under  section 
102(e)(20)  of  the  Act  by  the  system 
described  in  that  section,  as  of  June  30, 
1993,  the  State  may  continue  to  do  so. 

The  minimum  amoimt  that  a  State 
must  expend  on  protection  and 
advocacy  services  is  determined  by  the 
Secretary,  based  on  the  size  of  the 
State’s  grant,  the  needs  of  individuals 
with  disabilities  within  a  State,  the 
population  of  a  State,  and  the 
geographic  size  of  a  State.  In 
determining  the  minimum  amount,  the 
Secretary  will  primarily  rely  on  the  size 
of  the  State’s  grant.  Annually  the 
Department  will  specify  the  minimum 
amount  for  each  State  and  will  transmit 
this  information  to  States.  The 
minimum  amount  shall  not  be  less  than 
$40,000  and  not  more  than  $100,000. 
(There  is  no  statutory  limit  or  ceiling  on 
the  amoimt  a  State  may  expend  on 
protection  and  advocacy  services.) 
Ehiring  the  fourth  and  fifth  years  of  the 
State’s  second  extension  grant,  this 
minimum  amount  will  be  reduced  to 
75%  and  50%,  respectively,  of  the 
minimum  amovmt  specified  for  the  State 
for  the  third  year  of  the  second 
extension  grant.  Federal  funding 
terminates  under  this  authority  after  the 
fifth  year. 

— Corrective  action  plan  (§§  345.60- 
345.62): 

If  a  State  does  not  make  significant 
progress  in  developing  its  program  of 
technology-related  assistance,  it 
becomes  subject  to  a  corrective  action 
plan.  Corrective  action  may  include 
partial  or  complete  fund  termination, 
ineligibility  to  participate  in  the  grant 
program  for  the  following  year, 
reduction  in  funding  for  the  following 
year,  or  required  redesignation  of  the 
lead  agency.  The  Governor  of  the  State 
must  appoint  a  monitoring  panel  to 
oversee  compliance  with  the  corrective 
action  plan.  If  the  Governor  fails  to 
appoint  a  panel,  the  Secretary 
terminates  Federal  funds  under  this 
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program.  Based  on  its  findings,  a 
monitoring  panel  may  determine  that 
the  lead  agency  has  not  accomplished 
the  purposes  of  the  Act  and  that  there 
is  good  cause  for  redesignation  of  the 
agency  and  the  temporary  loss  of  funds 
by  the  State  under  Title  I  of  the  Act.  The 
Si^retary,  based  on  the  findings  and 
recommendations  of  the  monitoring 
panel,  and  after  providing  to  the  public 
notice  and  an  opportunity  for  comment, 
makes  a  final  determination  regarding 
whether  to  order  the  Governor  to 
redesignate  the  lead  agency. 

— Redesignation  of  protection  and 
advocacy  services  provider  (§  345.63): 

The  protection  and  advocacy  services 
provider  in  each  State  also  is  subject  to 
redesignation  if  it  has  not  met  the 
protection  and  advocacy  service  needs 
of  individuals  with  disabilities  within 
the  State.  Under  these  circiunstances, 
the  Governor  of  the  State  would 
redesignate,  hut  only  after  determining 
that  good  cause  exists,  providing  public 
notice  and  opportunity  for  comment, 
and  allowing  the  current  protection  and 
advocacy  services  provider  the 
opportunity  to  appeal  the  determination 
to  the  Secretary.  To  redesignate,  the 
Governor  would  hold  an  open 
competition  within  the  State,  consistent 
with  section  105(d)  of  the  Act. 

— Information  and  technical 
assistance: 

The  Secretary  will  provide 
information  and  technical  assistance  to 
participating  States,  as  well  as  to 
individuals  with  disabilities. 

•  Major  Regulatory  Provisions 

The  Secretary  would  implement  the 
following  regulatory  provisions  in  these 
proposed  regulations: 

-Control  and  administration  of 
amounts  received  under  the  grant 
(§§345.4  and  345.5(b)): 

Each  State  is  required  imder  section 
102(d)  of  the  Act  to  designate  a  lead 
agency  to  be  eligible  for  a  grant  under 
this  program.  The  lead  agency  may  be 
a  (1)  commission  appointed  by  the 
Governor;  (2)  public-private  partnership 
or  consortium;  (3)  imiversity-affiliated 
program;  (4)  public  agency;  (5)  council 
established  under  Federal  or  State  law; 
or  (6)  another  appropriate  office,  agency, 
entity,  or  individual. 

For  purposes  of  the  Act,  obligations 
and  responsibilities  of  the  State  eue  the 
same  as  those  of  the  lead  agency  with 
two  exceptions.  Section  102(e)(12) 
requires  a  State  to  assiue  in  its 
application  that  a  public  agency  will  be 
responsible  for  the  control  and 
administration  of  amoimts  received 
imder  the  grant  and  that  a  public  agency 
or  an  individual  with  a  disability  will 
hold  title  to  property  purchased  with 


grant  funds  and  administer  this 
property.  Thus,  if  the  lead  agency  is  an 
entity  other  than  a  public  agency,  a 
public  agency  will  be  responsible  for 
controlling  and  administering  amounts 
received  under  the  grant  and  may  be 
responsible  for  holding  title  to  and 
administering  property  purchased  with 
grant  funds. 

— Allowable  expenses  (§  345.20(d)): 

Section  101(b)(4)  of  the  Act  provides 
that  a  State  may  use  program  ftmds  to 
pay  f6r  expenses,  including  travel 
expenses,  and  support  services, 
including  services  of  qualified 
interpreters,  readers,  and  personal 
assistants  services,  that  may  be 
necessary  to  ensure  access  to  the 
comprehensive  statewide  program  of 
technology-related  assistance  by 
individuals  with  disabilities  who  are 
determined  by  the  State  to  be  in 
financial  need. 

The  Secretary  would  limit  these 
expenses  to  those  incurred  by 
participants  in  activities  associated  with 
the  state  technology  program. 
Participants  would  include,  for 
example,  individuals  with  disabilities, 
parents,  family  members,  advocates, 
authorized  representatives,  advisory 
board  members,  consumer  consultants, 
and  consmner  attendees  at  State- 
sponsored  conferences.  Participants 
would  not  include,  for  example, 
consvuners  seeking  direct  services  such 
as  assessment  and  training  and 
associated  support  such  as 
transportation  to  an  evaluation/ 
demonstration  site. 

The  Secretary  would  interpret 
allowable  expenses  to  include,  for 
example,  travel,  lodging,  meals, 
childcare,  eldercare,  interpreters,  and 
readers.  In  order  to  limit  the  costs 
allowed  under  the  program,  the 
Secretary  believes  it  is  necessary  to  pay 
for  only  those  costs  that  would  support 
the  inclusion  of  eligible  participants. 

The  Secretary  solicits  comments  on 
whether  any  other  participants  or 
expenses  should  be  included  as 
examples,  and  whether  a  list  should  be 
included  in  the  final  regulations. 

— Protection  and  advocacy  services 
(§  345.55): 

Section  102(e)(20)  of  the  Act  provides 
that  a  State  has  the  option  to  (1)  make 
a  grant  to,  or  enter  into  a  contract  with, 
an  entity  to  support  protection  and  ' 
advocacy  services  through  the  systems 
established  to  provide  protection  and 
advocacy  services;  or  (2)  request  that  the 
Secretary  do  so  on  behalf  of  the  State. 

If  the  State  decides  to  enter  into  this 
grant  or  contract  itself,  the  Secretary 
would  require  that  each  State  that  seeks 
a  development  or  an  extension  grant 
must  include  in  its  application,  and 


annually  thereafter  in  its  progress 
report,  a  copy  of  the  protection  and 
advocacy  contract  or  grant  agreement 
entered  into  by  the  State,  or  evidence  of 
ongoing  negotiations  if  it  has  not  yet 
entered  into  a  new  contract  or 
agreement.  This  is  necessary  to  ensure 
that  the  State  has  entered  into  this 
contract  or  grant  agreement. 

If  the  State  decides  to  request  that  the 
Secretary  enter  into  this  agreement  with 
the  entity  established  to  provide 
protection  and  advocacy  services,  the 
Secretary  would  award  a  grant — not  a 
contract — for  protection  and  advocacy 
services.  The  Secretary  would  reduce 
the  amount  of  the  State’s  grant  to  carry 
out  this  activity.  If  a  State  makes  this 
request,  the  State  would  be  required  to 
include  the  request  in  its  application  for 
a  development  grant  or  an  extension 
grant  and  annually  thereafter  in  its 
progress  report.  This  is  necessary  to 
ensure  that  the  Department  has 
sufficient  time  to  negotiate  and  enter 
into  this  agreement. 

— Limitation  on  indirect  costs 
(§  345.30(b)(14): 

Section  102(e)(22)  of  the  Act  provides 
that  a  State  must  provide  an  assurance 
in  its  application  that  the  percentage  of 
funds  received  imder  the  grant  that  is 
used  for  indirect  costs  shall  not  exceed 
10  percent.  The  indirect  cost  limitation 
would  apply  to  the  total  amount  of  the 
State’s  grant. 

The  indirect  cost  limitation  does  not 
ensure  a  subcontractor  or  subgrantee  an 
indirect  cost  rate.  This  rate  must  be 
negotiated  by  the  State  and  the 
subcontractor  or  subgrantee. 

— Mandated  activities  and  significant 
progress  (§  345.30(b)(1)): 

Section  102(e)(7)  of  the  Act  provides 
States  with  the  option  of  (1)  performing 
the  six  activities  listed  in  section 
102(e)(7)(B)  of  the  Act  in  carrying  out 
systems  change  and  advocacy  activities; 
or  (2)  performing  other  activities  and 
demonstrating  through  progress  reports 
that  “significant  progress’’  has  been 
made  in  the  development  and 
implementation  of  a  consumer- 
responsive  comprehensive  statewide 
program  of  technology-related 
assistance.  Section  104(a)  of  the  Act 
requires  that  the  Secretary  develop 
guidelines  to  be  used  in  assessing  the 
extent  to  which  a  State  is  making 
“significant  progress.’’  The  Secretary  is 
developing  these  guidelines.  The 
Secretary  would  disseminate  these 
guidelines  on  an  annual  basis  to  all 
grantees. 

Each  year,  the  Secretary  will  send  to 
all  States  and  entities  either 
performance  guidelines  or  a  first  or  a 
second  extension  grant  application 
packet  that  includes  performance 
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guidelines.  The  package  will  contain 
directions  regarding  meeting  the 
performance  guidelines  and  copies  of 
the  performance  guidelines.  Each 
grantee  would  be  required  to  meet  or 
demonstrate  significant  progress  toward 
meeting  its  annually  derived  set  of 
priorities,  goals,  and  objectives.  If 
planned  priorities,  goals,  or  objectives 
are  not  met,  grantees  must  document 
why,  and  if  appropriate,  provide  a 
revised  plan  that  includes  a  timetable 
for  the  particular  priority,  goal,  and 
objective. 

— Compliance  with  section  508  of  the 
Rehabilitation  Act  of  1973  (§  345.31(d)): 

Section  103(d)(6)  of  the  Act  provides 
that,  in  an  application  for  an  extension 
grant,  a  State  must  provide  an  assurance 
that  the  State  “or  any  recipient  of  funds 
made  available  to  the  State  under  (a 
development  grant)”  will  comply  with 
guidelines  developed  xmder  section  508 
of  the  Rehabilitation  Act  of  1973 
(section  508).  Section  508  guarantees 
that  individuals  with  disabilities  will 
have  access  to  electronic  and 
information  technology.  This 
requirement  applies  to  all  offices, 
agencies,  and  entities  in  a  State.  The 
Secretary  believes  that  section  508  also 
applies  to  all  subrecipients  imder  the 
Act.  The  Secretary  particularly  solicits 
comments  on  this  interpretation. 

— Appeal  of  corrective  action  finding 
(§345.60)): 

Section  105(b)(1)  of  the  Act  provides 
that  any  State  that  fails  to  comply  with 
the  requirements  of  Title  I  of  the  Act 
shall  be  subject  to  a  corrective  action 
plan.  The  Secretary  would  require  that 
a  State  appeal  a  finding  that  it  is  subject 
to  corrective  action  within  30  days  of 
being  notified  in  writing  by  the 
Secretary  of  the  finding.  (This  timefirame 
is  consistent  with  the  Education 
Department  General  Administrative 
Regulations,  at  34  CFR  81.37,  which 
allows  recipients  of  federal  financial 
assistance  from  the  Department  of 
Education  30  days  to  appeal  a  notice  of 
a  disallowance  decision  requesting  the 
ret\im  of  misspent  funds).  The  Secretary 
would  respond  to  an  appeal  within  30 
days. 

— Title  to  devices  (§345.30(b)(5)(ii)): 

The  Secretary  would  encomage  the 
recycling  of  assistive  technology  devices 
that  are  no  longer  being  used.  Section 
102(e)(12)(B)  requires  a  public  agency  or 
an  inffividual  with  a  disability  to  hold 
title  to  property  purchased  with  funds 
imder  the  Act.  Upon  death  or  upon  any 
event  rendering  an  individual  incapable 
of  using,  or  maMng  it  unnecessary  for  an 
individual  to  use,  an  assistive 
technology  device,  the  Secretary 
recommends  that  the  individual,  the 
individual's  family,  or  the  public  agency 


recycle  the  device  for  use  by  other 
disabled  individuals. 

Executive  Order  12866 

1.  Assessment  of  Costs  and  Benefits 

These  proposed  regulations  have  been 
reviewed  in  accordance  with  Executive 
Order  12866.  Under  the  terms  of  the 
order  the  Secretary  has  assessed  the 
potential  costs  and  benefits  of  this 
regulatory  action. 

"The  potential  costs  associated  with 
the  proposed  regulations  are  those 
resulting  from  statutory  requirements 
and  those  determined  by  the  Secretary 
to  be  necessary  for  administering  this 
program  effectively  and  efficiently. 
Burdens  specifically  associated  with 
information  collection  requirements,  if 
any,  are  identified  and  explained 
elsewhere  in  this  preamble  imder  the 
heading  Paperwork  Reduction  Act  of 
1980. 

In  assessing  the  potential  costs  and 
benefits — ^boffi  quantitative  and 
qualitative — of  these  proposed 
regulations,  the  Secretary  has 
determined  that  the  benefits  of  the 
proposed  regulations  justify  the  costs. 

To  assist  the  Department  in 
complying  with  the  specific 
requirements  of  Executive  Order  12866, 
the  Secretary  invites  comment  on 
whether  there  may  be  further 
opportunities  to  reduce  any  potential 
costs  or  increase  potential  benefits 
resulting  from  these  proposed 
regulations  without  impeding  the 
effective  and  efficient  administration  of 
the  program. 

2.  Clarity  of  the  Regulations 

Executive  Order  12866  requires  each 
agency  to  write  regulations  that  are  easy 
to  understand. 

The  Secretary  invites  comments  on 
how  to  make  these  proposed  regulations 
easier  to  understand,  including  answers 
to  questions  such  as  the  following:  (1) 
Are  the  requirements  in  the  proposed 
regulations  clearly  stated?  (2)  Do  the 
regulations  contain  technical  terms  or 
other  wording  that  interferes  with  their 
clarity?  (3)  Does  the  format  of  the 
regulations  (grouping  and  order  of 
sections,  use  of  headings,  paragraphing 
etc.)  aid  or  reduce  their  clarity?  Would 
the  regulations  be  easier  to  understand 
if  they  were  divided  into  more  (but 
shorter)  sections?  (A  “section”  is 
preceded  by  the  symbol  “§  ”  and  a 
numbered  heading;  for  example,  §  345.1 
What  is  the  State  Grants  Program  for 
Technology-Related  Assistance  for 
Individuals  with  Disabilities?)  (4)  Is  the 
description  of  the  regulations  in  the 
“Supplementary  Information”  section  of 
this  preamble  helpful  in  understanding 


the  regulations?  How  could  this 
description  be  more  helpful  in  making 
the  regulations  easier  to  understand?  (5) 
What  else  could  the  Department  do  to 
make  the  regulations  easier  to 
understand? 

A  copy  of  any  comments  that  concern 
how  the  Department  could  make  these 
proposed  regulations  easier  to 
understand  should  be  sent  to  Stanley  M. 
Cohen,  Regulations  Quality  Officer,  U.S. 
Department  of  Education,  600 
Independence  Avenue,  SW.  (Room 
5121,  FB-lOB),  Washington,  DC.  20202- 
2241.  ' 

Regulatory  Flexibility  Act  Certification 

The  Secretary  certifies  that  these 
proposed  regulations  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Because  these  proposed  regulations 
would  affect  only  States  and  State 
agencies,  the  regulations  would  not 
have  an  impact  on  small  entities.  States 
and  State  agencies  are  not  defined  as 
“small  entities”  in  the  Regulatory 
Flexibility  Act. 

Paperwork  Reduction  Act  of  1980 

Sections  345.30,  345.31,  345.42, 
345.50,  345.53,  and  345.55  contain 
information  collection  requirements.  As 
required  by  the  Paperwork  Reduction 
Act  of  1980,  the  Department  of 
Education  will  submit  a  copy  of  these 
sections  to  the  Office  of  Management 
and  Budget  (OMB)  for  its  review.  (44 
U.S.C.  3504(h)) 

States  are  eligible  to  apply  for  grants 
under  these  regulations.  The 
Department  needs  and  uses  the 
information  to  make  grants.  Annual 
public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
be  30  hours  per  response  for  55 
respondents,  including  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information. 

Organizations  and  individuals 
desiring  to  submit  comments  on  the 
information  collection  requirements 
should  direct  them  to  the  Office  of 
Information  and  Regulatory  Affairs, 
OMB,  Room  3002,  New  Executive  Office 
Building,  Washington,  D.C.  20503; 
Attention;  Daniel  J.  Chenok. 

Intergovernmental  Review 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  part  79.  The 
objective  of  the  Executive  order  is  to 
foster  an  intergovernmental  partnership 
and  a  strengthened  federalism  by 
relying  on  processes  developed  by  State 
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and  local  governments  for  coordination 
and  review  of  proposed  Federal 
financial  assistance. 

In  accordance  with  the  order,  this 
docmnent  is  intended  to  provide  early 
notification  of  the  Department’s  specific 
plans  and  actions  for  this  program. 

Invitation  to  Comment 


345.7  Who  is  eligible  to  receive  an 
extension  grant? 

345.8  What  are  the  responsibilities  of  the 
lead  agency  in  applying  for  and  in 
administering  an  extension  grant? 

345.9  What  regulations  apply  to  this 
program? 

345.10  What  definitions  apply  to  this 
program? 


PART  345— STATE  GRANTS 
PROGRAM  FOR  TECHNOLOGY- 
RELATED  ASSISTANCE  FOR 
INDIVIDUALS  WITH  DISABILITIES 

Subpart  A— General 

§345.1  What  is  the  State  Grants  Program 
for  Technology'RelatBd  Assistance  for 
individuais  with  Disabiiities? 

This  program  provides  grants  to  States 
to  support  systems  change  and  advocacy 
activities  designed  to  assist  States  in 
developing  and  implementing 
consumer-responsive  comprehensive 
Statewide  programs  of  tec^ology- 
related  assistance  that  accomplish  the 
purposes  in  §  345.2. 

(Authority:  29  U.S.C.  2211(a);  sec.  101(a)  of 
the  Act) 

§345.2  What  are  the  purposes  Of  the  State 
grants  program  for  technoiogy-reiated 
assistance  for  individuais  with  disabiiities? 

The  purposes  of  this  program  are  to 
provide  financial  assistance  to  States  to 
support  systems  change  and  advocacy 
activities  designed  to  assist  each  State  in 
developing  and  implementing  a 
consiuner-responsive  comprehensive 
statewide  program  of  technology-related 
assistance,  for  individuals  with 
disabilities  of  all  ages,  that  is  designed 

(a)  Increase  the  availability  of, 
funding  for,  access  to,  and  provision  of, 
assistive  technology  devices  and 
assistive  technology  services; 

(b)  Increase  the  active  involvement  of 
in^viduals  with  disabilities  and  their 
family  members,  guardians,  advocates, 
and  authorized  representatives,  in  the 
planning,  development, 
implementation,  and  evaluation  of  the 
program; 

(c)  Increase  the  involvement  of 
individuals  with  disabilities  and,  if 
appropriate,  their  family  members, 
guardians,  advocates,  or  authorized 
representatives,  in  decisions  related  to 
the  provision  of  assistive  technology 
devices  and  assistive  technology 
services; 

(d)  Increase  the  provision  of  outreach 
to  imderrepresented  populations  and 
rural  populations,  to  enable  the  two 
populations  to  enjoy  the  benefits  of 
programs  carried  out  to  accomplish  the 
purposes  described  in  this  section  to  the 
same  extent  as  other  populations; 

(e)  Increase  and  promote  coordination 
among  State  agencies,  and  between 
State  agencies  and  private  entities,  that 
are  involved  in  carrying  out  activities 
imder  this  part,  particularly  providing 
assistive  technology  devices  and 
assistive  technology  services,  that 
accomplish  a  purpose  described  in 
another  paragraph  of  this  section; 


Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  these  proposed  regulations. 

All  comments  submitted  in  response 
to  these  proposed  regulations  will  be 
available  for  public  inspection,  during 
and  after  the  comment  period,  in  Room 
3022,  ROB-3,  7th  and  D  Streets,  SW., 
Washington,  DC.,  between  the  horns  of 
8:30  a.m.  and  4  p.m.,  Monday  through 
Friday  of  each  week  except  Federal 
holidays. 

Assessment  of  Educational  Impact 

The  Secretary  particularly  requests 
conunents  on  whether  the  proposed 
regulations  in  this  docmnent  would 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 

List  of  Subjects  in  34  CFR  Part  345  t 

Grant  program-education.  Reporting 
and  recordkeeping  requirements. 

Dated:  October  27, 1994. 

Judith  E.  Heumann, 

Assistant  Secretary  for  Special  Education  and 
Rehabilitative  Services. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.224 — State  Grants  Program  for 
Technology-Related  Assistance  for 
Individuals  with  Disabilities) 

The  Secretary  proposes  to  amend  title 
34  of  the  Code  of  Federal  Regulations  by 
revising  part  345  to  read  as  follows: 

PART  345— STATE  GRANTS 
PROGRAM  FOR  TECHNOLOGY- 
RELATED  ASSISTANCE  FOR 
INDIVIDUALS  WITH  DISABILITIES 

Subpart  A— General 

Sec. 

345.1  What  is  the  State  Grants  Program  for 
Technology-Related  Assistance  for 
Individuals  with  Disabilities? 

345.2  What  are  the  purposes  of  the  State 
grants  program  for  technology-related 
assistance  for  individuals  with 
disabilities? 

345.3  What  are  the  types  of  awards  under 
this  program? 

345.4  Who  is  eligible  to  receive  a 
development  grant? 

345.5  What  are  the  responsibilities  of  the 
lead  agency  or  public  agency  in  applying 
for  and  in  administering  a  development 
grant? 

345.6  How  does  a  State  designate  the  lead 
agency? 


Subpart  B— What  Kinds  of  Activitiea  Does 
the  Department  Support? 

345.20  What  t3q}es  of  activities  are 
authorized  under  this  program? 

Subpart  C— How  Does  a  State  Apply  for  a 
Grant? 

345.30  What  is  the  content  of  an 
application  for  a  development  grant? 

345.31  What  is  the  content  of  an 
application  for  an  extension  grant? 

Subpart  D— How  Does  the  Secretary  Make 
a  Grant? 

345.40  How  does  the  Secretary  evaluate  an 
application  for  a  development  grant 
under  this  program? 

345.41  What  other  factors  does  the 
Secretary  take  into  consideration  in 
making  development  grant  awards  under 
this  program? 

345.42  What  is  the  review  process  for  an 
application  for  an  extension  grant? 

345.43  What  priorities  does  the  Secretary 
establish? 

Subpart  E— What  Conditions  Must  Be  Met 
After  an  Award? 

345.50  What  are  the  reporting  requirements 
for  the  recipients  of  development  and 
extension  grants? 

345.51  When  is  a  State  making  significant 
progress? 

345.52  Who  retains  title  to  devices 
provided  under  this  program? 

345.53  What  are  the  requirements  for 
grantee  participation  in  the  Secretary’s 
progress  assessments? 

345.54  How  may  grant  funds  be  used  under 
this  program? 

345.55  What  are  the  responsibilities  of  a 
State  in  carrying  out  protection  and 
advocacy  services? 

Subpart  F— What  Compliance  Procedures 
May  the  Secretary  Use? 

345.60  Who  is  subject  to  a  corrective  action 
plan? 

345.61  What  penalties  may  the  Secretary 
impose  on  a  grantee  that  is  subject  to 
corrective  action? 

345.62  How  does  a  State  redesignate  the 
lead  agency  when  it  is  subject  to 
corrective  action? 

345.63  How  does  a  State  redesignate  the 
entity  responsible  for  providing 
protection  and  advocacy  services? 

Authority:  29  U.S.C.  2201-2217,  unless 
otherwise  noted. 
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(f) (1)  Increase  the  awareness  of  laws, 
regulations,  policies,  practices, 
procedvires,  and  organizational 
structures,  that  facilitate  the  availability 
or  provision  of  assistive  technology 
devices  and  assistive  technology 
services;  and 

(2)  Facihtate  the  change  of  laws, 
regulations,  poUcies,  practices, 
procedmes,  and  organizational 
structures,  that  impede  the  availability 
or  provision  of  assistive  technology 
devices  and  assistive  technology 
services; 

(g)  Increase  the  probability  that 
individuals  with  disabilities  of  all  ages 
will,  to  the  extent  appropriate,  be  able 
to  seciure  and  maintain  possession  of 
assistive  technology  devices  as  these 
individuals  make  the  transition  between 
services  offered  by  human  service 
agencies  or  between  settings  of  daily 
living; 

(h)  Enhance  the  skills  and 
competencies  of  individuals  involved  in 
providing  assistive  technology  devices 
and  assistive  technology  services; 

(i)  Increase  awareness  and  knowledge 
of  the  efficacy  of  assistive  technology 
devices  and  assistive  technology 
services  among — 

(1)  Individuals  with  disabilities  and 
their  family  members,  guardians, 
advocates,  and  authorized 
representatives; 

(2)  Individuals  who  work  for  public 
agencies,  or  for  private  entities 
(including  insiurers),  that  have  contact 
with  individuals  with  disabilities; 

(3)  Educators  and  related  services 
personnel; 

(4)  Technology  experts  (including 
engineers); 

(5)  Employers;  and 

(6)  Other  appropriate  individuals; 

(j)  Increase  the  capacity  of  public 
agencies  and  private  entities  to  provide 
and  pay  for  assistive  technology  devices 
and  assistive  technology  services  on  a 
statewide  basis  for  individuals  with 
disabilities  of  all  ages;  and 

(k)  Increase  the  awareness  of  the 
needs  of  individuals  with  disabilities  for 
assistive  technology  devices  and  for 
assistive  technology  services. 

(Authority:  29  U.S.C.  2201(b);  sec.  2(b)  of  the 
Act) 

§  345.3  What  are  the  types  of  awards 
under  this  program? 

(a)  Under  this  program,  the 
Secretary — 

(l)  Awards  three-year  development 
grants  to  assist  States  in  developing  and 
implementing  consumer-responsive 
comprehensive  statewide  programs  that 
accomplish  the  purposes  in  §  345.2; 

(2)  May  award  an  initial  two-year 
extension  grant  to  any  State  that  meets 
the  sttmdards  in  §  345.42(a);  and 


(3)  May  award  a  second  extension 
grant,  for  a  period  of  not  more  than  5 
years,  to  any  State  that  meets  the 
standards  in  §  345.42(b). 

(b)  The  Secretary  calculates  the 
amount  of  the  development  grants  in 
paragraph  (a)(1)  of  this  section  on  the 
basis  of — 

(1)  Amounts  available  for  making 
grants  under  this  part; 

(2)  The  population  of  the  State  or 
territory  concerned;  and 

(3)  The  types  of  activities  proposed  by 
the  State  relating  to  the  development  of 
a  consumer-responsive  comprehensive 
statewide  program  of  technology-related 
assistance. 

(c)  The  Secretary  calculates  the 
amovmt  of  the  extension  grants  in 
paragraph  (a)(2)  of  this  section  on  the 
basis  of — 

(1)  Amounts  available  for  making 
grants; 

(2)  The  population  of  the  State; 

(3)  The  tjrpes  of  assistance  proposed 
by  the  State  in  its  application;  and 

(4)  A  description  in  its  application  of 
the  amount  of  resources  committed  by 
the  State  and  available  to  the  State  fi:om 
other  sources  to  sustain  the  program 
after  federal  funding  ends. 

(d) (1)  In  providing  any  increases  in 
initial  extension  grants  in  paragraph 
(a)(2)  of  this  section  above  the  amoimts 
provided  to  States  for  Fisceil  Year  1993, 
the  Secretary  may  give  priority  to  States 
(other  than  the  territories)  that — 

(1)  Have  the  largest  populations,  based 
on  the  most  recent  census  data;  and 

(ii)  Are  sparsely  populated. 

(2)  To  be  eligible  for  the  priority  in 
paragraph  (d)(1)  of  this  section,  the 
circumstances  in  paragraphs  (d)(l)(i)  or 
(ii)  must  have  impeded  the  development 
of  a  consumer-responsive, 
comprehensive  statewide  program  of 
technology-related  assistance  in  a  State. 

(e)  During  the  fourth  and  fifth  years  of 
a  State’s  second  extension  grant,  the 
ammmt  received  by  a  State  will  be 
reduced  to  75%  and  50%,  respectively, 
of  the  amoimt  paid  to  the  State  for  the 
third  year  of  the  grant. 

(Authority:  29  U.S.C.  2212(b).  2213(a), 
2213(c)(1)(B)  and  (2),  and  2213(c)(1)(D);  secs. 
102(b),  103(a),  103(c)(1)(B)  and  (2), 
103(c)(1)(D)  of  the  Act) 

§  345.4  Who  is  eligible  to  receive  a 
deyeiopment  grant? 

A  State  is  eligible  to  receive  a 
development  grant  imder  this  program, 
provided  that  the  Governor  has 
designated  a  lead  agency  to  carry  out  the 
responsibilities  contained  in  §  345.5. 

(Authority:  29  U.S.C.  2212(a)(1)  and  2212 
(d)(1);  sec.  102(a)  and  102(d)(1)  of  the  Act) 


§  345.5  What  are  the  responsibilities  of  the 
lead  agency  or  public  agency  in  applying 
for  and  in  administering  a  development 
grant? 

(a)  The  lead  agency  is  responsible  for 
the  following; 

(1)  Submitting  the  application 
containing  the  information  and 
assurances  contained  in  §  345.30. 

(2)  Administering  and  supervising  the 
use  of  amotmts  made  available  under 
the  0ant. 

(3) (i)  Coordinating  efforts  related  to, 
and  supervising  the  preparation  of,  the 
application; 

(ii)  Coordinating  the  planning, 
development,  implementation,  and 
evaluation  of  the  consumer-responsive 
comprehensive  statewide  program  of 
technology-related  assistance  among 
public  agencies  and  between  public 
agencies  and  private  agencies,  including 
coordinating  efforts  related  to  entering 
into  interagency  agreements;  and 

(iii)  Coordinating  efforts  related  to, 
and  supervising,  the  active,  timely,  and 
meaningful  participation  by  individuals 
with  disabilities  and  their  family 
members,  guardians,  advocates,  or 
authorized  representatives,  emd  other 
appropriate  individuals,  with  respect  to 
activities  carried  out  imder  the  grant. 

(4)  The  delegation,  in  whole  or  in 
part,  of  any  responsibilities  described  in 
paragraphs  (a)  (1)  through  (3)  of  this 
section  to  one  or  more  appropriate 
offices,  agencies,  entities,  or 
individuals. 

(b)  If  the  lead  agency  is  not  a  public 
agency,  a  public  agency  shall  have  the 
responsibiUty  of  controlling  and 
administering  amoimts  received  under 
the  grant. 

(Authority;  29  U.S.C.  2212(d)(1)  and 
2212(e)(12)(A);  sec.  102(d)(1)  and 
102(e)(12)(A)  of  the  Act) 

§  345.6  How  does  a  State  designate  the 
lead  agency? 

(a)  The  Governor  may  designate — 

(1)  A  commission  appointed  by  the 
Governor; 

(2)  A  public-private  partnership  or 
consortium; 

(3)  A  university-affiliated  program; 

(4)  A  public  agency; 

(5)  A  council  established  under 
Federal  or  State  law;  or 

(6)  Another  appropriate  office, 
agency,  entity,  or  individual. 

(b)  The  State  shall  provide  evidence 
that  the  lead  agency  has  the  ability — 

(1)  To  respond  to  assistive  technology 
needs  across  disabilities  and  ages; 

(2)  To  promote  the  availability 
throughout  the  State  of  assistive 
technology  devices  and  assistive 
technology  services; 

(3)  To  promote  and  implement 
systems  change  and  advocacy  activities: 
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(4)  To  promote  and  develop  public- 
private  partnerships; 

(5)  To  exercise  leadership  in 
identifying  and  responding  to  the 
technology  needs  of  individuals  with 
disahihties  and  their  family  members, 
guardians,  advocates,  and  authorized 
representatives; 

(6)  To  promote  consumer  confidence, 
responsiveness,  and  advocacy;  and 

(7)  To  exercise  leadership  in 
implementing  effective  strategies  for 
capacity  building,  staff  and  consumer 
training,  and  enhancement  of  access  to 
funding  for  assistive  technology  devices 
and  assistive  technology  services  across 
agencies. 

(Authority;  29  U.S.C.  2212(d)  (2)  and  (3); 
secs.  102(d)  (2)  and  (3)  of  the  Act) 

§  345.7  Who  is  eligible  to  receive  an 
extension  grant? 

A  State  is  eligible  to  receive  an 
extension  grant  under  this  program. 

§345.8  What  are  the  responsibilities  of  the 
lead  agency  in  applying  lor  and  in 
administering  an  extension  grant? 

(a)  To  be  eligible  to  receive  an  initial 
extension  grant,  the  lead  agency  shall — 

(1)  Submit  an  application  containing 
the  information  and  assurances  in 
§345.31;  and 

(2)  Hold  a  public  hearing  in  the  third 
year  of  a  program  carried  out  under  a 
development  grant,  after  providing 
appropriate  and  sufficient  notice  to 
allow  interested  groups  and 
organizations  and  all  segments  of  the 
public  em  opportunity  to  comment  on 
the  program. 

(b)  To  be  eligible  to  receive  a  second 
extension  grant,  the  lead  agency  shall — 

(1)  Submit  an  application  containing 
the  information  and  assurances  in 
§345.31;  and 

(2)  Hold  a  public  hearing  in  the 
second  year  of  a  program  carried  out 
under  an  initial  extension  grant,  after 
providing  appropriate  and  sufficient 
notice  to  allow  interested  groups  and 
organizations  and  all  segments  of  the 
public  an  opportunity  to  comment  on 
th^rogram. 

(Authority:  29  U.S.C.  2213  (d)  and  (e);  sec. 

103  (d)  and  (e)  of  the  Act) 

§  345.9  What  regulations  apply  to  this 
program? 

The  following  regulations  apply  to  the 
State  Grants  Program  for  Technology- 
Related  Assistance  for  Individuals  with 
Disabilities: 

(a)  The  Education  Department  Cieneral 
Administrative  Regulations  (EDGAR)  as 
follows: 

(1)  34  CFR  part  74  (Administration  of 
Grants  to  Institutions  of  Higher 
Education,  Hospitals,  and  Nonprofit 
Organizations); 


(2)  34  CFR  part  75  (Direct  Grant 
Programs),  except  §  75.618; 

(3)  34  CFR  part  77  (Definitions  That 
Apply  to  Department  Regulations); 

(4)  34  CFR  part  79  (Intergovernmental 
Review  of  Department  of  Education 
Programs  and  Activities); 

(5)  34  dT'R  part  80  (Uniform 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  to  State 
and  Local  Governments),  except 

§§  80.32(a)  and  80.33(a); 

(6)  34  CFR  part  81  ((General  Education 
Provisions  Act — ^Enforcement); 

(7)  34  CFR  part  85  (Govemmentwide 
Debarment  and  Suspension 
(Nonprocurement)  and 
CJovemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants));  and 

(8)  Part  86  (Drug-Free  Schools  and 
Campuses). 

(b)  The  regulations  in  this  part. 

(Authority;  29  U.S.C.  2201-2217;  sec.  101- 
107  of  the  Act) 

§345.10  What  definitions  apply  to  this 
program? 

(a)  Definitions  in  EDGAR.  The 
following  terms  used  in  this  part  are 
defined  in  34  CFR  77.1: 

Applicant 

Application 

Award 

Department 

EDGAR 

Fiscal  year 

Grant  period 

Nonprofit 

Nonpublic 

Private 

Project 

Project  period 
Public 

(b)  Definitions  in  the  Technology- 
Related  Assistance  for  Individuals  with 
Disabilities  Act  of  1 988. 

(1)  The  following  terms  used  in  this 
part  are  defined  in  section  3  of  the  Act: 
Advocacy  services 

Assistive  technology  device 
Assistive  technology  service 
Comprehensive  statewide  program  of 
technology-related  assistance 
Consumer-responsive 
Disability 

Individual  with  a  disability;  individuals 
with  disabilities 
Institution  of  higher  education 
Protection  and  advocacy  services 
Secretary 
State 

Systems  change  and  related  activities 
Technology-related  assistance 
Underrepresented  population 

(2)  The  following  term  used  in  this 
part  is  defined  in  section  102(b)(5)  of 
the  Act: 

Territory 


(d)  Other  definitions.  The  following 
definitions  also  apply  to  this  part: 

Initial  extension  grant  means  the  two- 
year  extension  grant  following  a  three- 
year  development  grant  under  this 
program. 

Second  extension  grant  means  the 
extension  grant  following  the  initial 
extension  grant  under  this  program.  The 
period  of  tms  grant  is  for  a  period  of  not 
more  than  5  years. 

(Authority;  29  U.S.C.  2201-2217;  secs.  101- 
107  of  the  Act) 

Subpart  B — What  Kinds  of  Activities 
Does  the  Department  Support 

§345.20  What  type  of  activities  are 
authorized  under  this  program? 

Any  State  that  receives  a  development 
or  extension  grant  shall  use  the  funds 
made  available  through  the  grant  to 
accomplish  the  purposes  described  in 
§  345.2  and,  in  accompUshing  such 
piirposes,  may  carry  out  any  of  the 
following  systems  change  and  advocacy 
activities: 

(a)  Support  activities  to  increase 
access  to,  and  funding  for,  assistive 
technology,  including — 

(1)  The  development,  and  evaluation 
of  the  efficacy,  of  model  deUvery 
systems  that  provide  assistive 
technology  devices  and  assistive 
technology  services  to  individuals  with 
disabilities,  that  pay  for  devices  and 
services,  and  that,  if  successful,  could 
be  replicated  or  generally  applied,  such 
as — 

(1)  The  development  of  systems  for  the 
purchase,  lease,  other  acquisition,  or 
payment  for  the  provision,  of  assistive 
technology  devices  and  assistive 
technology  services;  or 

(ii)  The  establishment  of  alternative 
State  or  privately  financed  systems  of 
subsidies  for  the  provision  of  assistive 
technology  devices  and  assistive 
technology  services,  such  as — 

(A)  A  loan  system  for  assistive 
technology  devices; 

(B)  An  income-contingent  loan  fund; 

(C)  A  low  interest  loan  fund; 

(D)  A  revolving  loan  fund; 

(E)  A  loan  insurance  program;  or 

(F)  A  partnership  with  private  entities 
for  the  pin-chase,  lease,  or  other 
acquisition  of  assistive  technology 
devices  and  the  provision  of  assistive 
technology  services; 

(2)  The  demonstration  of  assistive 
technology  devices,  including — 

(i)  The  provision  of  a  location  or 
locations  within  the  State  where  the 
following  individuals  can  see  and  touch 
assistive  technology  devices,  and  learn 
about  the  devices  from  personnel  who 
are  familiar  with  such  devices  and  their 
applications: 
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(A)  Individuals  with  disabilities  and 
their  family  members,  guardians, 
advocates,  and  authorized 
representatives; 

(6)  Education,  rehabilitation,  health 
care,  and  other  service  providers; 

(C)  Individuals  who  work  for  Federal, 
State,  or  local  government  entities;  and 

(D)  Employers. 

(ii)  The  provision  of  coimseling  and 
assistance  to  individuals  with 
disabilities  and  their  family  members, 
guardians,  advocates,  and  authorized 
representatives  to  determine  individual 
needs  for  assistive  technology  devices 
and  assistive  technology  services;  and 

(iii)  The  demonstration  or  short-term 
loan  of  assistive  technology  devices  to 
individuals,  employers,  public  agencies, 
or  public  accommodations  seeking 
strategies  to  comply  with  the  Americans 
with  Disabilities  Act  of  1990  (42  U.S.C. 
12101  et  seq.)  and  section  504  of  the 
Rehabihtation  Act  of  1973  (29  U.S.C, 
794);  and 

(3)  The  establishment  of  information 
systems  about,  and  recycling  centers  for, 
the  redistribution  of  assistive 
technology  devices  and  equipment  that 
may  include  device  and  equipment 
loans,  rentals,  or  gifts. 

(b)  Support  activities  to¬ 
ll)  Identify  and  coordinate  Federal 
and  State  policies,  resources,  and 
services,  relating  to  the  provision  of 
assistive  technology  devices  and 
assistive  technology  services,  including 
entering  into  interagency  agreements; 

(2)  Convene  interagency  work  groups 
to  enhance  public  funding  options  and 
coordinate  access  to  funding  for 
assistive  technology  devices  and 
assistive  technology  services  for 
individuals  with  disabilities  of  all  ages, 
with  special  attention  to  the  issues  of 
transition  (such  as  transition  from 
school  to  work,  and  transition  from 
participation  in  progreuns  under  part  H 
of  the  hidividuals  with  Disabilities 
Education  Act  (20  U.S.C.  1471  et  seq.), 
to  participation  in  programs  under  part 
B  of  such  Act  (20  U.S.C.  1411  et  seq.)) 
home  use,  and  individual  involvement 
in  the  identification,  planning,  use, 
delivery,  and  evaluation  of  such  devices 
and  services;  or 

(3)  Document  and  disseminate 
information  about  interagency  activities 
that  promote  coordination  with  respect 
to  assistive  technology  devices  and 
assistive  technology  services,  including 
evidence  of  increased  participation  of 
State  and  local  special  education, 
vocational  rehabilitation,  and  State 
medical  assistance  agencies  and 
departments. 

(c)  Carry  out  activities  to  encourage 
the  creation  or  maintenance  of,  support, 
or  provide  assistance  to,  statewide  and 


commimity-based  organizations,  or 
systems,  that  provide  assistive 
technology  devices  and  assistive 
technology  services  to  individuals  with 
disabilities  or  that  assist  individuals 
with  disabilities  in  using  assistive 
technology  devices  or  assistive 
technology  services.  The  activities  may 
include  outreach  to  consumer 
orgamizations  and  groups  in  the  State  to 
coordinate  the  activities  of  the 
organizations  and  groups  with  efforts 
(including  self-help,  support  groups, 
and  peer  mentoring)  to  assist 
individuals  with  disabilities  and  their 
family  members,  guardians,  advocates, 
or  authorized  representatives,  to  obtain 
funding  for,  and  access  to,  assistive 
technology  devices  and  assistive 
technology  services. 

(d)  Pay  for  expenses,  including  travel 
expenses,  and  services,  including 
services  of  qualified  interpreters, 
readers,  and  personal  assistants  services 
that  may  be  necessary  to  ensure  access 
to  the  comprehensive  statewide  program 
of  technology-related  assistance  by 
individuals  with  disabilities  who  are 
determined  by  the  State  to  be  in 
financial  need.  The  expenses  must  be 
incurred  by  participants  in  activities 
associated  with  the  State  technology 
program. 

(e)  Conduct  a  statewide  needs 
assessment  that  may  be  based  on  data  in 
existence  on  the  date  on  which  the 
assessment  is  initiated  and  may 
include — 

(1)  Estimates  of  the  nimibers  of 
individuals  with  disabilities  within  the 
State,  categorized  by  residence,  t)rpe  and 
extent  of  (Usabilities,  age,  race,  gender, 
and  ethnicity; 

(2)  In  the  case  of  an  assessment 
carried  out  under  a  development  grant, 
a  description  of  efforts,  during  the  fiscal 
year  preceding  the  first  fiscal  year  for 
which  the  State  received  a  grant,  to 
provide  assistive  technology  devices 
and  assistive  technology  services  to 
individuals  with  disabilities  within  the 
State,  including — 

(i)  The  number  of  individuals  with 
disabilities  who  received  appropriate 
assistive  technology  devices  and 
assistive  technology  services;  and 

(ii)  A  description  of  the  devices  and 
services  provided; 

(3)  Information  on  the  number  of 
individuals  with  disabilities  who  are  in 
need  of  assistive  technology  devices  and 
assistive  technology  services,  and  a 
description  of  the  dievices  and  services 
needed; 

(4)  Information  on  the  cost  of 
providing  assistive  technology  devices 
and  assistive  technology  services  to  all 
individuals  with  disabilities  within  the 


State  who  need  such  devices  and 
services; 

(5)  A  description  of  State  and  local 
public  resources  and  pri  vate  resources 
(including  insurance)  that  are  available 
to  establish  a  consumer-responsive 
comprehensive  statewide  program  of 
technology-related  assistance; 

(6)  Information  identifying  Federal 
and  State  laws,  regulations,  policies, 
practices,  procedures,  and 
organizational  structures,  that  facilitate 
or  interfere  with  the  operation  of  a 
consiuner-responsive  comprehensive 
statewide  program  of  technology-related 
assistance; 

(7)  A  description  of  the  procvuement 
policies  of  the  State  and  the  extent  to 
which  such  policies  will  ensme,  to  the 
extent  practicable,  that  assistive 
technology  devices  purchased,  leased, 
or  otherwise  acquired  with  assistance 
made  available  through  a  development 
or  extension  grant  imder  this  part  are 
compatible  with  other  technology 
devices,  including  technology  devices 
designed  primarily  for  use  by — 

(i)  Individuals  who  are  not 
inhviduals  with  disabilities; 

(ii)  Individuals  who  are  elderly;  or 

(iii)  Individuals  with  particular 
disabilities;  and 

(8)  Information  resulting  from  an 
inquiry  about  whether  a  State  agency  or 
task  force  (composed  of  individuals 
representing  the  State  and  individuals 
representing  the  private  sector)  should 
study  the  practices  of  private  insurance 
companies  holding  licenses  within  the 
State  that  offer  health  or  disability 
insurance  policies  under  which  an 
individual  may  obtain  reimbursement 
for — 

(i)  The  purchase,  lease,  or  other 
acquisition  of  assistive  technology 
devices;  or 

(ii)  The  use  of  assistive  technology 
services. 

(f)  Support — 

(l)(i)  A  public  awareness  program 
designed  to  provide  information  relating 
to  the  availability  and  efficacy  of 
assistive  technology  devices  and  ^ 
assistive  technology  services  for — 

(A)  Individuals  with  disabilities  and 
their  family  members,  guardians, 
advocates,  or  authorized 
representatives; 

(B)  Individuals  who  work  for  public 
agencies,  or  for  private  entities 
(including  insurers),  that  have  contact 
with  individuals  with  disabilities; 

(C)  Educators  and  related  services 
personnel; 

(D)  Tectmology  experts  (including 
engineers); 

(E)  Employers;  and 

(F)  Other  appropriate  individuals  and 
entities;  or 
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(ii)  Establish  and  support  the  program 
if  no  such  program  exists. 

(2)  A  public  awareness  program  that 
may  include  the — 

(i)  Development  and  dissemination  of 
information  relating  to  the — 

(A)  Natxire  of  assistive  technology 
devices  and  assistive  technology 
services; 

(B)  Appropriateness,  cost,  and 
availability  of,  and  access  to,  assistive 
technology  devices  and  assistive 
technology  services;  and 

(C)  Efficacy  of  assistive  technology 
devices  and  assistive  technology 
services  with  respect  to  enhancing  the 
capacity  of  individuals  with  disabilities; 

(ii)  Development  of  procedures  for 
providing  direct  communication  among 
public  providers  of  assistive  technology 
devices  and  assistive  technology 
services  and  between  public  providers 
and  private  providers  of  devices  and 
services  (including  employers);  and 

(iii)  Development  and  dissemination 
of  information  relating  to  the  use  of  the 
program  by  individuals  with  disabilities 
and  their  family  members,  guardians, 
advocates,  or  authorized 
representatives,  professionals  who  work 
in  a  field  related  to  an  activity  described 
in  this  section,  and  other  appropriate 
individuals. 

(g)  Carry  out  directly,  or  may  provide 
support  to  a  public  or  private  entity  to 
carry  out,  training  and  technical 
assistance  activities  that — 

(l)(i)  Are  provided  for  individuals 
with  disabilities  and  their  family 
members,  guardians,  advocates,  and 
authorized  representatives,  and  other 
appropriate  individuals;  and 

(ii)  May  include — 

(A)  Training  in  the  use  of  assistive 
technology  devices  and  assistive 
technology  services; 

JB)  The  development  of  written 
materials,  training,  and  technical 
assistance  describing  the  means  by 
which  agencies  consider  the  needs  of  an 
individual  with  a  disability  for  assistive 
technology  devices  and  assistive 
technology  services  in  developing,  for 
the  individual,  any  individualized 
education  program  described  in  section 
614(a)(5)  of  the  Individuals  with 
Disabilities  Education  Act  (20  U.S.C. 
1414(a)(5)),  any  individualized  written 
rehabilitation  program  described  in 
section  102  of  the  Rehabilitation  Act  of 
1973  (29  U.S.C.  722),  any  individualized 
feimily  service  plan  described  in  section 
677  of  the  Individuals  with  Disabilities 
Education  Act  (20  U.S.C.  1477),  and  any 
other  individualized  plans  or  programs; 

(C)  Training  regarding  the  rights  of  the 
persons  described  in  paragraph  (f)(l)(i) 
of  this  section  to  assistive  technology 
devices  and  assistive  technology 


services  imder  any  law  other  than  this 
Act,  to  promote  fuller  independence, 
productivity,  and  inclusion  in  and 
integration  into  society  of  such  persons; 
and 

(D)  Training  to  increase  consumer 
participation  in  the  identification, 
planning,  use,  delivery,  and  evaluation 
of  assistive  technology  devices  and 
assistive  technology  services;  and 

(2)(i)  Enhance  the  assistive  technology 
skills  and  competencies  of— 

(A)  Individuals  who  work  for  public 
agencies  or  for  private  entities 
(including  insurers)  that  have  contact 
with  individuals  v«th  disabilities; 

(B)  Educators  and  related  services 
personnel; 

(C)  Technology  experts  (including 
engineers); 

(D)  Employers;  and 

(E)  Other  appropriate  personnel;  and 

(ii)  Include  teiking  actions  to  facilitate 

the  development  of  standards,  or,  when 
appropriate,  the  application  of 
standards,  to  ensure  the  availability  of 
qualified  personnel. 

(h)  Support  the  compilation  and 
evaluation  of  appropriate  data  related  to 
a  program  described  in  §  345.1. 

(i) (l)  Develop,  operate,  or  expand  a 
system  for  public  access  to  information 
concerning  an  activity  carried  out  imder 
another  paragraph  of  this  section, . 
including  information  about  assistive 
technology  devices  and  assistive 
technology  services,  funding  sources 
and  costs  of  assistance,  and  individuals, 
organizations,  and  agencies  capable  of 
carrying  out  such  an  activity  for 
individuals  with  disabilities. 

(2)  Access  to  the  system  may  be 
provided  through  community-based 
entities,  including  public  libraries, 
centers  for  independent  living  (as 
defined  in  section  702(1)  of  the 
Rehabilitation  Act  of  1973  (29  U.S.C. 
796a(l)),  and  community  rehabilitation 
programs,  as  defined  in  section  7(25)  of 
such  Act  (29  U.S.C.  706(25)). 

(3)  In  developing,  operating,  or 
expanding  a  system  described  in 
paragraph  (h)(1)  of  this  section,  the  State 
may — 

(i)  Develop,  compile,  and  categorize 
print,  large  print,  braille,  audio,  and 
video  materials,  computer  disks, 
compact  discs  (including  compact  discs 
formatted  with  read-only  memory), 
information  that  can  be  used  in 
telephone-based  information  systems, 
and  other  media  as  technological 
innovation  may  make  appropriate; 

(ii)  Identify  and  classify  existing 
funding  sources,  and  the  conditions  of 
and  criteria  for  access  to  such  sources, 
including  any  funding  mechanisms  or 
strategies  developed  by  the  State; 


(iii)  Identify  existing  support  groups 
and  systems  designed  to  help 
individuals  with  disabilities  make 
effective  use  of  an  activity  carried  out 
under  another  paragraph  of  this  section; 
and 

(iv)  Maintain  a  record  of  the  extent  to 
which  citizens  of  the  State  use  or  make 
inquiries  of  the  system  established  in 
paragraph  (h)(1)  of  this  section,  and  of 
the  nature  of  inquiries. 

(4)  The  information  system  may  be 
organized  on  an  interstate  basis  or  as 
part  of  a  regional  consortium  of  States 
in  order  to  facilitate  the  establishment  of 
compatible,  linked  information  systems. 

(1) (l)  The  State  may  enter  into 
cooperative  agreements  with  other 
States  to  expand  the  capacity  of  the 
States  involved  to  assist  individuals 
with  disabilities  of  all  ages  to  learn 
about,  acquire,  use,  maintain,  adapt,  and 
upgrade  assistive  technology  devices 
and  assistive  technology  services  that 
individuals  need  at  home,  at  school,  at 
work,  or  in  other  environments  that  are 
part  of  daily  living. 

(2)  The  State  may  operate  or 
participate  in  a  computer  system 
through  which  the  State  may 
electronically  communicate  with  other 
States  to  gain  technical  assistance  in  a 
timely  fashion  and  to  avoid  the 
duplication  of  efforts  already 
undertaken  in  other  States. 

(j)  Support  the  establishment  or 
continuation  of  partnerships  and 
cooperative  initiatives  between  the 
public  sector  and  the  private  sector  to 
promote  the  greater  participation  by 
business  and  industry  in  the — 

(1)  Development,  demonstration,  and 
dissemination  of  assistive  technology 
devices;  and 

(2)  Ongoing  provision  of  information 
about  new  products  to  assist  individuals 
with  disabilities. 

(k)  Provide  advocacy  services. 

(l)  Utilize  amounts  made  available 
through  development  and  extension 
grants  for  any  systems  change  and 
advocacy  activities,  other  than  the 
activities  described  in  another 
paragraph  of  this  section,  that  are 
necessary  for  developing,  implementing, 
or  evaluating  the  consumer-responsive 
comprehensive  statewide  program  of 
technology-related  assistance. 

(Authority:  29  U.S.C.  2211(b):  sec.  101(b)  of 
the  Act) 

Subpart  C — How  Does  a  State  Apply 
for  a  Grant? 

§  345.30  What  is  the  content  of  an 
application  for  a  deveiopment  grant? 

(a)  Applicants  for  development  grants 
under  ^s  program  shall  include  the 
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following  information  in  their 
applications: 

Cl)  Information  identifying  the  lead 
agency  designated  by  the  Governor 
under  §  345.4  and  the  evidence 
described  in  §  345.6(b). 

(2)  A  description  of  the  natxire  and 
extent  of  involvement  of  various  State 
agencies,  including  the  State  insurance 
department,  in  the  preparation  of  the 
application  and  the  continuing  role  of 
each  agency  in  the  development  and 
implementation  of  the  consumer- 
responsive  comprehensive  statewide 
program  of  technology-related 
assistance,  including  the  identification 
of  the  available  resources  and  financial 
responsibility  of  each  agency  for  paying 
for  assistive  technology  devices  and 
assistive  technology  services. 

(3) {i)  A  description  of  procedures  that 
provide  for — 

(A) (1)  The  active  involvement  of 
individuals  with  disabilities  and  their 
family  members,  guardians,  advocates, 
and  authorized  representatives,  and 
other  appropriate  individuals,  in  the 
development,  implementation,  and 
evaluation  of  the  program;  and 

{2)  To  the  maximum  extent 
appropriate,  the  active  involvement  of 
individuals  with  disabilities  who  use 
assistive  technology  devices  or  assistive 
technology  services,  in  decisions 
relating  to  such  devices  and  services; 
and 

(B)  Mechanisms  for  determining 
consumed  satisfaction  and  participation 
of  individuals  with  disabiUties  who 
represent  a  variety  of  ages  and  types  of 
disabilities,  in  the  consumer-responsive 
comprehensive  statewide  program  of 
technolo^-related  assistance. 

(ii)  A  description  of  the  nature  and 
extent  of  the — 

(A)  Involvement,  in  the  designation  of 
the  lead  agency  imder  §  345.4,  and  in 
the  development  of  the  apphcation,  of — 

(1)  Individuals  with  disabilities  md 
their  family  members,  guardians, 
advocates,  or  authorized 
representatives; 

(2)  Other  appropriate  individuals  who 
are  not  employed  by  a  State  agency;  and 

(3)  Organizations,  providers,  and 
interested  parties,  in  the  private  sector; 
and 

(B)  Continuing  role  of  the  individuals 
and  entities  described  in  paragraph 
(a)(3)(ii)(A)  of  this  section  in  &e 
program. 

(4)  A  tentative  assessment  of  the 
extent  of  the  need  of  individuals  with 
disabilities  in  the  State,  including 
individuals  firom  underrepresented 
populations  or  rural  populations  for  a 
statewide  program  of  technology-related 
assistmce  and  a  description  of  previous 
efiorts  and  efforts  continuing  on  the 


date  of  the  apphcation  to  develop  a 
consumer-responsive  comprehensive 
statewide  program  of  technology-related 
assistance. 

(5)  A  description  of  State  resources 
and  other  resources  (to  the  extent  this 
information  is  available)  that  are 
available  to  commit  to  the  development 
of  a  consumer-responsive 
comprehensive  statewide  program  of 
technology-related  assistance. 

(6)  Information  on  the  program  with 
respect  to  the — 

(i)  Goals  and  objectives  of  the  State  for 
the  program; 

(ii)  Systems  change  and  advocacy 
activities  that  the  State  plans  to  carry 
out  under  the  program;  and 

(iii)  Expected  outcomes  of  the  State 
for  the  program,  consistent  with  the 
purposes  described  in  §  345.2. 

(7) (i)  A  description  of  the  data 
collection  system  used  for  compiUng 
information  on  the  program,  consistent 
with  requirements  established  by  the 
Secretary  for  systems,  and,  when  a 
national  classification  system  is 
developed  pursuant  to  section  201  of 
the  Act,  consistent  with  the 
classification  system;  and 

(ii)  Procedures  that  will  be  used  to 
conduct  evaluations  of  the  program. 

(8)  A  description  of  the  policies  and 
procedirres  governing  contracts,  grants, 
and  other  arrangements  with  public 
agencies,  private  nonprofit 
organizations,  and  other  entities  or 
individuals  for  the  pxirpose  of  providing 
assistive  technology  devices  and 
assistive  technology  services  consistent 
with  this  part. 

(b)  Applicants  for  development  grants 
shall  include  the  following  assurances 
in  their  applications: 

(l)(i)  An  assmance  that  the  State  will 
use  funds  from  a  development  or 
extension  grant  to  accomplish  the 
purposes  described  in  §  345.2  and  the 
goals,  objectives,  and  outcomes 
described  in  paragraph  (a)(6)  of  this 
section,  and  to  carry  out  the  systems 
change  and  advocacy  activities 
described  in  paragraph  (a)(6)(ii)  of  this 
section,  in  a  manner  that  is  consumer- 
responsive. 

(ii)  An  assiuance  that  the  State,  in 
carrying  out  systems  change  and 
advocacy  activities,  shall  carry  out  the 
following  activities,  imless  the  State 
demonstrates  through  the  progress 
reports  reqriired  under  §  345.50  that 
significant  progress  has  been  made  in 
the  development  and  implementation  of 
a  consumer-responsive  comprehensive 
statewide  program  of  technology-related 
assistance,  and  that  other  systems 
change  and  advocacy  activities  will 
increase  the  likelihood  that  the  program 


will  accomplish  the  purposes  described 
in  §345.2: 

(A)  The  development, 
implementation,  emd  monitoring  of 
State,  regional,  and  local  laws, 
regulations,  policies,  practices, 
procedures,  and  organizational 
structures,  that  will  improve  access  to, 
provision  of,  funding  for,  and  timely 
acquisition  and  delivery  of,  assistive 
technology  devices  and  assistive 
technology  services; 

(B)  The  development  and 
implementation  of  strategies  to 
overcome  barriers  regarding  access  to, 
provision  of,  and  funding  for,  such 
devices  and  services,  with  priority  for 
identification  of  barriers  to  funding 
through  State  education  (including 
special  education)  services,  vocational 
rehabilitation  services,  and  medical 
assistance  services  or,  as  appropriate, 
other  health  and  human  services,  and 
with  particular  emphasis  on  overcoming 
barriers  for  xmderrepresented 
populations  and  rural  populations; 

(C)  Coordination  of  activities  among 
State  agencies,  in  order  to  facilitate 
access  to,  provision  of,  and  funding  for, 
assistive  technology  devices  and 
assistive  technology  services; 

(D)  The  development  and 
implementation  of  strategies  to 
empower  individuals  with  disabilities 
and  their  family  members,  guardians, 
advocates,  and  authorized 
representatives,  to  successfully  advocate 
for  increased  access  to,  funding  for,  and 
provision  of,  assistive  technology 
devices  and  assistive  technology 
services,  and  to  increase  the 
participation,  choice,  and  control  of 
individuals  with  disabilities  and  their 
family  members,  guardians,  advocates, 
and  authorized  representatives  in  the 
selection  and  procurement  of  assistive 
technology  devices  and  assistive 
technology  services; . 

(E)  The  provision  of  outreach  to 
imderrepresented  populations  and  rural 
populations,  including  identifying  and 
assessing  the  needs  of  such  populations, 
providing  activities  to  increase  the 
accessibility  of  services  to  such 
populations,  training  representatives  of 
such  populations  to  become  service 
providers,  and  training  staff  of  the 
consumer-responsive  comprehensive 
statewide  program  of  technology-related 
assistance  to  work  with  such 
populations;  and 

(F)  The  development  and 
implementation  of  strategies  to  ensure 
timely  acquisition  and  delivery  of 
assistive  technology  devices  and 
assistive  technology  services, 
particularly  for  children. 

(2)  An  assurance  that  the  State  will 
conduct  an  annual  assessment  of  the 
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consumer-responsive  comprehensive 
statewide  program  of  technology-related 
assistance,  in  order  to  determine — 

(i)  The  extent  to  which  the  State’s 
goals  and  objectives  for  systems  change 
and  advocacy  activities,  as  identified  in 
the  State  plan  under  paragraph  (a)(6)  of 
this  section,  have  been  achieved;  and 

(ii)  The  areas  of  need  that  require 
attention  in  the  next  year. 

(3)  An  assurance  that  amounts 
received  under  the  grant  will  be 
expended  in  accordance  with  the 
provisions  of  this  part; 

(4)  An  assurance  that  amounts 
received  imder  the  grant — 

(i)  Will  be  used  to  supplement 
amovmts  available  from  other  sources 
that  are  expended  for  technology-related 
assistance,  including  the  provision  of 
assistive  technology  devices  and 
assistive  technology  services;  and 

(ii)  Will  not  be  used  to  pay  a  financial 
obligation  for  technology-related 
assistance  (including  the  provision  of 
assistive  technology  devices  or  assistive 
technology  services)  that  would  have 
been  paid  with  amounts  available  from 
other  sources  if  amovmts  vmder  the  grant 
had  not  been  available,  imless — 

(A)  The  payment  is  made  only  to 
prevent  a  delay  in  the  receipt  of 
appropriate  technology-related 
assistance  (including  the  provision  of 
assistive  technology  devices  or  assistive 
technology  services)  by  an  individual 
with  a  disability;  and 

(B)  The  entity  or  agency  responsible 
subsequently  reimburses  the 
appropriate  accovmt  with  respect  to 
programs  and  activities  under  the  grant 
in  an  amount  equal  to  the  amovmt  of  the 
payment; 

(5)  An  assurance  that — 

(i)  A  public  agency  shall  control  and 
administer  amounts  received  imder  the 
grant;  and 

(ii)  A  public  agency  or  an  individual 
with  a  disability  shall — 

(A)  Hold  title  to  property  purchased 
with  such  amovmts;  and 

(B)  Administer  such  property. 

(6)  An  assurance  that  the  State  will — 

(i)  Prepare  reports  to  the  Secreteuy  in 
the  form  and  containing  information 
required  by  the  Secretary  to  carry  out 
the  Secreteury’s  functions  under  this 
part;  and 

(ii)  Keep  records  and  allow  access  to 
records  as  the  Secretary  may  require  to 
ensure  the  correctness  and  verification 
of  information  provided  to  the  Secretary 
under  this  paragraph  of  this  section. 

(7)  An  assurance  that  amounts 
received  imder  the  grant  will  not  be 
commingled  with  State  or  other  fimds; 

(8)  An  assurance  that  the  State  will 
adopt  fiscal  control  and  accoimting 
procedures  as  may  be  necessary  to 


ensure  proper  disbursement  of  an 
accounting  for  amovmts  received  under 
the  Dant; 

(9)  An  assurance  that  the  State  will — 

(i)  Make  available  to  individuals  with 
disabilities  and  their  family  members, 
guardians,  advocates,  or  authorized 
representatives  information  concerning 
technology-related  assistance  in  a  form 
that  will  allow  individuals  to  effectively 
use  the  information;  and 

(ii)  In  preparing  information  for 
dissemination,  consider  the  media- 
related  needs  of  individuals  with 
disabilities  who  have  sensory  and 
cognitive  limitations  and  consider  the 
use  of  auditory  materials,  including 
audio  cassettes,  visual  materials, 
including  video  cassettes  and  video 
discs,  and  braille  materials. 

(10)  An  assurance  that,  to  the  extent 
practicable,  technology-related 
assistance  made  available  with  amovmts 
received  under  the  grant  will  be 
equitably  distributed  among  all 
geographical  areas  of  the  State; 

(11)  An  assurance  that  the  lead  agency 
will  have  the  authority  to  use  fimds 
made  available  throu^  a  development 
or  extension  grant  to  comply  with  the 
requirements  of  this  part,  including  the 
ability  to  hire  qualified  staff  necessary 
to  carry  out  activities  vmder  the 
program; 

(12) (i)  An  assurance  that  the  State  will 
annually  provide,  from  the  fimds  made 
available  to  the  State  through  a 
development  or  extension  grant  vmder 
this  part,  an  amoimt  calculated  in 
accordance  with  section  102(f)(4)  of  the 
Act  in  order  to  make  a  grant  to,  or  enter 
into  a  contract  with,  an  entity  to  support 
protection  and  advocacy  services 
through  the  systems  established  to 
provide  protection  and  advocacy  vmder 
the  Developmental  Disabilities 
Assistance  and  Bill  of  Rights  Act  (42 
U.S.C.  6000  et  seq.),  the  Protection  and 
Advocacy  for  Mentally  Ill  Individuals 
Act  (42  U.S.C.  10801  et  seq.),  and 
section  509  of  the  Rehabilitation  Act  of 
1973  (29  U.S.C.  794e). 

(ii)  The  State  need  not  provide  the 
assurance  in  paragraph  (b)(12)(i)  of  this 
section,  if  the  State  requests  in  its 
annual  progress  report  or  first  or  second 
extension  application,  as  applicable, 
that  the  Secretary  annually  reserve,  from 
the  funds  made  available  for  a 
development  or  extension  grant,  an 
amovmt  calculated  in  accordance  with 
section  102(f)(4)  of  the  Act,  in  order  for 
the  Secretary  to  meike  a  grant  to  or  enter 
into  a  contract  with  a  system  to  support 
protection  and  advocacy  services. 

(13)  An  assurance  that  the  State — 

(i)  Will  develop  and  implement 

strategies  for  including  personnel 
training  regarding  assistive  technology 


within  existing  Federal-  and  State- 
funded  training  initiatives,  in  order  to 
enhance  assistive  technology  skills  and 
competencies;  and 

(ii)  Will  document  the  training; 

(14)  An  assurance  that  the  percentage 
of  the  funds  received  under  the  grant 
that  is  used  for  indirect  costs  (as  defined 
in  OMB  Circular  A-87  incorporated  by 
reference  in  34  CFR  80.22(b))  shall  not 
exceed  10  percent  of  the  total  amount  of 
the  grant;  and 

(15)  An  assurance  that  the  lead  agency 
will  coordinate  the  activities  funded 
through  a  development  or  extension 
grant  vmder  this  part  with  the  activities 
carried  out  by  coimcils  within  the  State, 
including — 

(i)  Any  covmcil  or  commission 
specified  in  the  assurance  provided  by 
the  State  in  accordance  with  section 
101(a)(36)  of  the  Rehabilitation  Act  of 
1973  (29  U.S.C.  721(a)(36)); 

(ii)  The  Statewide  Independent  Living 
Covmcil  established  vmder  section  705 
of  the  Rehabilitation  Act  of  1973  (29 
U.S.C.  796d)); 

(iii)  The  advisory  panel  established 
under  section  613(a)(12)  of  the 
Individuals  with  Disabilities  Education 
Act  (20  U.S.C.  1413(a)(12)); 

(iv)  The  State  Interagency 
Coordinating  Covmcil  established  vmder 
section  682  of  the  Individuals  with 
Disabilities  Education  Act  (20  U.S.C. 
1482)); 

(v)  The  State  Planning  Council 
described  in  section  124  of  the 
Developmental  Disabilities  Assistance 
and  Bill  of  Rights  Act  (20  U.S.C.  6024); 

(vi)  The  State  mental  health  planning 
covmcil  established  vmder  section  1914 
of  the  Public  Health  Service  Act  (42 
U.S.C.  300X-3); 

(vii)  Any  covmcil  established  vmder 
section  204,  206(g)(2)(A),  or  712(a)(3)(H) 
of  the  Older  Americans  Act  of  1965  (42 
U.S.C.  3015,  3017(g)(2)(A),  or 
3058g(a)(3)(H)). 

(16)  An  assurance  that  there  will  be 
coordination  between  the  activities 
funded  through  the  grant  and  other 
related  systems  change  and  advocacy 
activities  funded  by  either  Federal  or 
State  sources. 

(c)  Applicants  for  development  grants 
shall  provide  any  other  related 
information  and  assurances  that  the 
Secretary  may  reasonably  require. 

(Authority:  29  U.S.C.  2212(e);  sec.  102(e)  of 
the  Act) 

§  345.31  What  is  the  content  of  an 
application  for  an  extension  grant? 

A  State  that  seeks  an  extension  grant 
shall  include  the  following  in  an 
application: 

(a)  The  information  and  assurances 
described  in  §  345.30,  except  the 
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preliminary  needs  assessment  described 
in  §  345.30(a)(4). 

(b)  A  description  of  the  following: 

(1)  The  needs  relating  to  technology- 
related  assistance  of  in^viduals  with 
disabilities  (including  individuals  from 
underrepresented  populations  or  rural 
populations)  and  their  family  members, 
guardians,  advocates,  or  authorized 
representatives,  and  other  appropriate 
individuals  within  the  State. 

(2)  Any  problems  or  gaps  that  remain 
with  the  development  and 
implementation  of  a  consumer- 
responsive  comprehensive  statewide 
program  of  technology-related 
assistance  in  the  State. 

(3)  The  strategies  that  the  State  will 
pursue  during  the  grant  period  to 
remedy  the  problems  or  gaps  with  the 
development  and  implementation  of  a 
program. 

(4)  Outreach  activities  to  be 
conducted  by  the  State,  including 
dissemination  of  information  to  eUgible 
populations,  with  special  attention  to 
imderrepresented  populations  and  rural 
populations. 

(5) (i)  The  specific  systems  change  and 
advocacy  activities  described  in 

§  345.20  (including  the  activities 
described  in  §  345.30(b)(1))  carried  out 
under  the  development  grant  received 
by  the  State,  or,  in  the  case  of  an 
apphcation  for  a  second  extension  grant, 
imder  an  initial  extension  grant  received 
by  the  State  imder  this  section, 
including — 

(A)  A  description  of  systems  change 
and  advocacy  activities  that  were 
undertaken  to  produce  change  on  a 
permanent  basis  for  individuals  with 
disabilities  of  all  ages; 

(B)  A  description  of  activities 
undertaken  to  improve  the  involvement 
of  individuals  with  disabilities  in  the 
program,  including  training  and 
tecbmical  assistance  efforts  to  improve 
individual  access  to  assistive  technology 
devices  and  assistive  technology 
services  as  mandated  imder  other  laws 
and  regulations  in  effect  on  the  date  of 
the  application,  and  including  actions 
undertaken  to  improve  the  participation 
of  imderrepresented  populations  and 
rural  populations,  such  as  outreach 
efiorts;  and 

(C)  An  evaluation  of  the  impact  and 
results  of  the  activities  described  in 
paragraph  (b)(5)(i)  (A)  and  (B)  of  this 
section. 

(ii)  The  relationship  of  systems 
change  and  advocacy  activities  to  the 
development  and  implementation  of  a 
consumer-responsive  comprehensive 
statewide  program  of  technology-related 
assistance. 

(iii)  The  progress  made  toward  the 
development  and  implementation  of  a 


consumer-responsive  comprehensive 
statewide  program  of  technology-related 
assistance. 

(6)(i)  In  the  case  of  an  application  for 
an  initial  extension  grant,  a  report  on 
the  hearing  described  in  §  345.8(a)(2)  or, 
in  the  case  of  an  application  for  a 
second  extension  grant,  a  report  on  the 
hearing  described  in  §  345.8(b)(2). 

(ii)  A  description  of  State  actions, 
other  than  a  hearing,  designed  to 
determine  the  degree  of  satisfaction  of 
individuals  with  disabilities,  and  their 
family  members,  guardians,  advocates, 
or  authorized  representatives,  public 
service  providers  and  private  service 
providers,  educators  and  related  service 
providers,  technology  experts  (including 
engineers),  employers,  and  other 
appropriate  individuals  and  entities 
with — 

(A)  The  degree  of  their  ongoing 
involvement  in  the  development  and 
implementation  of  the  consumer- 
responsive  comprehensive  statewide 
program  of  technology-related 
assistance; 

(B)  The  specific  systems  change  and 
advocacy  activities  described  in 

§  345.20  (including  the  activities 
described  in  §  345.30(b)(1))  carried  out 
by  the  State  under  the  development 
grant  or  the  initial  extension  grant; 

(C)  Progress  made  toward  the 
development  and  implementation  of  a 
consumer-responsive  comprehensive 
statewide  program  of  technology-related 
assistance;  and 

(D)  The  ability  of  the  lead  agency  to 
carry  out  the  activities  described  in 

§  345.6(b). 

(c)  A  summary  of  any  comments 
received  concerning  the  issues 
described  in  paragraph  (b)(6)  of  this 
section  and  response  of  the  State  to  such 
comments,  solicited  through  a  public 
hearing  or  through  other  means,  from 
individuals  affected  by  the  consumer- 
responsive  comprehensive  statewide 
program  of  technology-related 
assistance,  including — 

(1)  Individuals  with  disabilities  and 
their  family  members,  guardians, 
advocates,  or  authorized 
representatives; 

(2)  Pubhc  service  providers  and 
private  service  providers; 

(3)  Educators  and  related  services 
personnel: 

(4)  Technology  experts  (including 
engineers); 

(5)  Employers;  and 

(6)  Other  appropriate  individuals  and 
entities. 

(d)  An  assurance  that  the  State  and 
any  recipient  of  funds  made  available  to 
the  State  under  the  Act  will  comply 
with  guidelines  established  under 


section  508  of  the  Rehabilitation  Act  of 
1973  (29  U.S.C.  794d). 

(e)(1)  A  copy  of  the  protection  and 
advocacy  contract  or  grant  agreement 
entered  into  by  the  State; 

(2)  Evidence  of  ongoing  negotiations 
with  an  entity  to  provide  protection  and 
advocacy,  services,  if  the  State  has  not 
yet  entered  into  a  grant  or  contract;  or 

(3)  A  request  that  the  Secretary  enter 
into  a  grant  agreement  with  an  entity  to 
provide  protection  and  advocacy 
services,  pursuant  to  §  345.30(b)(12)(ii). 

(Authority:  29  U.S.C  2213  (d)  and  (e);  secs. 
103  (d)  and  (e)  of  the  Act) 

Subpart  D — How  Does  the  Secretary 
Make  a  Grant? 

§  345.40  How  does  the  Secretary  evaluate 
an  application  for  a  development  grant 
under  this  program? 

The  Secretary  evaluates  each 
application  using  the  selection  criteria 
in  34  CFR  75.210. 

(Authority:  29  U.S.C.  2212(a};  sec.  102(a)  of 
the  Act) 

§  345.41  What  other  factors  does  the 
Secretary  take  into  consideration  in  making 
development  grant  awards  under  this 
program? 

In  making  development  grants  under 
this  program,  the  Secretary  takes  into 
consideration,  to  the  extent  feasible — 

(a)  Achieving  a  balance  among  States 
that  have  differing  levels  of 
development  of  consumer-responsive 
comprehensive  statewide  programs  of 
technology-related  assistance;  and 

(b)  Achieving  a  geographically 
equitable  distribution  of  the  grants. 

(Authority:  29  U.S.C.  2212(c];  sec.  102(c)  of 
the  Act) 

§  345.42  What  is  the  review  process  for  an 
application  for  an  extension  grant? 

(a)  The  Secretary  may  award  an  initial 
extension  grant  to  any  State  that — 

(1)  Provides  the  evidence  described  in 
§  345.6(b)  and  makes  the  demonstration 
described  in  paragraph  (a)(2)  of  this 
section: 

(2)  Demonstrates  that  the  State  has 
made  significant  progress,  and  has 
carried  out  systems  change  and 
advocacy  activities  that  have  resulted  in 
significant  progress,  toward  the 
development  and  implementation  of  a 
consumer-responsive  comprehensive 
statewide  program  of  technology-related 
assistance,  consistent  with  this  part;  and 

(3)  Holds  a  public  hearing  in  the  third 
year  of  a  program  carried  out  under  a 
development  grant,  after  providing 
appropriate  and  sufficient  notice  to 
allow  interested  groups  and 
organizations  and  all  segments  of  the 
public  an  opportunity  to  comment  on 
the  program. 
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(b)  The  Secretary  may  award  a  second 
extension  grant  to  any  State  that — 

(1)  Provides  the  evidence  described  in 
§  345.6(b)  and  makes  the  demonstration 
described  in  paragraph  (a)(2)  of  this 
section; 

(2)  Describes  the  steps  the  State  has 
taken  or  will  take  to  continue  on  a 
permanent  basis  the  consumer- 
responsive  comprehensive  statewide 
program  of  technology-related 
assistance  with  the  ability  to  maintain, 
at  a  minimum,  the  outcomes  achieved 
by  the  systems  change  and  advocacy 
activities; 

(3)  Identifies  future  funding  options 
and  commitments  for  the  program  from 
the  public  and  private  sector  and  the 
key  individuals,  agencies,  and 
organizations  to  be  involved  in,  and  to 
direct  future  efforts  of,  the  program;  and 

(4)  Holds  a  public  hearing  in  the 
second  year  of  a  program  carried  out 
under  an  initial  extension  grant,  after 
providing  appropriate  and  sufficient 
notice  to  allow  interested  groups  and 
organizations  and  all  segments  of  the 
public  an  opportunity  to  comment  on 
the  program. 

(c)  In  making  any  award  to  a  State  for 
a  second  extension  grant,  the  Secretary 
makes  an  award  contingent  on  a 
determination,  based  on  the  onsite  visit 
in  §  345.53,  that  the  State  is  making 
significant  progress  toward 
development  and  implementation  of  a 
consumer-responsive  comprehensive 
statewide  program  of  technology-related 
assistance,  except  where  the  Secretary 
determines  that  the  onsite  visit  is 
unnecessary.  If  the  Secretary  determines 
that  the  State  is  not  making  significant 
progress,  the  Secretary  may  ta^e  an 
action  described  in  §345.61. 

(Authority:  29  U.S.C.  2213  (b)  and  (e)  and 
2215(a)(2);  secs.  103  (b)  and  (e)  and  105(a)(2) 
of  the  Act) 

§345.43  What  priorities  does  the  Secretary 
estabiish? 

(a)  The  Secretary  gives,  in  each  of  the 
2  fiscal  years  succeeding  the  fiscal  year 
in  which  amounts  are  first  appropriated 
for  carrying  out  development  grants, 
priority  for  funding  to  States  that 
received  development  grants  imder  this 
part  during  the  fiscal  year  preceding  the 
fiscal  year  concerned. 

(b)  For  States  that  are  applying  for 
initial  extension  grants,  the  Secretary 
gives,  in  any  fiscal  year,  priority  to 
States  that  received  initial  extension 
grants  diuring  the  fiscal  year  preceding 
the  fiscal  year  concerned. 

(c)  The  Secretary  may  establish  other 
appropriate  priorities  under  the  Act. 

(Authority:  29  U.S.C.  2212(b)(4)  and  2213(c); 
secs.  102(b)(4)  and  103(c)  of  the  Act) 


Subpart  E — ^What  Conditions  Must  Be 
Met  After  an  Award? 

§  345.50  What  are  the  reporting 
requirements  for  the  recipients  of 
deveiopment  and  extension  grants? 

(a)  States  receiving  development  and 
extension  grants  shall  submit  annually 
to  the  Secretary  a  report  that  documents 
significant  progress  in  developing  and 
implementing  a  consumer-responsive 
comprehensive  statewide  program  of 
technology-related  assistance 
documenting  the  following; 

(1)  The  progress  the  State  has  made, 
as  determined  in  the  State’s  annual 
assessment  (consistent  with  the 
guidehnes  established  by  the  Secretary 
under  §  345.51)  in  achieving  the  State’s 
goals,  objectives,  and  outcomes  as 
identified  in  the  State’s  application,  and 
areas  of  need  that  require  attention  in 
the  next  year,  including  unanticipated 
problems  with  the  achievement  of  the 
goals,  objectives,  and  outcomes 
described  in  the  application,  and  the 
activities  the  State  has  undertaken  to 
rectify  these  problems. 

(2)  The  systems  change  and  advocacy 
activities  carried  out  by  the  State 
including — 

(i)  An  analysis  of  the  laws, 
regulations,  policies,  practices, 
procedures,  and  organizational  structiure 
that  the  State  has  changed,  has 
attempted  to  change,  or  will  attempt  to 
change  during  the  next  year,  to  facilitate 
and  increase  timely  access  to,  provision 
of,  or  funding  for,  assistive  technology 
devices  and  assistive  technology 
services;  and 

(ii)  A  description  of  any  written 
policies  and  procedures  that  the  State 
has  developed  and  implemented 
regarding  access  to,  provision  of,  and 
funding  for,  assistive  technology  devices 
and  assistive  technology  services, 
particularly  policies  and  procedures 
regarding  access  to,  provision  of,  and 
funding  for,  such  devices  and  services 
imder  education  (including  special 
education),  vocational  rehabilitation, 
and  medical  assistance  programs. 

(3)  The  degree  of  involvement  of 
various  State  agencies,  including  the 
State  insurance  department,  in  the 
development,  implementation,  and 
evaluation  of  the  program,  including 
any  interagency  agreements  that  the 
State  has  developed  and  implemented 
regarding  access  to,  provision  of,  and 
funding  for,  assistive  technology  devices 
and  assistive  technology  services  such 
as  agreements  that  identify  available 
resomces  for,  assistive  technology 
devices  and  assistive  technology 
services  and  the  responsibility  of  each 
agency  for  paying  for  such  devices  and 
services. 


(4)  The  activities  undertaken  to 
collect  and  disseminate  information 
about  the  documents  or  activities 
analyzed  or  described  in  paragraphs  (a) 
(1)  through  (3)  of  this  section,  including 
outreach  activities  to  underrepresented 
populations  and  rural  populations  and 
efforts  to  disseminate  information  by 
means  of  electronic  commimication. 

(5)  The  involvement  of  individuals 
with  disabilities  who  represent  a  variety 
of  ages  and  types  of  disabilities  in  the 
planning,  development, 
implementation,  and  assessment  of  the 
consumer-responsive  comprehensive 
statewide  program  of  technology-related 
assistance,  including  activities 
undertaken  to  improve  such 
involvement,  such  as  consumer  training 
and  outreach  activities  to 
underrepresented  populations  and  rural 
populations. 

(6)  The  degree  of  consumer 
satisfaction  with  the  program,  including 
satisfaction  by  underrepresented 
populations  and  rural  populations. 

(7)  Efforts  to  train  personnel  as  well 
as  consiuners. 

(8)  Efforts  to  reduce  the  service 
delivery  time  for  receiving  assistive 
technology  devices  and  assistive 
technology  services. 

(9)  Significant  progress  in  the 
provision  of  protection  and  advocacy 
services,  in  each  of  the  areas  described 
in  §  345.55(c)(l)(ii). 

(b)  The  State  shall  make  these  reports 
readily  available  to  the  public  at  no 
extra  cost. 

(c)  The  State  shall  submit  on  an 
annual  basis — 

(1)  A  copy  of  the  protection  and 
advocacy  contract  or  grant  agreement 
entered  into  by  the  State; 

(2)  Evidence  of  ongoing  negotiations 
with  an  entity  to  provide  protection  and 
advocacy  services,  if  the  State  has  not 
yet  entered  into  a  grant  or  contract;  or 

(3)  A  request  that  the  Secretary  enter 
into  a  grant  agreement  with  an  entity  to 
provide  protection  and  advocacy 
services,  pursuant  to  §  345.30(b)(12)(ii). 

(Authority:  29  U.S.C.  2212(e)(16)(A)  and 
2214(b);  secs.  102(e)(16)(A)  and  104(b)  of  the 
Act) 

§  345.51  When  is  a  State  making 
significant  progress? 

A  State  is  making  significant  progress 
when  it  carries  out — 

(a)  The  systems  change  and  advocacy 
activities  listed  in  §  345.30(b)(l)(ii)(A) 
through  (F);  or 

(b)  Other  systems  change  and 
advocacy  activities,  if  the  State 
demonstrates  through  the  progress 
reports  developed  by  the  Secretary  and 
required  to  be  submitted  by  a  State  in 

§  345.50  that  it  has  accomplished  the 
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purposes  of  the  program  listed  in 
§345.2. 

(Authority:  29  U.S.C.  2212(e)(7)  and  2214(a): 
secs.  102(e)(7)  and  104(a)  of  the  Act) 

§  345.52  Who  retains  title  to  devices 
provided  under  this  program? 

Title  to  devices  purchased  with  greint 
funds  \mder  this  part,  either  directly  or 
through  any  contract  or  subgrant,  must 
be  held  by  a  public  agency  or  by  an 
individud  with  a  disability  who  is  the 
beneficiary  of  the  device.  If  the  disabled 
individual  does  not  have  legal  status  to 
hold  title,  the  title  may  be  retained  by 
a  parent  or  legal  guardian. 

(Authority:  29  U.S.C.  2212(e)(12)(B):  sec. 
102(e)(12)(B)  of  the  Act) 

§  345.53  What  are  the  requirements  for 
grantee  participation  in  the  Secretary’s 
progress  assessments? 

Recipients  of  development  grants 
shall  participate  in  the  Secretary’s 
assessment  of  the  extent  to  which  States 
are  making  significant  progress  by — 

(a)  Participating  in  the  onsite 
monitoring  visits  that  will  be  made  to 
each  grantee  during  the  final  year  of  the 
development  grant; 

(b)  Participating  in  an  onsite 
monitoring  visit,  that  is  in  addition  to 
the  visit  in  paragraph  (a),  if  the  State 
applies  for  a  second  extension  grant  and 
whose  initial  onsite  visit  occiirred  prior 
to  the  date  of  the  enactment  of  the 
Technology-Related  Assistance  for 
Individuals  with  Disabilities  Act 
Amendments  of  1994,  imless  the 
Secretary  determines  that  the  visit  is  not 
necessary. 

(c)  Providing  written  evaluations  of 
the  State’s  progress  toward  fulfilling  its 
goals  and  the  objectives  of  the  project, 
and  such  other  documents  as  the 
Secretary  may  reasonably  require  to 
complete  the  required  assessment. 

(Authority:  29  U.S.C.  2215(a);  sec.  105(a)  of 
the  Act) 

§345.54  How  may  grant  funds  be  used 
under  this  program? 

(a)  States  receiving  funds  under  this 
part  shall  comply  with  the  assurances 
provided  \mder  §§  345.30  and  345.31. 

(b)  A  State  receiving  a  grant  may  make 
contracts  or  subgrants  to  the  eligible 
entities  in  §  345.6,  provided  that — 

(1)  A  designated  public  agency 
maintains  fiscal  responsibiUty  and 
accoimtability;  and 

(2)  All  appropriate  provisions  related 
to  data  collection,  recordkeeping,  and 
cooperation  with  the  Secretary’s 
evaluation  and  program  monitoring 
efforts  are  applied  to  all  subcontractors 
and  subgrantees  as  well  as  to  the  agency 
receiving  the  grant. 


(Authority:  29  U.S.C.  2212(e),  2213(d),  and 
2215(a)(5):  secs.  102(e),  103(d),  and  105(a)(5) 
of  the  Act;  sec.  437  of  the  General  Education 
Provisions  Act;  20  U.S.C.  1232f) 

§ 345.55  What  are  the  responsibilities  of  a 
State  in  carrying  out  protection  and 
advocacy  services? 

(a) (1)  A  State  is  eligible  to  receive 
funding  to  provide  protection  and 
advocacy  services  if — 

(i)  The  State,  as  of  Jime  30, 1993,  has 
provided  for  protection  and  advocacy 
services  through  an  entity  that  is 
capable  of  performing  the  functions  that 
would  otherwise  be  performed  under 

§  345.30(b)(12)  by  the  system  described 
in  that  section;  and 

(ii)  The  entity  referred  to  in 

§  345.30(b)(12)(i)  is  not  a  system 
described  in  that  section. 

(b)  A  State  that  meets  both  of  the 
descriptions  in  paragraph  (a)(1)  of  this 
section  also  shall  comply  with  the  same 
requirements  of  this  part  as  a  system 
that  receives  funding  imder 
§345.30(b)(12). 

(c) (1)  A  system  that  receives  funds 
imder  §  345.20(b)(12)(i)  to  carry  out  the 
protection  and  advocacy  services 
described  in  §  345.20(b)(12)(i)  in  a  State, 
or  an  entity  described  in  paragraph 
(a)(1)  of  this  section,  shall  prepare 
reports  that  contain  the  information 
required  by  the  Secretary,  including  the 
following: 

(i)  A  description  of  the  activities 
carried  out  by  the  system  or  entity  with 
the  funds; 

(ii)  Documentation  of  significant 
progress,  in  providing  protection  and 
advocacy  services,  in  each  of  the 
following  areas: 

(A)  Conducting  activities  that  are 
consumer-responsive,  including 
activities  that  will  lead  to  increased 
access  to  funding  for  assistive 
technology  devices  and  assistive 
technology  services. 

(B)  Executing  legal,  administrative, 
and  other  appropriate  means  of 
representation  to  implement  systems 
change  and  advocacy  activities. 

(C)  Developing  and  implementing 
strategies  designed  to  enhance  the  long¬ 
term  abilities  of  individuals  with 
disabilities  and  their  family  members, 
guardians,  advocates,  and  authorized 
representatives  to  successfully  advocate 
for  assistive  technology  devices  emd 
assistive  technology  services  to  which 
the  individuals  with  disabilities  are 
entitled  under  law  other  than  this  Act. 

(D)  Coordinating  activities  with 
protection  and  advocacy  services 
funded  through  somces  other  than  this 
Act,  and  coordinating  activities  with  the 
systems  change  and  advocacy  activities 
carried  out  by  the  State  lead  agency. 


.  (2)  The  system  or  entity  shall  submit 
the  reports  to  the  lead  agency  in  the 
State  not  less  often  than  every  6  months. 

(3)  The  system  or  entity  shall  provide 
monthly  updates  to  the  lead  agency 
concerning  the  activities  and 
information  described  in  paragraph  (c) 
of  this  section. 

(d)  Before  making  a  grant  or  entering 
into  a  contract  under  §  345.30(b)(12)(ii) 
to  support  the  protection  and  advocacy 
services  described  in  §  345.30(b)(12)(ii) 
in  a  State,  tlie  Secretary  shall  solicit  and 
consider  the  opinions  of  the  lead  agency 
in  the  State  with  respect  to  the  terms  of 
the  want  or  contract. 

(e) (1)  In  each  fiscal  year,  the  Secretary 
specifies  for  each  State  receiving  a 
development  or  an  extension  grant  the 
minimum  amount  that  the  State  shall 
use  to  provide  protection  and  advocacy 
services. 

(2) (i)  Except  as  provided  for  in 
paragraphs  (e)  (3)  and  (4),  the  Secretary 
calculates  this  minimum  amount  based 
on  the  size  of  the  grant,  the  needs  of 
individuals  with  disabilities  within  the 
State,  the  population  of  the  State,  and 
the  geographic  size  of  the  State. 

(ii)  The  minimum  amount,  however, 
is  not  less  than  $40,000  and  not  more 
than  $100,000. 

(3)  If  a  State  receives  a  second 
extension  grant,  the  Secretary  specifies 
a  minimum  amount  for  the  fourth  year 
(if  any)  of  the  grant  period  that  equals 
75  percent  of  Uie  minimum  amount 
specified  for  the  State  for  the  third  year 
of  the  second  extension  grant  of  the 
State. 

(4)  If  a  State  receives  a  second 
extension  grant,  the  Secretciry  specifies 
a  minimum  amount  for  the  fifth  year  (if 
any)  of  the  grant  period  that  equals  50 
percent  of  the  minimum  amount 
specified  for  the  State  for  the  third  year 
of  the  second  extension  grant  of  the 
State. 

(5)  After  the  fifth  year  (if  any)  of  the 
grant  period,  no  Federal  funds  may  be 
made  available  under  this  title  by  the 
State  to  a  system  described  in 

§  345.30(b)(12)  or  an  entity  described  in 
paragraph  (a)  of  this  section. 

(Authority:  29  U.S.C.  2212(f);  sec.  102(f)  of 
the  Act) 

Subpart  F— What  Compliance 
Procedures  May  the  Sroretary  Use? 

§  345.60  Who  is  subject  to  a  corrective 
action  plan? 

(a)  Any  State  that  fails  to  comply  with 
the  requirements  of  this  part  is  subject 
to  a  corrective  action  plan. 

(b)  A  State  may  appeal  a  finding  that 
it  is  subject  to  corrective  action  within 
30  days  of  being  notified  in  writing  by 
the  Secretary  of  the  finding. 
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(Authority:  29  U.S.C.  2215(b)(1):  sec. 

105(b)(1)  of  the  Act) 

9345.61  What  penaMM  may  the  Secretary 
impose  on  a  grantee  that  is  subiect  to 
corrective  action? 

A  State  that  fails  to  comply  with  the 
requirements  of  this  part  may  be  subject 
to  corrective  actions  such  as — 

(a)  Partial  or  complete  termination  of 
funds; 

(b)  Inehgibility  to  participate  in  the 
grant  program  in  the  following  year; 

(c)  Reduction  in  funding  for  die 
following  year;  or 

(d)  Required  redesignation  of  the  lead 
agency. 

(Authority:  29  U.S.C.  2215(b)(2):  sec. 

105(b)(2)  of  the  Act) 

§345.62  How  doss  a  State  redesignate  the 
iead  agency  when  it  is  subject  to  corrective 
action? 

(a)  Once  a  State  becomes  subject  to  a 
corrective  action  plan  under  §  345.60, 
the  Governor  of  the  State,  subject  to 
approval  by  the  Secreteiry,  shall  appoint, 
within  30  days  after  the  submission  of 
the  plan  to  the  Secretary,  a  monitoring 
panel  consisting  of  the  following 
representatives: 

(1)  The  head  of  the  lead  agency 
designated  by  the  Governor; 

(2)  Two  representatives  from  different 
public  or  private  nonprofit 
organizations  that  represent  the  interests 
of  individuals  with  disabilities; 

(3)  Two  consumers  who  are  users  of 
assistive  technology  devices  and 
assistive  technology  services  and  who 
are  not — 

(i)  Members  of  the  advisory  coimcil, 
if  any,  of  the  consumer-responsive 
comprehensive  statewide  program  of 
technology-related  assistance;  or 

(ii)  Employees  of  the  State  lead 
agency;  and 

(4)  Two  service  providers  with 
knowledge  and  expertise  in  assistive 
technology  devices  and  assistive 
technology  services. 

(b)  The  monitoring  panel  must  be 
etlmically  diverse.  The  panel  shall 
select  a  chairperson  from  among  the 
members  of  the  panel. 

(c)  The  pemel  shall  receive  periodic 
reports  from  the  State  regeirding  progress 
in  implementing  the  corrective  action 
plan  and  shall  have  the  authority  to 
request  additional  information 
necessary  to  determine  compliance. 

(d)  The  meetings  of  the  panel  to 
determine  compliance  shall  be  open  to 
the  public  (subject  to  confidentiality 
concerns)  and  held  at  locations  that  are 
accessible  to  individuals  with 
disabilities. 


(e)  The  panel  shall  carry  out  the 
duties  of  the  panel  for  the  entire  period 
of  the  corrective  action  plan,  as 
determined  by  the  Secretary. 

(f)  A  failure  by  a  Governor  of  a  State 
to  comply  with  the  requirements  of 
paragraphs  (a)  through  (e)  of  this  section 
results  in  the  termination  of  funding  for 
the  State  imder  this  part. 

(g)  Based  on  its  findings,  a  monitoring 
panel  may  determine  that  a  lead  agency 
designated  by  a  Governor  has  not 
accomplished  the  purposes  described  in 
§  345.2  and  that  there  is  good  cause  for 
redesignation  of  the  agency  and  the 
temporary  loss  of  funds  by  the  State 
under  this  part. 

(h)  For  the  purposes  of  this  section, 
“good  cause”  includes  the  following: 

(1)  Lack  of  progress  with  employment 
of  qualified  staff; 

(2)  Lack  of  consvuner-responsive 
activities; 

(3)  Lack  of  resource  allocation  to 
systems  change  and  advocacy  activities; 

(4)  Lack  of  progress  with  meeting  the 
assxirances  in  §  345.30(b);  or 

(5)  Inadequate  fiscal  management. 

(i)  If  a  monitoring  panel  determines 
that  the  lead  agency  should  be 
redesignated,  the  panel  shall 
recommend  to  the  Secretary  that  further 
remedial  action  be  taken  or  that  the 
Secretary^  order  the  Governor  to 
redesignate  the  lead  agency  within  90 
days  or  lose  funds  under  tMs  part.  The 
Secretary,  based  on  the  findings  and 
recommendations  of  tbie  monitoring 
panel,  and  after  providing  to  the  public 
notice  and  opportimity  for  comment, 
shall  make  a  final  determination 
regarding  whether  to  order  the  Governor 
to  redesignate  the  lead  agency.  The 
Governor  shall  make  any  redesignation 
in  accordance  with  the  requirements 
that  apply  to  designations  under  §  345.6. 

(Authority:  29  U.S.C.  2215(c):  sec.  105(c)  of 
the  Act) 

§  345.63  How  does  a  State  redesignate  the 
entity  responsibie  for  providing  protection 
and  advocacy  services? 

(a)  The  Governor  of  a  State,  based  on 
input  from  individuals  with  disabilities 
and  their  family  members,  guardians, 
advocates,  or  authorized 
representatives,  may  determine  that  the 
entity  providing  protection  and 
advocacy  services  has  not  met  the 
protection  and  advocacy  service  needs 
of  the  individuals  with  disabilities  and 
their  family  members,  guardians, 
advocates,  or  authorized 
representatives,  for  seeming  funding  for 
and  access  to  assistive  technology 
devices  and  assistive  technology 
services,  and  that  there  is  good  cause  to 


provide  the  protection  and  advocacy 
services  for  the  State  through  a  contract 
with  a  second  entity. 

(b)  On  making  the  determination  in 
paragraph  (a)  of  this  section,  the 
Governor  may  not  enter  into  a  contract 
with  a  second  entity  to  provide  the 
protection  and  advocacy  services  unless 
good  cause  exists  and  unless — 

(1)  The  Governor  has  given  the  first 
entity  30  days  notice  of  the  intention  to 
enter  into  the  contract,  including 
specification  of  good  cause,  and  an 
opportunity  to  respond  to  the  assertion 
that  good  cause  has  been  shown; 

(2)  Individuals  with  disabilities  and 
their  family  members,  guardians, 
advocates,  or  authorized 
representatives,  have  timely  notice  of 
the  determination  and  opportunity  for 
public  comment;  and 

(3)  The  first  entity  has  the  opportunity 
to  appeal  the  determination  to  ^e 
Secretary  within  30  days  of  the 
determination  on  the  basis  that  there  is 
not  good  cause  to  enter  into  the 
contract. 

(c) (1)  When  the  Governor  of  a  State 
determines  that  there  is  good  cause  to 
enter  into  a  contract  with  a  second 
entity  to  provide  the  protection  and 
advocacy  services,  the  Governor  shall 
hold  an  open  competition  within  the 
State  and  issue  a  request  for  proposals 
by  entities  desiring  to  provide  the 
services. 

(2)  The  Governor  shall  not  issue  a 
request  for  proposals  by  entities  desiring 
to  provide  protection  and  advocacy 
services  imtil  the  first  entity  has  been 
given  notice  and  an  opportunity  to 
respond.  If  the  first  entity  appeals  the 
determination  to  the  Secretary,  the 
Governor  shall  issue  such  request  only 
if  the  Secretary  decides  not  to  overturn 
the  determination  of  the  Governor.  The 
Governor  shall  issue  such  request 
within  30  days  after  the  end  of  the 
period  dming  which  the  first  entity  has 
the  opportunity  to  respond,  or  after  the 
decision  of  the  Secretary,  as 
appropriate. 

(3)  The  competition  shall  be  open  to 
entities  with  the  same  expertise  and 
ability  to  provide  legal  services  as  a 
system  in  §  345.30(b)(lr2).  The 
competition  shall  ensme  public 
involvement,  including  a  public  hearing 
and  adequate  opportunity  for  public 
comment. 

(Authority:  29  U.S.C.  2215(d);  sec.  105(d)  of 
the  Act) 

(FR  Doc.  95-19601  Filed  8-8-95;  8:45  am] 
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16  CFR  Parts  800  and  803 
Notification  and  Report  Form  for  Certain 
Mergers  and  Acquisitions  Under  the 
Antitrust  improvements  Act;  Final  Rule 
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FEDERAL  TRADE  COMMISSION 

16  CFR  Parts  800  and  803 

Notification  and  Report  Form  for 
Certain  Mergers  and  Acquisitions 
Under  the  Antitrust  Improvements  Act 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Final  rule. 

SUMMARY:  This  final  rule  revises  16  CFR 
part  803  Appendix,  the  Antitrust 
Improvements  Act  Notification  and 
Report  Form  for  Certain  Mergers  and 
Acquisitions  (the  “Form”).  The  Form 
must  be  completed  and  submitted  by 
persons  required  to  report  mergers  or 
acquisitions  pursuant  to  Section  7A  of 
the  Clayton  Act  as  added  by  title  II  of 
the  Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976  (“HSR  Act”). 
The  revised  Form  will  require  that  1992 
revenue  data,  identified  by  1987  Bureau 
of  the  Census  Standard  Industrial 
Classification  (SIC)  Codes,  be  provided 
in  response  to  certain  items  on  the  Form 
that  previously  called  for  1987  data. 

This  final  rule  also  removes  16  CFR  part 
800,  the  Transitional  Rule  addressing 
the  treatment  of  acquisitions 
consummated  before,  and  notifications 
filed  on  or  before,  September  5, 1978, 
the  effective  date  of  the  Form  and  the 
rules  implementing  the  HSR  Act  (“the 
Rules”). 

EFFECTIVE  DATE:  August  9,  1995. 
ADDRESSES:  All  completed  Forms, 
including  any  documents  required  to  be 
submitted  in  response  to  any  item  on 
the  Form,  must  be  delivered  to; 
Premerger  Notification  Office,  Bureau  of 
Competition,  Room  303,  Federal  Trade 
Commission,  Washington,  DC  20580, 
and  Director  of  Operations,  Antitrust 
Division,  Room  3218,  Department  of 
Justice,  Washington,  DC  20530,  as 
specified  by  16  CFR  803.10(c). 

FOR  FURTHER  INFORMATION  CONTACT: 
William  I.  Schechter,  Attorney,  or  Melea 
R.  Epps,  Attorney,  Premerger 
Notification  Office,  Bureau  of 
Competition,  Room  303,  Federal  Trade 
Commission,  Washington,  DC  20580. 
Telephone  (202)  326-3100. 

SUPPLEMENTARY  INFORMATION: 
Paperwork  Reduction  Act 

This  change  to  the  Form  has  been 
approved  by  the  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  under  the 
existing  OMB  clearance.  Control  No. 
3084-0005. 

Regulatory  Flexibility  Act 

The  Federal  Trade  Commission  (“the 
Commission”)  has  previously  certified 


that  the  Permerger  Notification  Rules 
and  Report  Form  do  not  significantly 
affect  small  businesses.  The  revision  to 
the  Form  made  by  this  notice  will  not  • 
change  the  premerger  notification  rules 
in  any  way  that  would  affect  that 
determination.  Therefore,  pursuant  to  5 
U.S.C.  605(b),  as  added  by  the 
Regulatory  Flexibility  Act,  Public  Law 
96-354  (September  19, 1980),  the 
Commission  certifies  that  these  rules 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Section  604  of  the 
Administrative  Procedvue  Act,  5  U.S.C. 
604,  requiring  a  final  regulatory 
flexibility  analysis  of  this  revision  is 
therefore  inapplicable. 

Background  Information 

The  HSR  Act  requires  all  persons 
contemplating  certain  mergers  or 
acquisitions  to  file  notification  with  the 
Commission  and  the  Assistant  Attorney 
General  of  the  Antitrust  Division  of  the 
Department  of  Justice  (“the  Assistant 
Attorney  General”)  and  to  wait  a 
designated  period  of  time  before 
consummating  such  proposed 
transactions.  Congress  empowered  the 
Commission,  with  the  concurrence  of 
the  Assistant  Attorney  General,  to 
require  “that  the  notification  *  *  *  be 
in  such  form  and  contain  such 
documentary  material  and  information 
*  *  *  as  is  necessary  and  appropriate” 
to  enable  the  agencies  “to  determine 
whether  such  acquisitions  may,  if 
consummated,  violate  the  antitrust 
laws.”  (15  U.S.C.  18a(d)(1988)). 

Pmsuant  to  that  section,  the 
Commission,  with  the  concurrence  of 
the  Assistant  Attorney  General, 
developed  the  Antitrust  Improvements 
Act  Notification  and  Report  Form  for 
Certain  Mergers  and  Acquisitions.  The 
Form  is  designed  to  provide  the 
Commission  and  the  Assistant  Attorney 
General  (collectively  referred  to  as  “the 
enforcement  agencies”)  with  the 
information  and  documentary  material 
necessary  and  appropriate  for  an  initial 
evaluation  of  the  potential 
anticompetitive  effects  of  significant 
mergers,  acquisitions  and  certain  similar 
transactions.  The  Form  is  not  intended 
to  elicit  all  potentially  relevant 
information  relating  to  an  acquisition. 
Completion  of  the  Form  by  all  parties 
required  to  file  ordinarily  will  permit 
both  enforcement  agencies  to  determine 
whether  the  waiting  period  should  be 
allowed  to  expire  or  be  terminated  upon 
request,  or  whether  a  request  for 
additional  information  should  be  made 
under  section  7A(e)  of  the  Act  and  16 
CFR  803.20. 

All  acq\iiring  and  acquired  persons 
required  by  the  HSR  Act  to  file 


notification  must  complete  the  Form,  or 
a  photostatic  or  other  equivalent 
reproduction,  in  accordance  with  the 
Rules,  16  CFR  801-803,  and  the 
instructions  attached  to  the  Form. 

Statement  of  Basis  and  Purpose  for  the 
Commission’s  Revision  of  the  Form  and 
Removal  of  the  Transitional  Rule 

Form  Revision 

To  aid  the.  enforcement  agencies  in 
determining  the  competitive 
significance  of  a  proposed  transaction, 
the  Form  requires  parties  to  the 
transaction  to  provide  information 
concerning  their  revenues  for  a  given 
base  year  and  for  the  most  recent  year 
for  which  revenue  information  is 
available.  When  the  Form  was  first 
promulgated  on  July  31, 1978,  43  FR 
33450,  and  became  effective  on 
September  5, 1978,  it  required  data  for 
1972  as  the  base  year. 

The  Form  was  revised  in  1980  to 
require  data  for  1977  as  the  base  year 
(45  FR  14205  (March  5,  1980)).  In  1986, 
the  Form  was  revised  to  require  data  for 
1982  as  the  base  year  (51  FR  10368 
(March  26, 1986)1  Thereafter,  a  revision 
to  the  Form  in  1990  changed  the  base 
year  to  1987  (55  FR  31371  (August  2, 
1990)).  This  notice  changes  the  base 
year  from  1987  to  1992  and  requires 
revisions  to  the  Form  relating  to  the  . 
revenue  information  required  by  item  5 
of  the  Form  and  the  reference  materials 
to  be  used  in  completing  item  5,  as 
discussed  more  fully  below. 

Item  5  of  the  Form  is  designed,  in 
part,  to  elicit  economic  data  classified 
by  Standard  Industrial  Classification 
(“SIC”)  codes  with  respect  to  business 
activities  within  the  U.S.  in  which  the 
reporting  person  derived  any  dollar 
revenues  in  the  base  year  and  in  the 
most  recent  year  for  which  data  are 
available.  (Rule  803.2  (b)  and  (c),  16 
CFR  803.2  (b)  and  (c),  provide  for 
certain  limitations  on  item  5  and  other 
data  to  be  supplied  by  the  reporting 
person).  Such  revenue  data  are  required 
by  industry  (4-digit  SIC  code),  by 
product  class  (5-digit  SIC  based  code), 
and  by  product  (7-digit  SIC  based  code). 

More  specifically,  item  5(a)  currently 
requires  Uiat  the  reporting  person 
provide  1987  revenue  data  for  each  4- 
digit  industry  in  which  that  filing 
person  was  engaged.  Item  5(b)(i) 
currently  requires  that  the  reporting 
person  engaged  in  manufacturing 
provide  1987  revenue  data  for  each  7- 
digit  product  code  from  which  it 
derived  any  revenues.  Item  5(b)(ii) 
currently  requires  the  reporting  person 
to  identify  each  manufactured  product 
that  it  has  added  or  deleted  since  1987. 
For  those  products  added,  the  reporting 
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person  must  provide  the  total  revenue 
attributable  to  the  added  product  for  the 
most  recent  year.  (The  reporting  person 
may  identify  the  product  by  a  7-digit 
product  code  or  in  the  manner  it 
ordinarily  uses.)  Item  5(b)(iii)  currently 
requires  that  the  reporting  person 
engaged  in  manufacturing  provided 
revenue  data  for  the  most  recent  year  for 
each  5 -digit  product  class  from  which  it 
derived  revenues.  Item  5(c)  currently 
requires  that  the  reporting  person 
engaged  in  non-manufacturing 
industries  provide  4-digit  revenue  data 
for  the  most  recent  year.  (Pursuant  to 
Rule  803.2(b),  acquired  persons  are 
required  to  limit  ^eir  responses  to  item 
5  to  revenues  derived  from  the  assets 
being  acquired  and/or  the  issuer(s) 
whose  voting  securities  are  being 
acquired). 

When  originally  promulgated,  the 
Form  required  revenue  data  for  two  time 
periods,  i.e.,  for  1972  and  for  the  most 
recent  year  for  which  the  requested 
information  was  available.  The  use  of 
the  1972  “base  year”  was  designed  to 
coincide  with  the  then  most  recent 
quinquennial  economic  census  and  the 
Annual  Sinrvey  of  Manufacturers.  These 
Bureau  of  Census  publications  (as 
updated)  serve  as  the  most  readily 
available  and  reliable  statistical  sources 
of  industry  data  and  universe  product 
revenue  data  to  which  individual 
company  product  revenue  data  can  be 
compared.  When  the  original  Form  was 
promulgated,  the  Commission  and  the 
Assistant  Attorney  General  stated  their 
intention  to  revise  Item  5  to  require 
submission  of  1977  revenue  data  as 
soon  as  the  Bureau  of  the  Census 
published  the  1977  Census  of 
Manufacturers  (43  FR  33526  (July  31, 
1978)).  Accordingly,  the  Commission 
amended  the  Form  in  1980,  in  1986 
when  the  1982  Census  of  Manufacturers 
was  published,  and  again  in  1990  when 
the  1987  Census  of  Manufacturers  was 
published. 

The  Bureau  of  the  Census  is  currently 
in  the  process  of  publishing  its  Final 
Reports  for  the  1992  Census  of 
Manufacturers,  and  it  projects  that  it 
will  complete  the  publication  of  all 
Final  Reports  by  September  1, 1995. 
Since  most  companies  within  the 
United  States  submit  data  to  the  Bureau 
of  the  Census  for  economic  censuses, 
many  potential  reporting  persons  have 
gathered,  compiled  and  assembled  1992 
revenue  data  in  accordance  with  the  SIC 
code  format  for  the  1992  Census  of 
Manufacturers.  In  addition,  the  Bureau 
of  the  Census  has  completed  its 
Numerical  List  of  Manufactured  and 
Mineral  Products,  1992  Census  of 
Manufacturers  and  Census  of  Mineral 
Industries  (MC92-R-1)  (“1992 


Numerical  List”).  This  publication 
contains  5-digit  product  class  and  7- 
digit  product  codes  for  1992  and  is 
currently  available  from  the 
Government  Printing  Office.  Its  present 
availability  and  the  imminent 
availability  of  the  1992  product  revenue 
universe  data,  contained  in  the  Bureau 
of  the  Census  Reports,  to  the 
enforcement  agencies,  permit  the 
revision  of  item  5  to  require  1992  data 
instead  of  1987  data. 

The  previous  change  to  the  base  year 
in  1990  was  effective  in  60  days  from 
the  date  of  publication  of  the  Final  Rule 
in  the  Federal  Register.  A  transitional 
period  during  which  filers  could  submit 
either  1982  or  1987  data  was  not 
provided  because  of  significant  changes 
in  the  4-digit,  5-digit  and  7-digit  SIC 
codes.  In  contrast,  the  previous  changes 
to  the  base  year  in  1980  and  1986  were 
effective  immediately  but  provided  for  a 
60-day  transitional  period  during  which 
filers  were  permitted  to  submit  either 
the  old  or  the  new  revenue  data. 

Because  there  have  not  been 
significant  changes  in  the  SIC  codes 
from  1987  to  1992,  the  Commission  has 
determined  that  the  current  changes  to 
the  Form  will  be  effective  immediately, 
subject  to  a  transitional  period  until 
October  1, 1995,  (as  was  permitted  in 
the  changeovers  to  the  1977  and  1982 
base  years).  During  such  time,  reporting 
persons  may  use  as  the  base  year  either 
1987  or  1992  when  providing  revenue 
and  SIC  code  data  in  response  to  items 
5(a),  5(b)(i),  5(b)(ii),  5(b){iii)  and'5(c)  of 
the  Form.  Thereafter,  the  Commission 
and  the  Assistant  Attorney  General  will 
accept  only  1992  revenue  and  SIC  code 
data.  Forms  submitted  on  or  after 
October  1, 1995,  that  do  not  provide 
1992  base  year  revenue  data  will  be 
treated  as  deficient  xmder  §  803.10(c)(2) 
of  the  Rules.  (16  CFR  803.10(c)(2)). 

The  Conimission  has  decided  to 
provide  for  a  transitional  period  during 
which  base  year  revenue  data  may  be 
submitted  for  either  1987  or  1992  and 
the  corresponding  1987  or  1992  SIC 
codes  can  be  used  in  responding  to  item 
5  in  order  to  minimize  the  reporting 
burden  on  filing  persons.  The 
transitional  period  allows  for  the 
submission  of  new  base  year  revenue 
data  by  first-time  filers,  who  may 
otherwise  he  required  to  compile  old 
base  year  revenue  data  solely  for  the 
purpose  of  completing  the  Form.  It  also 
permits  reporting  persons  who  routinely 
file  notifications  with  the  enforcement 
agencies  to  use  existing  old  base  year 
revenue  data  to  complete  the  Form 
while  finishing  their  collection  and 
organization  of  new  base  year  revenue 
data.  Although  this  approach  may 
temporarily  complicate  the  substantive 


antitrust  reviews  conducted  by  the 
enforcement  agencies,  the  difficulties 
should  not  be  significant  because  there 
have  not  been  substantial  changes  in  the 
SIC  codes  for  1992.  Moreover,  the 
enforcement  agencies’  antitrust  analysis 
clearly  v>dll  benefit  from  the  receipt  of 
more  up-to-date  information. 

In  1990,  when  the  Form  was  amended 
to  require  submission  of  1987  base  year 
revenue  data,  the  Commission  and  the 
Assistant  Attorney  General  determined 
that  reporting  persons  would  be 
required  to  submit  revenue  data  using 
the  codes  published  by  the  Bureau  of 
Census  rather  then  the  codes  used  by 
Census  to  collect  the  information.  This 
requirement  is  no  longer  necessary  since 
the  Bureau  of  the  Census  used  the  same 
codes  for  data  collection  and  for 
publication  of  the  1992  Census  of 
Manufacturers.  Accordingly,  reporting 
persons  will  no  longer  be  required  to 
convert  revenue  data  from  collected 
codes  to  the  codes  published  by  the 
Bureau  of  Census  when  completing  the 
Form. 

The  Commission  believes  that  the 
notice  and  comment  period  ordinarily 
required  by  the  Administrative 
Procedure  Act  (“the  APA”),  5  U.S.C. 
553(b)  is  unnecessary  here.  Section 
553(b)(B)  exempts  from  the  APA’s 
notice  and  comment  requirements  the 
promulgation  of  a  rule  where  the 
agency,  for  good  cause,  finds  that  the 
standard  procedure  would  be 
“impracticable,  unnecessary,  or  contrary 
to  the  public  interest.”  Promulgation  of 
the  proposed  revision  falls  within  this 
exemption  for  several  reasons. 

First,  the  public  was  afforded  the 
opportunity  to  comment  on  the  original 
Rules  and  Form  in  two  notice  and 
comment  periods  provided  pursuant  to 
the  rulemaking  requirements  of  the 
APA.  The  rulemaking  culminated  in  the 
promulgation  and  publication  of  the 
Rules  and  the  Form,  and  was 
accompanied  by  a  Statement  of  Basis 
and  Purpose  (43  FR  33450  (July  31, 
1978)).  Since  the  present  amendment 
does  not  depart  from  or  alter  the 
substance  of  the  prior  rulemakings  (i.e., 
it  does  not  change  the  type  or  amoimt 
of  information  required  by  the  Form), 
further  opportimity  for  comment  is 
unnecessary.  See  generally,  Texaco,  Inc. 
V.  Federal  Energy  Administration,  531 
F.2d  1071  (Emer.  Ct.  App.).  cert,  denied, 
426  U.S.  941  (1976):  Durkin  v.  Edward 
S.  Wagner  Co.,  115  F.  Supp.  118  (D.N.Y. 
1953),  aff’d  217  F.2d  303  (2d  Cir.),  cert, 
denied,  348  U.S.  964  (1954). 

Second,  the  Commission  and  the 
Assistant  Attorney  General  gave  notice 
of  their  intention  to  revise  item  5  in  the 
original  promulgation  of  the  Rules  and 
the  Form  in  response  to  numerous 
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comments  received  during  the  two 
comment  periods  of  the  original 
rulemaking.  Several  comments  then 
opposed  the  requirement  that  1972  data 
based  on  the  SIC  Codes  be  supplied  on 
the  groxmds  that  the  compilation  of  the 
1972  data  would  be  unduly 
cumbersome,  burdensome  and 
expensive.  These  positions  were 
rejected  by  the  Commission  on  the  basis 
that  revenue  information  “reported  by 
SIC-based  categories  currently  provides 
the  only  feasible  basis  for  the  elective 
prehminary  review  of  reported 
acquisitions  within  the  time  Umits 
imposed  by  the  act.”  (43  FR  at  33527, 
(July  31, 1978)). 

Now,  for  the  fointh  time,  the 
Commission  is  changing  the 
requirements  of  item  5  consistent  with 
its  earUer  notices.  The  change  will 
lessen  the  comphance  burden  by 
requiring  more  recent  revenue  data, 
which  are  generally  more  easily 
retrievable  by  and  readily  available  to 
reporting  persons  than  1987  data.  The 
Commission  finds  that  a  separate  notice 
and  comment  period  at  this  time  would 
be  unnecessary  and  not  in  the  public 
interest  and,  therefore,  it  is  not  required 
by  the  APA. 

Section  553(d)  (5  U.S.C.  553(d)(3))  of 
the  APA  requires  that  30  days  notice  be 
provided  to  the  public  before  a  rule 
becomes  effective,  but  provides  an 
exception  from  this  requirement  where 
good  cause  is  found.  (5  U.S.C. 

553(d)(3)).  Rather  than  delay  the 
effective  date  of  the  new  requiiements 
by  30  days,  the  Commission  has 
determined  in  the  public  interest  to 
accommodate  all  reporting  persons  by 
making  the  rule  effective  immediately 
but  providing  for  a  transitional  period  as 
described  above.  The  transitional  period 


in  effect  provides  more  than  30  days 
notice  to  reporting  persons  before  they 
must  complete  the  Form  using  1992 
base  year  revenue  and  SIC  code  data  as 
retired  by  this  rule. 

The  Commission,  with  the 
concurrence  of  the  Assistant  Attorney 
General,  hereby  revises  the  Appendix  to 
16  CFR  part  803. 

The  Transitional  Rule 

Section  7 A  of  the  Clayton  Act  became 
effective  on  February  27, 1977, 150  days 
after  enactment.  However, 
implementing  rules  could  not  be 
promulgated  prior  to  the  effective  date. 
Therefore,  on  January  27, 1977,  the 
Commission,  with  the  concurrence  of 
the  Assisttmt  Attorney  General, 
promulgated  a  final  rule  designated  the 
Transitional  Rule  (42  FR  6365  (February 
2, 1977)).  The  Transitional  Rule,  16  CFR 
part  800,  created  an  exemption  for  all 
transactions  consummated  prior  to  the 
effective  date  of  the  Rules  and  specified 
the  manner  in  which  the  Rules  would 
be  implemented  during  the  first  30  days 
following  the  effective  date.  The  R\iles 
have  now  been  in  effect  since 
September  5, 1978,  and  there  are  no 
longer  any  transactions  that  are  subject 
to  Ae  Tremsitional  Rule.  Thus,  the 
deletion  of  the  Transitional  Rule  is 
appropriate  at  this  time. 

The  Commission  believes  that  the 
notice  and  comment  period  ordinarily 
required  by  the  APA,  5  U.S.C.  553(b),  is 
also  unnecessary  for  the  removal  of  the 
Tremsitional  Rule,  which  falls  within 
the  exemption  provided  by  Section 
553(b)(B)  of  the  APA.  Because  the 
Transitional  Rule  governs  no  current  or 
future  transactions,  no  members  of  the 
pubUc  will  be  affected  by  the  deletion 
of  the  rule.  Therefore,  to  make  the 
removal  of  the  Transitional  Rule  subject 


to  the  notice  and  comment  requirements 
of  the  APA  would  be  “impractical, 
unnecessary,  or  contrary  to  the  public 
interest.”  (5  U.S.C.  553(b)(B)(1988)). 

The  Commission,  with  the. 
concurrence  of  the  Assistant  Attorney 
General,  hereby  removes  16  CFR  part 
800.  • 

List  of  Subjects  in  16  CFR  Parts  800  and 
803 

Antitrust. 

Final  Rule 

Accordingly,  imder  the  authority  at  15 
U.S.C.  45(a)  and  46(g)  the  Federal  Trade 
Commission  amends  title  16  chapter  I  of 
the  Code  of  Federal  Regulations  as 
follows: 

PART  800— TRANSITIONAL  RULE 

1.  Part  800  is  removed. 

PART  803— TRANSMITTAL  RULES 

2.  The  authority  citation  for  part  803 
continues  to  read  as  follows: 

Authority:  Section  7A(d),  Clayton  Act,  15 
U.S.C.  18a(d)  as  added  by  section  201,  Hart- 
Scott-Rodino  Antitrust  Improvements  Act  of 
1976,  Pub.  L.  94-435,  90  Stat.  1390. 

3.  The  Appendix  is  amended  by 
revising  pages  I  and  IV  of  the 
Instructions  to  the  Antitrust 
Improvements  Act  Notification  and 
Report  Form  for  Certain  Mergers  and 
Acquisitions,  and  pages  6  and  7  of  the 
Antitrust  Improvements  Act 
Notification  and  Report  Form  for 
Certain  Mergers  and  Acquisitions  to 
read  as  follows: 

***** 

Appendix  [Amended] 
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ANTITRUST  IMPROVEMENTS  ACT 
NOTIFICATION  AND  REPORT  FORM 
for  Certain  Mergers  and  Acquisitions 


INSTRUCTIONS 


GENERAL 

The  Answer  Sheets  (pp.  1-16)  constitute  the  Notification  and 
Report  Form  (The  Form”)  required  to  be  submitted  pursuant  to 
§  803.1(a)  of  the  premerger  notification  rules  (The  rules”). 
Filing  persons  need  not,  however,' record  their  responses  on 
the  Form. 

These  Instructions  specify  the  information  which  must  be 
provided  in  response  to  the  Items  on  the  Answer  Sheets.  Only 
the  completed  Answer  Sheets,  together  with  all  documentary 
attachments  are  to  be  filed  with  the  Federal  Trade  Commission 
and  the  Department  of  Justice. 

Persons  providing  responses  on  attachment  pages  rather  than 
on  answer  sheets  must  submit  a  complete  set  of  attachment 
pages  with  each  copy  of  the  Fonn. 

The  term  "documentary  attachments”  refers  to  materials 
supplied  in  responses  to  Item  2(d),  Item  4  and  to  submissions 
pursuant  to  §§  803.1(b)  and  803.1 1  of  the  rules. 

lnformation>The  central  office  for  information  and  assistance 
concerning  the  rules,  16  CFR  Parts  801-803,  and  the  Form  is 
Room  303,  Federal  Trade  Commission,  6th  St.  &  Pa.  Avenue, 
N.W.,  Washington,  D.C.  20580,  phone  (202)  326-3100. 

Definitions-The  definitions  and  other  provisions  governing  this 
Form  are  set  forth  in  the  rules,  16  CFR  Parts  801-803.  The 
governing  statute,  the  rules,  and  the  Statement  of  Basis  and 
Purpose  for  the  rules  are  set  forth  at  43  FR  33450  (July  31, 
1978),  44  FR  66781  (November  22, 1979)  and  48  FR  34427 
(July  29, 1983). 

Affidavit-Attach  the  affidavit  required  by  §  803.5  to  page  1  of 
the  Form.  Affidavits  are  not  required  if  the  person  filing 
notification  is  an  acquired  person  in  a  transaction  covered  by 
§801.30.  (See  §  803.5(a).) 

Responses-£ac/i  answer  should  identify  the  Item  to  which  it 
is  addressed.  Use  the  reverse  side  of  the  corresponding 
answer  sheet  or  attach  separate  additional  sheets  as 
necessary  in  answering  each  Item.  Each  additional  sheet 
should  identify  at  the  top  of  the  page  the  Item  to  which  it  is 
addressed.  Voluntary  submissions  pursuant  to  §  803.1(b) 
should  also  be  so  identified. 

Enter  the  name  of  the  person  filing  notification  appearing  in 
Item  1  (a)  on  page  1  of  the  Form  and  the  date  on  which  the 
Form  is  completed  at  the  top  of  each  page  of  the  Form,  at  the 
'top  of  any  sheets  attached  to  complete  the  response  to  any 
Item,  and  at  the  top  of  the  first  or  cover  page  of  each 
documentary  attachment. 


If  unable  to  answer  any  Item  fully,  give  such  information  as  is 
available  and  provide  a  statement  of  reasons  for  non- 
compliance  as  required  by  §  803.3.  If  exact  answers  to  any 
Item  cannot  be  given,  enter  best  estimates  and  ir^iicate  the 
sources  or  bases  of  such  estimates.  Estimated  data  should  be 
followed  by  the  notation,  ”est.”  All  information  should  be 
rounded  to  the  nearest  thousand  dollars. 

Year-All  references  to  “year”  refer  to  calendar  year.  If  the  data 
are  not  available  on  a  calendar  year  basis,  supply  the 
requested  data  for  the  fiscal  year  reporting  period  which  most 
nearly  conesponds  to  the  calendar  year  speciTied.  References 
to  ‘most  recent  year”  mean  the  most  recent  calendar  or  fiscal 
year  for  which  the  requested  information  is  available. 

SIC  Data-This  Notification  and  Report  Form  requests 
information  regarding  dollar  revenues  and  lines  of  commerce 
at  three  levels  with  respect  to  operations  conducted  within  the 
United  States.  (See  §  803.2(c)(1).)  All  persons  must  submit 
certain  data  at  the  4-digit  (SIC  code)  industry  level.  To  the 
extent  that  dollar  revenues  are  derived  from  manufactured 
operations  (SIC  major  groups  20-39),  data  must  also  be 
submitted  at  the  5-digit  product  class  and  7-digit  product  levels 
(SIC  based  codes). 

The  term  ‘dollar  revenues”  is  defined  in  §  803.2(d). 

References-  In  reporting  information  by  ”4-digit  (SIC  code) 
industry”  refer  to  the  1987  edition  of  the  Standard  Industrial 
Classification  Manual  published  by  the  Executive  Office  of  the 
President,  Office  of  Management  and  Budget. 

In  reporting  information  by  ”5-digit  product  class”  and  ”7-digit 
product*  refer  to  the  following  reference  publication  published 
by  the  U.S.  Bureau  of  the  Census: 

Numerical  List  of  Manufactured  and  Mineral  Products,  1992 
Census  of  Manufactures  and  Census  of  Mineral  Industries 
(MC92-R-1).  Make  sure  that  the  Numerical  List  you  use  has 
MC92-R-1  printed  on  the  cover. 

Furthemiore,  when  the  Numerical  List  cites  footnote  3,  which 
refers  to  Appendices  A  and  C  for  detail  collected  in  a  specified 
Current  industrial  Report,  you  must  provide  revenue 
information  using  the  7-digit  product  codes  listed  in 
Appendix  A. 


Privacy  Act  Statement  -  Section  18a(a)  of  Title  15  of  the  U.S.  Code 
authorizes  the  collection  of  this  information.  The  primary  use  of  this 
Information  is  to  determine  whether  the  merger  or  acquisition 
reported  in  the  Notification  and  Report  Form  may  violate  the  antitrust 
laws.  Furnishing  the  infomtation  on  this  Form  is  voluntary. 


Consummation  of  an  acquisition  required  to  be  reported  by  the 
statute  ated  above  without  having  provided  this  information  may, 
however,  render  a  person  liable  to  civil  penalties  up  to  $10,000  per 
day. 
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the  of  unincorporated  entities,  individuals  exercising 
similar  functions)  for  the  purpose  of  evaluating  or  analyzing  the 
acquisition  with  respect  to  market  shares,  competition, 
competitors,  markets,  potential  for  sales  growth  or  expansion 
into  product  or  geographic  markets,  and  indicate  (if  not 
contained  in  the  document  itself)  the  date  of  preparation,  and 
the  name  and  title  of  each  individual  who  prepared  each  such 
document 

Persons  filing  notification  may  provide  an  optional  index  of 
documents  called  for  by  item  4  on  page  5  of  the  Answer 
Sheets. 


digit  (SIC  code)  Industry  data  for  1992. 

Item  Dollar  revenues  by  matHjfactured  product  Provide 

the  following  information  on  the  aggregate  operations  for  the 
person  filing  notification  for  1992  for  each  7-digit  product  of  the 
person  in  2-digit  SiC  major  groups  20-39  (manufacturing 
industries) 

NOTE;  When  the  Numerical  List  refers  to  footnote  3,  which 
cites  Appendices  A  and  C  for  detail  collected  in  a  specified 
Current  industrial  Report,  you  must  provide  revenue 
information  using  7-digit  product  codes  listed  in  Appendix  A. 


NOTE:  If  the  person  filing  notification  withholds  any  documents 
called  for  by  Item  4(c)  based  on  a  claim  of  privilege,  the  person 
must  provide  a  statement  of  reasons  for  s^h  noncompliance 
as  specified  in  the  staff  formal  interpretation  dated  September 
13, 1979,  and  §  803.3(d). 


ITEMS  5  through  9  and  the  Appendix 


Item  5(b)(]i)-P/odbcte  added  or  deleted.  Within  2-digit  SIC 
major  groups  20-39 -(manufacturing  industries),  identify  each 
product  of  the  person  filing  notification  added  or  deleted 
subsequent  to  1992,  indicate  the  year  of  addition  or  deletion, 
and  state  total  dollar  revenues  in  the  most  recent  year  for  each 
product  that  has  been  added.  Products  may  be  identified 
either  by  7-digit  product  code  or  in  the  manner  ordinarily  used 
by  the  person  filing  notification. 


NOTE;  For  Items  5  through  9  and  the  Appendix  limited  or 
separate  responses  may  be  required  of  the  person  filing 
notification.  (See  §  803.2(b)  and  (c).) 

ITEM  5(a)  >  5(c);  These  Items  request  information  regarding 
dollar  revenues  and  lines  of  commerce  at  three  levels  with 
respect  to  operations  cornlucted  withih  the  United  States.  (See 
§  803.2(c)(]).)  All  persons  must  submit  certain  data  at  the  4- 
digit  (SIC  code)  Industry  level.  To  the  extent  that  dollar 
revenues  ^re  derived  from  manufacturing  operations  (SIC 
major  groups  20-39),  data  must  also  be  submitted  at  the  5-digit 
product  class  and  7-digit  product  levels  (SIC  based  codes). 

NOTE;  See  the  "References”  listed  in  the  General  Instructions 
to  the  Form.  Refer  to  the  1967  edition  of  the  Standard. 
Industrial  Classification  Manual  for  the  4-digit  (SIC  code) 
industry  codes.  Refer  to  the  Numerical  List  of  Manufactured 
and  Mineral  Products.  1992  Census  of  Manufactures  and 
Census  of  Mineral  Industries  (MC92-R-1)  for  the  5-digit  product 
class  and  7-digit  product  codes.  Report  revenues  for  the  5- 
digit  and  7-digit  codes  using  the  codes  in  the  columns  labeled 
“Product  code." 

Insurance  carriers  (2-digit  SIC  major  group  63)  should  supply 
the  information  requested  only  with  respect  to  industries  not 
within  2-digit  major  group  63.  Credit  agencies  other  than 
banks;  security  and  commodity  brokers,  dealers,  exchanges, 
and  services;  holding  and  other  investment  offices,  and  real 
estate  companies  (2-digit  SIC  major  groups  61, 62, 67  and  65) 
should  identify  or  explain  the  revenues  reported  (e.g.,  dollar 
sales,  receipts). 


Do  not  include  products  added  since  1992  by  reason  of 
mergers  or  acquisition  occurring  since  1992.  Dollar  revenues 
derived  from  such  products  should  be  included  in  response  to 
Item  5(b)(i).  However,  if  an  entity  acquired  since  1992  by  the 
person  filing  notification(and  now  included  within  the  person) 
itself  has  added  any  products  since  1992,  these  products  and 
the  dollar  revenues  derived  therefrom  should  be  listed  here. 
Products  deleted  by  reason  of  dispositions  of  assets  or  voting 
securities  since  1992  should  also  be  listed  here. 

Item  5(b)(Hi)-Oo//ar  revenues  by  manufactured  product  class. 
Provide  the  following  information  about  the  aggregate 
operations  of  the  person  filing  notification  for  the  most  recent 
year  for  each  5-digit  product  class  of  the  person  within  SIC 
major  groups  20-39  (manufacturing  Industries).  If  such  data 
have  not  been  compiled  for  the  most  recent  year,  estimates  of 
dollar  revenues  by  5-digit  product  class  may  be  provided  if  a 
statement  describing  the  method  of  estimation  is  furnished. 

Item  5(c)-Oo/far  revenues  by  non-manufacturing  industry. 
Provide  the  following  information  concerning  the  aggregate 
operations  of  the  person  filing  notification  for  the  most  recent 
year  for  each  4-digit  (SIC  code)  industry  in  SIC  major  groups 
other  than  20-39  in  which  the  person  engaged.  If  such  data 
have  not  been  compiled  for  the  most  recent  year,  estimates  of 
dollar  revenues  by  4-digit  industry  may  be  provided  if  a 
statement  describing  the  method  of  estimation  is  furnished, 
industries  for  which  the  dollar  revenues  totaled  less  than  one 
million  dollars  in  the  most  recent  year  may  be  omitted. 

NOTE;  This  miliion  dollar  minimum  is  applicable  only  to  Item 
5(c). 


Persons  filing  notification  should  include  the  total  dollar 
revenues  for  1992  derived  by  all  entities  included  within  the 
person  filing  notification  at  the  time  this  Notification  and  Report 
Form  is  prepared  (even  if  such  entities  have  become 
included  within  the  person  since  1992).  For  example.  If  the 
person  filing  notification  acquired  an  entity  in  1994,  it  must 
include  that  entity’s  1992  revenues  in  Items  5(a)  and  5(b)(i). 

Hem  5{a}-Dollar  revenues  by  industry.  Provide  aggregate  4- 
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NAME  OF  PERSON  FILING  NOTIFICATION  I  DATE 


ITEM  5  (See  the  "References*  listed  in  the  Ger^^^structions  to  the  Form.  Refer  to  the  1987  editon  of  the  Standard  Industiral 
Classification  Manual  for.  the  4-digit  (SIC  C()de)  industry  codes.  Refer  to  the  Numerical  List  of  Manufactured  and  l^ineral 
Products,  1992  Census  of  Manufactures  and  Census  of  Mineral  Industries  (MC92-R-1)  for  the  5-digit  product  and  7-digit 
product  codes.  Report  revenues  for  the  5-digit  and  7-digit  codes  usii^  the  codes  in  the  columns  labeled  "Product  code.*) 

5la>  DOLLAR  REVENUES  BY  INDUSTRY 


4-oiGrr 

INDUSTRY  CODE  .>• 

DESCRIPTION 

1992  TOTAL 

Product  code 
published 

DOLLAR  REVENUES  r 

. 

- 

i  ■■ 

. 

• 

-  .. 

_ 

. 

.1 

1 

. 

¥ 
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Part  V 

Federal 

Communications 

Commission 


47  CFR  Parts  1  and  26 
General  Wireless  Communications 
Service;  Final  Rule 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  1  and  26 

[ET  Docket  No.  94-32,  FCC  9&-319] 

Wireless  Service;  General  Wireless 
Communications  Service 

AGENCY:  Federal  Conununications 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  Second  Report  and 
Order  creates  the  General  Wireless 
Commimications  Service  and  adopts 
rules  for  licensing  of  this  service  in  the 
4660-4685  MHz  band.  These  rules  will 
be  foimd  in  newly  adopted  47  CFR  Part 
26.  The  creation  of  the  General  Wireless 
Service  comes  in  response  to  the 
Omnibus  Budget  ReconciUation  Act  of 
1993  (ReconciUation  Act),  and  is 
intended  to  benefit  the  public  by 
permitting  and  encouraging  the 
introduction  of  new  services  and  the 
enhancement  of  existing  services.  These 
new  and  enhanced  services  and  uses 
wiU  create  new  jobs,  foster  economic 
growth,  and  improve  access  to 
communications  by  industry  and  the 
American  public. 

EFFECTIVE  DATE:  August  9, 1995.  Section 
26.104  which  contains  information 
collection  requirements  wiU  not  become 
effective  until  approved  by  the  Office  of 
Management  and  Budget.  Notice  of  such 
approval  and  the  effective  date  will  be 
provided  in  the  Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Rackley,  202-418-0620,  or  Dan 
Grosh  202-418-1534. 

SUPPLEMENTARY  INFORMATION: 

Type  of  Review:  New  collection 
requirement 

Title:  In  the  Matter  of  Allocation  of 
Spectrum  Below  5  GHz  Transferred 
from  Federal  Government  Use 
0MB  Number:  None. 

Form  Number: 

Affected  PubUc:  Business  or  other-for- 
profit  organizations,  not-for-profit 
institutions,  and  state,  local,  or  tribal 
governments. 

Number  of  Respondents:  875 
Estimated  time  per  response: 

Approximately  4  hours 
Totm  burden:  Approximately  3500 
hours  five  and  ten  years  after  initial 
license  ^ant 

Needs  and  Uses:  These  requirements 
comply  with  Congressional  directive 
that  the  Commission  adopt 
performance  requirements  to  ensure 
prompt  service  to  rural  areas,  prevent 
stockpiling  or  warehousing  of 
spectrum  and  encourage  investment 
in  and  development  of  new 
technologies 


This  is  a  synopsis  of  the  Second 
Report  and  Order  is  avaialble  for 
inspection  and  copying  during  normal 
business  hoiurs  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Street,  NW., 
Washington,  DC,  and  also  may  be 
purchased  from  the  Commission’s  copy 
contractor.  International  Transcription 
Service,  at  (202)  857-3800,  2100  M 
Street,  NW.,  Suite  140,  Washington,  DC 
20037. 

S3mopsis  of  the  Second  Report  and 
Order 

1.  By  this  action,  the  Commission 
creates  the  General  Wireless 
Commimications  Service  (GWCS),  and 
adopts  rules  for  Ucensing  of  this  service 
in  the  4660-4685  MHz  band.  The  25 
megahertz  of  spectrum  in  the  4660-4685 
MHz  band  was  transferred  from  Federal 
Government  to  private  sector  use  and 
was  allocated  to  the  Fixed  and  Mobile  . 
services  in  the  First  Report  and  Order 
and  Second  Notice  of  Proposal  Rule 
Making  {First  RB'O/Second  NPRMi  in 
this  proceeding.  (The  Notice  of  Inquiry 
in  this  proceeding  was  published  at  59 
FR  255589,  May  17, 1994;  the  NoUce  of 
Proposed  Rule  Making  at  59  FR  19393, 
May  17, 1994;  the  Notice  of  Proposed 
Rule  Making  at  59  FR  19393,  November 
17, 1994;  and  the  First  Report  and  Order 
at  60  FR  13102,  March  10, 1995.) 

2.  The  First  RS'O  allocated  the  2390- 
2400  MHz  bemd  for  use  by  unlicensed 
Personal  Communicationa  Services 
(PCS)  devices,  provided  for  continued 
use  of  the  2402-2417  MHz  band  by 
devices  operating  in  accordance  with 
Part  15  of  our  rules,  supgraded  the 
allocation  of  these  bands  for  use  by  the 
Amateur  service  on  a  primary  basis,  and 
allocation  the  5440-4685  MHz  band  for 
use  by  Fixed  and  Mobile  Service.  The 
Second  NPRM  proposed  rules  for  use  of 
the  4660=NPRM  proposed  rule  for  use 
of  the  4660-4685  MHz  band. 

Service  Rules 

3.  The  Second  NPRM  proposed  to 
create  a  new  service,  the  General 
Wireless  Commimications  Service 
(GWCS),  for  licensing  of  the  4660-4685 
MHz  band.  This  new  service  would 
allow  a  licensee  to  provide  a  wide  range 
of  Fixed  or  Mobile  services.  As  stated  in 
the  Second  NPRM,  CWCS  would 
provide  licensees  an  opportunity  to  use 
the  spectrum  flexibility  in  order  to  meet 
the  needs  of  consumers.  Services  that 
would  not  be  within  the  proposed 
GWCS  category  included  Broadcast 
services.  Radio  location  services,  and 
Satellite  services. 

4.  The  Commission  proposed  to 
establish  the  flexible  GWCS  service 
classification  in  order  to  enhance  the 
ability  of  service  providers  to  meet  a 


variety  of  user  needs.  The  Commission 
also  acknowledged  the  possibility  that 
these  needs  mi^t  better  be 
accommodated  by  rules  that  prescribe 
the  use  of  the  4660-4685  MHz 
frequency  band  only  by  specific 
services.  Interested  parties  who  opposed 
the  proposed  establishment  of  a  GWCS 
category  were  asked  to  suggest  ways  in 
which  use  of  the  4660-4685  MHz  band 
could  be  limited  to  specific  services.  For 
example,  the  Commission  sought 
comment  on  (1)  what  services  shtfuld  be 
treated  as  eligible;  (2)  whether  we 
should  divide  channels  in  the  band  in 
a  matter  which  assigns  Fixed  services 
exclusively  to  certain  channels  and 
Mobile  services  exclusively  to  other 
channels  in  the  hand;  (3)  whether  we 
should  establish  priorities  for  Fixed 
service  or  Mobile  service  use  of  some  or 
all  of  the  channels  established  in  the 
band;  and  (4)  whether  we  should  assign 
some  or  all  channels  established  in  the 
band  for  exclusive  use  by  private  Fixed 
or  Mobile  Services.  Proponents  of  this 
alternative  approach  for  designating 
services  in  the  4660—4685  MHz 
frequency  band  were  asked  to  provide 
facts  and  arguments  supporting  their 
view  that  such  an  approach  would 
better  serve  the  Commission’s  objectives 
and  the  public  interest  than  would  the 
establishment  of  GWCS,  which  would 
permit  use  of  the  spectrum  for  these  as 
well  as  other  appUcations. 

5.  The  Commission  adopts  the 
proposed  General  Wireless 
Communications  Service  for  the  4660- 
4685  MHz  block,  largely  as  proposed  in 
the  Second  NPRM.  This  flexible, 
broadly  defined  service  should 
accommodate  a  wide  variety  of  potential 
Fixed  and  Mobile  service  uses, 
including  all  of  those  identified  by  the 
commenters.  The  flexibility  of  GWCS 
should  also  help  make  frequencies 
available  for  new  technologies  emd 
services,  including  those  that  have  been 
mentioned  in  the  current  comments  and 
those  that  may  be  developed  in  the 
years  ahead.  In  addition,  as  a  service 
category  that  is  not  limited  to  specific 
past  and  current  uses,  but  is  available 
for  the  implementation  of  future 
technologies,  GWCS  should  encourage 
research  and  investment  to  invent, 
develop,  and  market  new  technologies, 
and  spur  their  deployment  to  serve 
consumers. 

6.  Under  the  Reconciliation  Act,  the 
spectrum  reallocated  from  Federal 
C^vemment  use  is  to  be  allocated  and 
assigned  to  public  use  under  a  plan  that 
makes  frequencies  available  for  new 
technologies  and  services,  and 
stimulates  the  development  of  such 
technologies.  The  Commission  believes 
that  the  General  Wireless 
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Communications  Service  will  foster  the 
accomplishment  of  these  goals. 
Additionally,  GWCS  should  stimulate 
efficient  use  of  the  spectrum  b}’ 
encouraging  licensees  to  find  ways  to 
use  the  spectrum  for  the  variety  of 
services  allowed  imder  the  license.  Of 
equal  importance,  GWCS  will 
accommodate  and  spur  the  development  • 
of  new  technologies  and  services. 

7.  Commenters  have  not  persuaded 
the  Commission  that  limiting 
assignments  to  any  of  their  specific 
proposed  uses  of  the  spectrum  would 
better  meet  the  goals  of  the 
Reconciliation  Act,  the  Communications 
Act,  and  the  public  interest.  Restricting 
the  4660-4685  MHz  spectrum  to 
defined  uses  or  services,  such  as  the 
specific  uses  proposed  by  various 
commenters,  would  tend  to  reduce  the 
attractiveness  of  this  spectrum  for  new 
technologies  and  services.  Moreover,  as 
discussed  above,  GWCS  is  flexible 
enough  to  permit  the  specific  uses 
suggested  by  such  commenters,  as  well 
as  the  other  uses  identified  in  the 
comments.  If  GWCS  spectrum 
assignment  applications  submitted  by 
qualified  parties  now  seeking  service- 
specific  allocations  are  not  mutually 
exclusive,  those  parties  will  be  granted 
licenses  to  provide  the  specific  services 
they  wish  to  provide,  as  well  as  other 
permissible  GWCS  services.  In  the  event 
the  spectrum  is  assigned  by  auction 
because  of  mutual  exclusivity,  they  will 
also  be  able  to  participate  and  seek  to 
obtain  licenses. 

8.  The  Commission  edso  believes  that 
any  interference  issues  that  may  arise 
among  GWCS  licensees  can  be 
satisfactorily  resolved  by  general  non¬ 
interference  standards  and  technical 
rules.  Many  potential  sources  of 
vmacceptable  interference  have  been 
eliminated  by  barring  use  of  GWCS  for 
Broadcast  services,  ^diolocation 
services,  and  Satellite  services.  Fxulher, 
the  grant  of  each  GWCS  license  will  be 
made  subject  to  the  condition  that  the 
licensee  not  cause  unacceptable 
interference  with  any  other  licensee  or 
service.  Failure  to  abide  by  this 
condition  will  render  the  licensee 
subject  to  fines,  damages,  or  forfeiture  of 
the  license.  The  Commission  is  adopting 
technical  rules  similar  to  those  in  place 
for  PCS.  To  the  extent  it  proves 
necessary,  the  Commission  can  consider 
whether  revisions  to  those  rules  are 
weirranted  after  GWCS  licenses  are 
assigned. 

9.  The  Commission  finds  no  merit  in 
argiunents  that  the  Fixed  and  Mobile 
allocation  of  this  spectrum,  and  use  of 
the  flexible  GWCS  designation  for 
assigning  this  spectrum,  are  unlawful.  • 
As  discussed  in  the  First  Report  and 


Order  the  provisions  of  the 
Communications  Act  and  Commission 
precedent  support  the  legality  of 
allocating  frequencies  to  more  than  one 
radiocommimication  service,  and  of 
assigning  licenses  for  use  by  a  broadly 
defined  service.  The  Commission  is 
required  by  the  National 
Telecommimications  and  Information 
Administration  Organization  Act 
(NTIAO  Act)  to  issue  regulations  to 
allocate  the  50  megahertz  of  spectrum 
that  the  Secretary  of  Commerce 
identified  and  recommended  for 
immediate  reallocation  from  Federal 
Government  use  no  later  than  18 
months  from  enactment  of  the 
Reconciliation  Act.^  For  piuposes  of 
this  portion  of  the  NTIAO  Act,  the  term 
“allocation”  is  defined  as  “an  entry  in 
the  National  Table  of  Frequency 
Allocations  of  a  given  frequency  band 
for  the  purpose  of  its  use  by  one  or  more 
radiocommunication  services.”  ^  The 
Table  of  Frequency  Allocations  often 
contains  allocations  to  more  than  one 
type  of  service  ^  and  such  allocations  are 
specifically  authorized  in  this  instance 
by  fhe  NTIAO  Act.  Therefore,  allocation 
of  the  4660—4685  MHz  band  to  Fixed 
and  Mobile  Services  is  permissible  and 
consistent  with  established  practice. 

10.  The  Commission  also  believes  that 
such  an  allocation  is  consistent  with  the 
Commission’s  obligations  imder  the 
Communications  Act.  The  Commission 
has  broad  authority  imder  the 
Communications  Act  to  allocate 
spectrum.  This  authority  derives  from 
Section  303  of  the  Communications  Act. 
Nothing  in  the  language  of  Section  303 
establishes  or  suggests  any  hmitation  or 
restriction  on  the  Commission’s 
discretion  to  prescribe  the  nature  of  the 
service  to  be  rendered  over  radio 
frequencies  or  authority  to  assign  (or 
allocate)  frequencies  to  the  various 
classes  of  stations.  Moreover,  nothing  in 
the  language  of  Section  303  or  its 
legislative  history  suggests  that  the 
Commission  is  prohibited  from 
assigning  spectrum  to  stations  for  more 
than  one  permissible  use,  or  otherwise 
limits  the  Commission’s  discretion  in 
making  spectrum  allocations  that  it 
deems  to  serve  the  public  interest.  With 
respect  to  allocation  decisions,  courts 
have  accorded  “substantial  deference” 
to  Commission  determinations.'*  Finally, 

>  Section  115(a)  of  the  National 
Telecommimications  and  Information 
Administration  Organization  Act,  47  U.S.C.  §  925(a) 
(NTIAO  Act). 

2  Section  111(1)  of  the  NTIAO  Act,  47  U.S.C. 
§921(1). 

3  See  47  C.F.R.  §  2.106. 

*  See  National  Ass’n  of  Regulatory  Util. 
Comm’ners  v.  FCC,  525  F.2d  630,  636  (D.C.  Cir.), 
cert,  denied,  425  U.S.  992  (1976);  see  also  Telocator 


Commission  precedent  supports  the 
permissibility  of  allocating  spectrum  in 
a  manner  that  allows  for  its  use  by  a 
broadly  defined  service. 

11.  'The  Commission,  in  the  Second 
NPRM,  noted  that,  in  addition  to  the 
Fixed  and  Mobile  service  allocation 
adopted  in  the  First  R&'O,  4660—4685 
MHz  is  allocated  on  a  co-primary  basis 
for  non-govemment  fixed-satellite 
service  (FSS)  space-to-Earth  links,  with 
use  limited  to  international  inter¬ 
continental  systems  and  subject  to  a 
case-by-case  electromagnetic  analysis  in 
accordance  with  US  footnote  245  of  the 
Table  of  Frequency  Allocations.  The 
NOI  in  this  proceeding  requested 
comment  on  the  necessity  of 
maintaining  the  US245  restrictions  on 
FSS  use  of  this  band,  considering  that 
it  would  no  longer  be  available  for 
Federal  CJovemment  use.  To  facilitate 
the  shared  used  of  this  band,  the  Second 
NPRM  proposed  to  maintain  the 
restrictions  set  forth  in  US  footnote  245 
on  use  of  4660—4685  MHz  and  requested 
comments  on  this  proposal.  The 
Commission  adopts  the  proposal  as 
contained  in  the  Second  NPRM  and 
retains  the  restriction  in  this  footnote. 

12.  The  Commission  next  considers 
public  safety  issues.  Under  the  NTIAO 
Act,  the  Commission’s  plan  for 
allocating  and  assigning  former  Federal 
Government  spectrum  must  contain 
appropriate  provisions  to  ensure  not 
only  the  availability  of  frequencies  for 
new  services,  but  also  “the  safety  of  life 
and  property  in  accordance  with  the 
pohcies  of  Section  1  of  the 
[Communication  Act]”  ®  In  the  current 
record,  the  Association  of  Public-Safety 
Communications  Officials-Intemational, 
Inc.  (APCO)  proposes  designating  at 
least  a  portion  of  the  4660—4685  MHz 
band  for  public  safety  mobile  and 
aeronautical  video  operations.  The 
current  record  does  not,  however, 
provide  a  sound  basis  for  concluding 
that  any  or  all  of  the  4660-4685  MHz 
band  should  be  assigned  as  APCDO 
suggests. 

13.  The  Commission  is  firmly 
committed  to  ensuring  that  wireless  and 
wired  communications  resources  are 
deployed  to  promote  the  safety  of  life 
and  property,  as  well  as  to  carry  out  the 
other  public  interest  goals  of  the 
Communications  Act.  The  FCC  and 
NTIA  recently  formed  a  Public  Safety 
Wireless  Advisory  Committee  to  prepare 
a  report  on  operational,  technical  and 
spectrum  requirements  of  Federal,  state 
and  local  public  safety  entities  through 

Network  of  America  v.  FCX,  691  F.2d  525,  549 
(D.C.Cir.  1982). 

s  Section  115(b)(2)(C)  of  the  NTIAO  Act,  codified 
at  47  U.S.C.  §  925(b)(2)(C). 


40714  Federal  Register  /  Vol.  60,  No.  153  /  Wednesday,  August  9,  1995,  /  Rules  and  Regulations 


the  year  2010.  This  Committee  is 
expected  to  begin  its  work  in  the  very 
near  future.  The  plan  the  Commission  is 
developing  for  the  200  MHz  of  Federal 
Government  spectrum  scheduled  to  be 
reallocated  to  non-Govemment  use  over 
the  next  10  years  will  contain 
provisions  to  address  how  the 
reeillocated  Federal  Government 
spectrum  can  best  be  used  to  satisfy 
unmet  national  safety  needs.  The 
Coimnission  is  directed  by  statute  to 
submit  and  implement  this  plan  by 
February  1996.® 

14.  It  is  the  Commission’s  hope  and 
intent  that  the  gaps  identified  in  the 
current  record  regarding  the  scope  of 
pubhc  safety  needs  for  additional 
wireless  spectnun,  and  how  those  needs 
might  best  and  most  efficiently  be  met, 
will  spm  public  safety  organizations 
and  other  interested  parties  to  work 
together  to  help  us  develop  an  effective 
plan  for  using  wireless  commimications 
to  meet  any  unmet  and  future  public 
safety  needs.  The  FCC-NTIA  Public 
Safety  Wireless  Advisory  Committee 
will  offer  one  useful  forum  for  such 
efforts.  One  of  the  tasks  undertaken  by 
the  advisory  committee  will  be  to 
identify  spectrum  for  federal,  state,  and 
local  public  safety  use.  As  part  of  that 
process,  the  Commission  suggests  that 
the  advisory  committee  explore 
{potential  public  safety  uses  of  the  4635- 
4660  MHz  band.  The  Commission 
expects  to  begin  proceedings  in  the  near 
future  to  allocate  and  establish  rules  for 
assigning  this  band,  which  consists  of 
reallocated  Federal  Government 
spectrum  which  is  scheduled  to  become 
available  in  January  1997.  This  band  is 
-  directly  adjacent  to  the  4660-4685  MHz 
band  we  are  designating  to  GWCS  in 
this  Order  and  tl:^  has  essentially  the 
same  technical  characteristics  and 
potential  uses.  Public  safety 
organizations  may  develop  proposals  to 
ensure  that  the  Commission  has  a 
complete,  well-developed  record  to 
consider  whether  and  how  this  band 
might  be  allocated  and  assigned  to  meet 
pubhc  safety  needs. 

Use  of  Spectrum 

15.  The  Commission  expects  that  the 
General  Wireless  Communications 
Service  will  benefit  the  public  by 
providing  licensees  the  opportimity  to 
use  the  spectrum  in  a  variety  of  ways 
they  find  appropriate.  The  Second 
NPRM  tentatively  concluded  that  it  is 
likely  that  these  uses  will  principally 
invclve  the  provision  of  subscriber- 
based  services.  Based  on  this 
conclusion,  the  Commission  proposed 


®  See  Section  115(b)  of  the  NTIAO  Act  codified 
at  47  U.S.C.  S  925(b). 


to  use  competitive  bidding  as  the 
assignment  method  for  this  spectrum  if 
mutually  exclusive  appUcations  are 
filed.  Section  309(j)(2)(A)  of  the 
Communications  Act  provides  that 
competitive  bidding  may  be  used  by  the 
Commission  to  assign  spectrum  if  the 
“principal  use”  of  the  spectrum 
involves,  or  is  reasonably  likely  to 
involve,  the  transmission  or  reception  of 
communications  signals  to  subscribers 
for  compensation. 

16.  Based  on  the  record,  the  Second 
NPRM  tentatively  concluded  that  the 
principal  use  of  this  spectrum  under  the. 
Commission’s  proposed  funeral 
Wireless  Commimications  Service 
would  involve,  or  was  reasonably  likely 
to  involve,  the  receipt  by  the  licensee  of 
compensation  fiom  subscribers  in  return 
for  enabling  those  subscribers  to  receive 
or  transmit  communications  signals. 

The  Commission  requested  further 
comment  on  this  tentative  conclusion. 
Based  on  the  record  in  response  to  the 
Second  NPRM,  the  Commission  finds  it 
likely  that  the  principal  use  of  this  band 
will  be  for  subscription  services. 

Assignment  Method 

17.  Sections  309(j)(l)  and  309(j)(2)  of 
the  Communications  Act^  permit 
auctions  where  mutually  exclusive 
applications  for  initial  licenses  or 
construction  permits  are  accepted  for 
filing  by  the  Commission  and  where  the 
principal  use  of  the  spectrum  will 
involve  or  is  reasonably  likely  to 
involve  the  receipt  by  Uie  licensee  of 
compensation  from  subscribers  in  return 
for  enabling  those  subscribers  to  receive 
or  transmit  communications  signals.  As 
explained  above.  The  Commission 
believes  that  the  principal  use  of  this 
spectrum  will  meet  these  requirements. 
In  addition.  Section  309(j)(2)(B)  requires 
the  Commission,  before  it  may  adopt  the 
use  of  auctions  to  award  licenses,  to 
determine  that  use  of  competitive 
bidding  will  promote  the  objectives 
described  in  Sections  1  and  309(j)(3)  of 
the  Communications  Act.  The  Second 
NPRM  tentatively  concluded  that  the 
use  of  competitive  bidding  to  assign 
licenses  in  the  4660-4685  MHz  band 
would  promote  these  objectives.  The 
Second  NPRM  also  requested  comments 
on  other  possible  assignment  methods. 

18.  The  Commission  concludes  that, 
in  cases  of  mutually-exclusive 
applications,  GWCS  spectrum  should  be 
assigned  by  auction,  as  we  tentatively 
concluded  in  the  Second  NPRM.  Based 
on  our  experience  with  comparative 
hearings,  lotteries,  and  auctions,  the 
Commission  believes  that  auctions  will 
in  this  case  achieve  the  statutory 


M7  U.S.C.  S§309(j)(l).  309(j)(2). 


objectives  of  Section  309(j)(3)  of  the 
Commimications  Act. 

19.  One  important  aspect  of  any 
assignment  method  is  determining 
whether  applications  are  mutually 
exclusive.  In  the  Second  NPRM,  ffie 
Commission  proposed  to  use  a  30-day 
filing  window  or  other  application  cut¬ 
off  method  to  allow  for  competing 
applications.  The  Second  NPRM  also 
sought  comment  on  whether  some  other 
type  of  filing  group  would  be  more 
appropriate  for  determining  whether 
initial  applications  are  mutually 
exclusive.  None  of  the  commenters 
addressed  this  issue  or  suggested 
alternatives  to  the  proposed  30-day 
filing  window.  Therefore,  the 
Commission  adopts  the  30-day  filing 
window  as  proposed  for  GWCS 
applications. 

Channelization;  Aggregation 

20.  The  Second  NPRM  next  proposed 
that  the-4660-4685  MHz  band  be 
licensed  in  five  blocks,  each  of  which 
would  be  5  megahertz  wide.  The  Second 
NPRM  proposed  to  limit  a  single  entity 
from  obtaining  more  than  three  of  these 
blocks  in  a  single  geographic  licensing 
area.  The  Second  NPRM  further 
proposed  that,  regardless  of  the  specific 
service  to  be  provided,  this  spectrum 
will  not  count  against  the  45  megahertz 
spectrum  cap  that  applies  to  certain 
commercial  mobile  radio  service 
(CMRS)  licensees. 

21.  'The  Commission  adopts  the 
proposed  channelization  plan  consisting 
of  five  5  megahertz  blocks.  The 
Commission  also  adopts  the  proposed 
aggregation  limit  of  15  megahertz  of 
spectrum  that  may  be  obtained  by  a 
single  entity.  LasUy,  the  Commission 
adopts  its  tentative  conclusion  not  to 
count  this  spectrum  against  the  45 
megahertz  spectrum  cap  that  applies  to 
certain  (ZMRS  licenses. 

License  Areas 

22.  The  Commission  will  issue  GWCS 
licenses  based  on  EA-Uke  geographic 
areas.  The  complete  list  of  EA  and  EA- 
like  areas  is  shown  in  Appendix  C  of  the 
full  text  of  this  Second  Report  and 
Order.  The  five  5  MHz  blocks  will  be 
designated  as  Blocks  A  through  E:  Block 
A  (4660-4665  MHz),  Block  B  (4665- 
4670  MHz),  Block  C  (4670-4675  MHz), 
Block  D  (4675—4680  MHz)  and  Block  E 
(4680-4685  MHz). 

Eligibility 

23.  The  Second  NPRM  proposed,  in 
the  event  the  Commission  determined  it 
reasonably  likely  that  GWCS  services 
would  be  commercial  services,  that 
there  be  no  restrictions  on  eligibility  to 
apply  for  licenses  in  this  band  other 
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than  those  foreign  ownership 
restrictions  that  apply  to  CMRS  and 
common  carrier  fixed  system  hcensees, 
and  the  restriction  on  foreign 
governments  or  their  representatives 
related  to  the  holding  of  private  mobile 
radio  service  licenses.  Although  rural 
telephone  companies  would  be  eligible, 
the  Commission  did  not  propose  to  treat 
them  differently  than  other  applicants. 
The  Commission  now  adopts  these 
proposed  broad  eligibility  standards  for 
GWCS  applications. 

Competitive  Bidding  Issues 

24.  In  the  Second  NPRM,  the 
Commission  proposed  to  use  auctions  to 
issue  licenses  for  GWCS  services  in  the 
.4660—4685  MHz  band  that  meet  the 
statutory  auction  criteria  and  sought 
comment  on  a  wide  range  of  issues 
related  to  competitive  bidding.  For 
example,  regarding  competitive  bidding 
methodology  for  licenses  in  the  4660- 
4685  MHz  band,  the  Second  NPRM 
proposed  to  use  simriltemeous  multiple 
round. bidding  for  licensing  of  the 
proposed  5  MHz-wide  MTA  spectrum 
blocks.  The  Commission  also  tentatively 
proposed  to  auction  all  licenses 
simultaneously,  because  of  the 
relatively  high  value  and  significant 
interdependence  of  the  licenses. 
Commenters  were  asked  to  address 
these  tentative  conclusions  and  whether 
any  other  competitive  bidding  designs 
might  be  more  appropriate  for  the 
licensing  of  this  spectrum.  The 
Commission  adopts  the  tentative 
conclusion  in  the  Second  NPRM  and 
will  auction  this  spectnun  by 
simultaneous  multiple  ro\md  bidding. 
However,  the  Commission  reserves  the 
discretion  to  hold  one  or  more  auctions. 

25.  The  Second  NPRM  also  sought 
comment  on  whether  to  allow 
combinatorial  bidding  for  GWCS 
services,  because  it  may  he  necessary  or 
at  least  highly  desirable  that  spectrum 
used  for  some  services  [e.g.,  air-groimd 
service)  be  licensed  to  the  seune  entity 
nationwide.  Combinatorial  bidding  is  an 
auction  method  which  allows 
applicants  to  bid  for  multiple  licenses  as 
all  or  nothing  packages,  e.g.,  all  licenses 
nationwide  on  a  particular  spectrum 
block,  with  the  Ucenses  awarded  as  a 
package  if  the  combinatorial  bid  is 
greater  than  the  sum  of  the  high  bids  on 
the  individual  licenses  in  the  package. 
The  Commission  declines  to  adopt 
combinatorial  bidding  in  this  decision, 
but  will  establish  reduced  bid 
withdrawal  penalties  for  entities  seeking 
nationwide  licenses  that  should  achieve 
results  similar  to  combinatorial  bidding, 
with  far  less  uncertainty  and 
complexity. 


26.  The  Second  NPRM  invited 
comment  on  bidding  procedures  to  be 
used  in  the  4660-4685  MHz  auctions, 
including  bid  increments,  duration  of 
bidding  rounds,  stopping  rules,  and 
activity  rules.  Assmning  that  the 
Commission  would  use  simultaneous 
multiple  round  auctions,  the  Second 
NPRM  generally  proposed  to  use  the 
same  or  similar  bidding  procedures  to 
those  used  in  simultaneous  multiple 
round  bidding  for  MTA-based  PCS 
licenses.  The  Commission  sought 
comment  on  whether  any  variations  on 
these  procedures  should  be  adopted  for 
licenses  in  the  4660-4685  MHz  band. 
Based  upon  our  successful  experience 
in  auctioning  PCS  spectrum  and  the 
absence  of  any  dispute  concerning  the 
efficacy  of  the  bidding  procedures  used 
there,  &e  Commission  adopts 
essentially  the  same  procedures  for 
GWCS  licenses.  Additional,  more 
detailed  information  on  bidding 
procedures  and  other  auction 
infOTmation  will  be  made  public  prior  to 
the  auction. 

27.  This  Second  Report  and  Order 
next  considers  procedmal,  payment, 
and  penalty  issues.  As  discussed  below, 
the  Commission  will  generally  follow 
the  procedural,  payment,  and  penalty 
rules  established  in  Subpart  Q  of  Part  1 
of  the  Commission’s  Rules.®  First, 
regarding  upfront  payments,  as  in  the 
case  of  other  auctionable  services,  the 
Commission  will  require  participants  in 
the  4660-4685  MHz  auction  to  tender  to 
the  Commission,  in  advance  of  the 
auction,  a  substantial  upfront  payment 
as  a  condition  of  bidding  in  order  to 
ensure  that  only  serious,  qualified 
bidders  participate  in  auctions  and  to 
ensure  payment  of  the  penalty  in  the 
event  of  bid  withdrawal  or  default.  For 
GWCS,  the  Commission  adopts  the 
standard  upfiront  payment  formula  of 
$0.02  per  pop  per  Nfflz  for  the  largest 
combination  of  MHz-pops  a  bidder 
anticipates  bidding  on  in  any  single 
round  of  bidding. 

28.  Second,  the  Commission  adopts  a 
requirement  for  4660-4685  MHz  GWCS 
licensees  that  successful  bidders  tender 
a  20  percent  down  payment  on  their 
bids  to  discourage  default  between  the 
auction  and  licensing  and  to  ensure 
payment  of  the  penalty  if  such  default 
occms.  Third,  the  Commission  adopts 
the  hid  withdrawal,  default,  and 
disqualification  rules  for  4660—4685 
MHz  licensing  based  on  the  procedures 
established  in  our  general  competitive 
bidding  rules.  Under  these  procedures, 
any  bidder  who  withdraws  a  high  bid 
during  an  auction  before  the 
Commission  declares  bidding  closed,  or 


*47  C.F.R.  Part  1,  Subpart  Q. 


defaults  by  failing  to  remit  the  required 
down  payment  within  the  prescribed 
time,  will  be  required  to  reimburse  the 
Commission  in  the  amovmt  of  the 
difference  between  its  high  bid  and  the 
amotmt  of  the  winning  bid  the  next  time 
the  license  is  offered  by  the 
Commission,  if  the  subsequent  winning 
bid  is  lower.  One  exception  is  that  the 
Commission  will  limit  the  bid 
withdrawal  penalties  for  nationwide 
bidders  to  5  percent  of  the  writhdrawn 
bids.  A  defaulting  auction  winner  will 
be  assessed  an  additional  pendty  of 
three  percent  of  the  subsequent  winning 
bid  or  three  pertent  of  the  amoimt  of  the 
defaulting  hid,  whichever  is  less,  up  to 
5  percent  of  the  withdrawn  bids.  In  the 
event  that  an  auction  winner  defaults  or 
is  otherwise  disqualified,  the 
Commission  will  re-auction  the  license 
either  to  existing  or  new  applicants.  The 
Commission  will  retain  discretion, 
however,  to  offer  the  License  to  the  next 
highest  bidder  at  its  final  bid  level  if  the 
default  occiirs  within  five  business  days 
of  the  close  of  bidding. 

29.  The  Commission  next  considers 
regulatory  safeguards.  First,  the 
Commission  estabUshes  unjust 
enrichment  regulations  as  directed  hy 
the  Reconciliation  Act.  Specifically,  the 
Commission  adopts  the  transfer 
disclosure  requirements  contained  in 
Section  1.2111(a)  of  oiur  rules  for  all 
4660-4685  MHz  licenses  obtained 
through  the  competitive  bidding 
process.  In  addition,  the  Commission 
adopts  the  specific  rules  governing 
unjust  enriclunent  by  designated 
entities  as  proposed  in  the  Second 
NPRM.  Generally,  applicants 
transferring  their  licenses  within  three 
years  after  the  initial  license  grant  will 
be  required  to  file,  together  with  their 
transfer  application,  the  associated 
contracts  for  sale,  option  agreements, 
management  agreements,  and  all  other 
documents  disclosing  the  total 
consideration  received  in  return  for  the 
transfer  of  its  license. 

30.  Second,  the  Commission 
contemplates  performance  standards,  as 
instructed  by  the  Reconciliation  Act  and 
finds  that  no  additional  performance 
requirements  are  needed  beyond  the 
specific  performance  standmds  already 
provided  for  in  the  4660—4685  MHz 
service  rules. 

31.  Third,  the  Commission  considers 
rules  prohihiting  collusion  and  adopts 
rules  for  the  4660-4685  service  which 
are  identical  to  those  fovmd  at  47  CFR 
§  1.2105(c).  Under  these  procedures, 
bidders  will  be  required  to  identify  on 
their  applications  all  parties  with  whom 
they  have  entered  into  any  consortium 
arrangements,  joint  ventines, 
partnerships,  or  other  agreements  or 
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understandings  that  relate  to  the 
competitive  bidding  process.  Bidders 
will  also  be  required  to  certify  that  they 
have  not  entered  into  any  explicit  or 
implicit  agreements,  arrangements,  or 
understandings  with  any  parties,  other 
than  those  identified,  regarding  the 
amoimt  of  their  bid,  bidding  strategies 
or  the  particular  properties  on  which 
they  will  or  will  not  bid. 

32.  The  Second  Report  and  Order 
deals  with  several  issues  regarding 
eUgibility  criteria  and  genered  rules 
governing  the  award  of  licensing 
preferences  to  certain  designated 
entities,  i.e.  minority  groups  and 
women.  In  keeping  with  the  general 
parameters  set  forth  in  PR  Docket  93- 
253,  the  Second  NPRM in  the  cmrrent 
docket  proposed  specific  measures  and 
ehgibihty  criteria  for  designated  entities 
in  the  4660-4685  MHz  service,  designed 
to  ensure  that  such  designated  entities 
are  given  the  opportunity  to  participate 
both  in  the  competitive  bidding  process 
and  in  the  provision  of  service  in  the 
4660—4685  MHz  band.  The  Commission 
sought  comment  on  these  proposals, 
and  specifically  on  identifying  special 
provisions  tailored  to  the  unique 
characteristics  of  the  service  or  services 
that  might  be  offered  in  the  4660-4865 
MHz  band,  in  order  to  create  meaningful 
incentives  and  opportunities  in  the 
service  for  small  businesses  and 
businesses  owned  by  minorities  and/or 
women. 

33.  In  the  Second  NPRM,  the 
Commission  discussed  and  sought 
comment  on  these  special  provisions  for 
designated  entities: 

(1)  for  businesses  owned  by  women 
and  minorities  the  Commission 
proposed  that  installment  payments  be 
available  on  all  Ucenses  and  that  a 
bidding  credit  of  25  percent  be  available 
on  one  of  the  five  proposed  spectrum 
blocks; 

(2)  for  small  business  the  Commission 
sought  comment  on  allowing  a  reduced 
down  payment  requirement  coupled 
with  installment  payments; 

(3)  the  Commission  did  not  believe 
that  special  preferences  are  needed  to 
ensure  adequate  participation  of  rural 
telephone  companies: 

(41  the  Commission  sought  comments 
on  reducing  upfi-ont  payments  to 
encotirage  participation  in  the  auction, 
particularly  by  all  eligible  designated 
entities;  and 

(5)  the  Commission  sought  comment 
on  whether  and  how  to  designate  one  5 
MHz  spectrum  block  as  an 
‘‘entrepreneurs’  block.” 

34.  'The  Commission  also  discussed 
and  solicited  comments  on  issues  of  the 
eligibility  criteria  for  designated  entities 
and  provisions  to  prevent  unjust 


enrichment  by  trafficking  in  licenses 
acquired  through  the  use  of  bidding 
credits  or  installment  payments. 

35.  The  Commission  concludes  that 
its  plan  to  award  licenses  for  the  4660- 
4685  MHz  band  based  on  EA  regions, 
will  substantially  enhance  the 
opportunities  for  designated  entities  to 
participate  in  the  GWCS  license  auction. 
Partitioning  of  licenses  will  further 
increase  the  opportimities  for 
designated  entities.  Based  on  our 
experience  in  the  other  auctions  held  to 
date,  the  Commission  is  also  adopting 
bidding  and  payment  provisions  that 
will  help  ensure  that  the  auction  assigns 
licenses  to  the  bidders  who  value  them 
most  highly,  while  encouraging  the 
participation  of  designated  entities. 
Specifically,  the  Commission  will 
permit  small  business  licensees  to  make 
their  payments  in  installments 
computed  at  a  reasonable  rate  of  interest 
(the  rate  for  ten  year  U.S.  Treasxuy 
obligations  plus  2.5  percent).  Small 
businesses  will  in  addition  be  permitted 
to  make  reduced  down  payments  and 
interest-only  payments  in  the  first  two 
years  of  the  license  term,  and  will  be 
allowed  a  10  percent  bidding  credit  on 
all  blocks  of  spectrum.  The  Commission 
also  adopt  rules  to  prevent  unjust 
enrichment  from  bidding  preferences. 
'The  Commission  does  not  adopt  an 
entrepreneurial  set  aside,  but  will  apply 
the  designated  entity  bidding 
preferences  to  all  five  spectrum  blocks. 

36.  The  Commission  limit  eligibility 
for  bidding  credits,  installment 
pa3rments  and  reduced  down  payments 
to  small  businesses,  including  those 
owned  by  members  of  minority  groups 
and  women.  The  Commission  lacks  ffie 
information  necessary  to  set  different 
eligibility  criteria  for  minority  and 
women-owned  entities  that  do  not  meet 
our  small  business  size  standards  in 
order  to  achieve  the  goals  of  Section 
309(j)  in  the  GWCS  services.  By 
providing  credits  on  all  blocks, 
licensing  the  blocks  based  on.EA 
geographic  areas,  and  permitting 
disaggregation  and  partitioning,  the 
Commission  will  create  substantial 
opportunities  for  all  small  businesses, 
including  those  owned  by  minorities 
and  women. 

37.  The  Second  NPRM  requested 
comment  on  whether  the  Commission 
should  utilize  the  Small  Business 
Association  net  worth/net  income 
definition  of  a  small  business  (a  net 
worth  not  in  excess  of  $6  million  with 
average  net  income  after  Federal  income 
taxes  for  the  preceding  years  not  in 
excess  of  $2  million)  we  adopted  in  the 
Competitive  Bidding  Second  Report  and 
Order  or,  in  the  alternative,  a  gross 
revenue  standard  like  that  used  in  the 


broadband  PCS  context  (average  gross 
revenues  for  the  three  preceding  years 
not  in  excess  of  $40  million).  The 
Commission  also  proposed  to  apply  the 
same  affiliation  and  attribution  rules  for 
calculating  revenues  that  we  have 
previously  adopted  in  the  PCS  context. 

38.  The  Commission  finds  that  the 
GWCS  overall  may  be  similar  to 
broadband  PCS  in  its  requirements  for 
capital  and  adopts  the  small  business 
definition  adopted  there,  namely  any 
firm,  together  with  its  attributable 
investors  and  affiliates,  with  average 
gross  revenues  for  the  three  preceding 
years  not  in  excess  of  $40  million.  The 
Commission  also  applies  to  4660-4685 
MHz  applicants  the  same  affiliation  and 
attribution  rules  for  calculating 
revenues  previously  adopted  in  the  PCS 
context. 

39.  On  the  issues  of  installment 
payments  and  down  payments,  the 
Commission  believes  that  ensuring  the 
opportunity  for  small  businesses  to 
participate  in  providing  service  in  the 
4660—4685  MHz  band  is  important  for 
the  telecommunications  industry.  The 
record  in  PR  Docket  93-253  indicates 
that  small  businesses  have  not  become 
major  participants  in 
telecomraxmications.  The  record  in  that 
docket  also  shows  that  small  businesses 
have  particular  difficulties  obtaining 
capitd.  As  discussed  in  tbe  Second 
NPRM,  it  appears  that  installment 
payments  may  have  been  more  effective 
than  bidding  credits  in  attracting  capital 
in  the  regional  narrowband  PCS  auction, 
possibly  because  installment  payments 
shift  some  of  the  financial  risk  of  future 
failure  to  the  Government.  Therefore, 
the  Commission  adopts  installment 
payments  for  any  GWCS  licensee 
meeting  the  definition  of  a  small 
business. 

40.  Under  this  approach,  small 
business  licensees  may  elect  to  pay  their 
winning  bid  amount  (less  upfiront 
payments)  in  installments  over  the  ten 
year  term  of  the  license,  with  interest 
charges  to  be  fixed  at  the  time  of 
licensing  at  a  rate  equal  to  the  rate  for 
ten  year  U.S.  Treasury  obligations  plus 
2.5  percent.  Installment  payments 
would  be  due  quarterly  on  the 
anniversary  of  the  day  the  license  was 
granted.  Timely  payment  of  all 
installments  would  be  a  condition  of  the 
license  grant  and  failure  to  make  such 
timely  payments  woxild  be  grounds  for 
revocation  of  the  license. 

41.  The  Commission  also  adepts 
additional  payment  preferences  to 
further  reduce  the  capital  needs  of  small 
businesses.  Small  business  licensees 
will  be  permitted  to  make  interest-only 
installment  payments  during  the  first 
two  years  of  the  license.  The 
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Commission  also  reduces  down 
payments  for  small  businesses  to  5 
percent  of  the  winning  bid  due  five  days 
after  the  auction  closes  and  the 
remaining  5  percent  down  payment  due 
five  days  after  Public  Notice  that  the 
license  is  ready  for  grant. 

42.  The  Second  NPRM  next  proposed 
a  25  percent  bidding  credit  on  one  of  the 
five  proposed  spectrum  blocks  for  small 
businesses  owned  by  women  and 
minorities.  These  bidding  credits  would 
be  avedlable  exclusively  to  minority  and 
women-owned  businesses.  The 
Commission  also  proposed  installment 
payments  for  these  entities  and  sought 
comment  on  whether  installment 
payments  shoiild  also  be  available  for 
small  businesses.  The  Commission  did 
not  believe  that  special  preferences  were 
needed  to  ensure  adequate  participation 
of  rural  telephone  companies  in  the 
provision  of  services  in  this  spectrum, 
in  view  of  the  uncertainty  concerning 
what  specific  uses  may  emerge  in  this 
band,  the  potential  prices  that  licenses 
may  bring,  the  effects  of  provisions  for 
partitioning  or  leasing,  spectrum,  and 
the  advantages  of  incumbency  and 
economies  of  scale  that  may  already 
benefit  rural  telephone  companies.  The 
Second  NPBM  sought  comment  on  this 
analysis. 

43.  The  Commission  adopts  a  10 
percent  bidding  credit  for  small 
businesses.  As  discussed  above,  the 
Commission  is  adopting  installment 
payments  for  small  business-bidders 
and  the  small  EA  geographic  licensing 
areas.  In  the  Commission’s  judgment, 
these  and  other  provisions  of  the 
licensing  and  auction  rules  should 
ensure  that  small  businesses,  including 
small  businesses  owned  by  women  and 
minorities,  will  be  able  to  participate 
effectively  in  obtaining  GWCS  licenses, 
whether  or  not  those  licenses  are 
auctioned. 

44.  The  Commission  next  considers 
transfer  restrictions  and  unjust 
enrichment  provisions.  Restrictions  on 
the  transfer  or  assignment  of  licenses 
acquired  by  designated  entities  are 
intended  to  promote  the  Congressional 
intent  that  designated  entities  be 
permitted  to  participate  in  the  provision 
of  spectrum-based  services,  not  simply 
to  profit  from  trafficking  in  licenses 
acquired  with  the  help  of  bidding 
preferences.  The  Commission  adopts  the 
proposal  contained  in  the  Second 
NPRM.  Specifically,  the  Commission 
adopts  a  payment  requirement  on 
transfers  of  such  licenses  to  entities  that 
are  not  small  businesses.  Small 
businesses  seeking  to  transfer  a  license 
to  an  entity  that  is  not  owned  by  women 
or  minorities  would  be  required  to 
reimburse  the  government  for  the 


amount  of  the  bidding  credit,  plus 
interest  at  the  rate  imposed  for 
installment  financing  at  the  time  the 
license  was  awarded,  before  the  transfer 
would  be  permitted.  The  amount  of  the 
penalty  would  be  reduced  over  time  so 
that  a  transfer  in  the  first  two  years  of 
the  license  would  result  in  a  payment  of 
100  percent  of  the  value  of  the  bidding 
credit;  in  year  three  of  the  ficense  term 
the  payment  would  be  75  percent;  in 
year  four  the  penalty  would  be:  50 
percent  and  in  year  five  the  payment 
would  be  25  percent,  after  which  there 
would  be  no  payment. 

45.  On  the  issue  of  rural  telephone 
company  partitions,  the  Commission,  in 
the  Second  NPRM  proposed  to  permit 
partitioning  of  MTA-based  licenses,  to 
permit  licensees  to  lease  the  rights  to 
operate  a  GWCS  system  within.portions 
of  their  geographic  service  area  or 
transfer  their  license  to  partition  their 
service  areas  geographically,  allowing 
another  party  to  be  ficensed  in  the 
partitioned  area,  subject  to  Commission 
approval.  The  Commission  elects  to 
adopt  partitioning  procedures  similar  to 
those  used  for  cellular  Hcenses  and 
adopted  for  broadband  PCS  licenses. 

46.  The  Second  NPRM  next  sought 
comment  on  whether  to  designate  one  5 
MHz  spectrum  block  as  an 
“entrepreneurs’  ’’  block.  The 
Commission  also  invited  comment  on 
how  eligibihty  for  such  a  block  ^ould 
be  defined.  The  Commission  declines  to 
adopt  an  entrepreneur’s  block  for  this 
band,  based  on  our  beUef  that  bidding  _ 
credits,  installment  payment  options, 
and  the  other  approaches  also  adopted 
will  generate  sufficient  incentives  to 
encourage  participation  in  GWCS 
licensing.  Unlike  a  set-aside,  they  also 
should  not  generate  the  risk  of 
inefficient  use  of  the  466CM1685  MHz 
spectrum  and  of  dampening  incentives 
for  innovation. 

Technical  Rules 

47.  The  Second  NPRM  proposed 
general  and  minimal  technical 
restrictions  that  are  based  on  the  PCS 
rules.  Specifically,  the  Commission 
proposed  to  limit  the  field  strength  at 
hcensees’  service  area  bormdaries  to  55 
dBu  unless  licensees  operating  in 
adjacent  areas  agree  to  higher  field 
strengths  along  their  mutual  border.® 
The  Commission  stated  that  licensees 
would  be  expected  to  coordinate  their 
operations  at  the  service  area 
boundaries.  The  Second  NPRM  further 
stated  that  the  Commission  would 


^The  mmimum  field  strength  required  for  a  good 
quality  service  for  mobile  reception  in  an  urban 
environment  is  S.'S  dBu  (COR  Report  358-5]  and  the 
proposed  55  dBu  field  strength  limit  allows  20  dB 
additional  for  location  variability. 


encourage  licensees  to  resolve  adjacent 
channel  interference  problems.  The 
Commission  did,  however,  propose  to 
require  licensees  to  attenuate  the  power 
below  the  transmitter  power  (P)  by  at 
least  43  plus  lOlogio(P)  or  80  decibels, 
whichever  is  less,  for  any  emission- at 
the  edges  of  the  4660-4685  MHz  band. 
Comments  were  requested  on  these 
proposals  and  any  other  technical  rules 
that  commenters  believed  appropriate. 

48.  Based  on  the  record,  tne 
Commission  adopts  the  technical  rules 
as  proposed  in  the  Second  NPRM.  The 
PCS-based  technical  rules  appear  to  be 
the  best  available  rules  to  govern  the 
flexible  GWCS  designation.  However, 
the  Commission  recognizes  that  the 
technical  rules  may  need  to  be  adjusted 
to  suit  the  needs  of  the  eventual 
licensees.  The  rules  also  anticipate  that 
licensees  wiU  in  the  first  instance  seek 
to  resolve  interference  problems  among 
themselves. 

License  Term 

49.  The  Second  NPRM  noted  that  the 
Communications  Act  allows  the 
Commission  to  establish  a  license  term 
of  up  to  10  years,  except  for  television 
or  radio  broadcasting  stations,  which- 
may  have  a  license  term  of  up  to  5  and 

7  years,  respectively.  For  services  in'the 
4660-4685  MHz  band,  the  Second-' 
NPRM  proposed  to  estabUshia  license  > 
term  of  10  years,  with  a  renewal 
expectancy  similar  to  that  of  PCS  and 
cellular  telephone  licensees.  The 
Second  NP^  indicated  that  this 
relatively  long  license  term,  combined 
with  a  high  renewal  expectancy,  sho\ild 
help  provide  a  stable  regulatory 
environment  that  will  be  attractive  to 
investors  and,  thereby,  encourage 
development  of  this  new  frequency 
band.  The  Commission  noted,  however, 
that  commenters  had  proposed  using 
this  band  for  auxihary  broadcast  service 
and  the  statute  requires  that  the  term  of 
any  license  for  the  operation  of  any 
auxiliary  broadcast  station  or  equipment 
must  be  concurrent  with  the  term  of  the 
license  for  such  primary  television 
station.  Therefore,  the  Second  NPRM 
asked  that  commenters  address  whether 
the  Commission  should  allow  differing 
license  terms  in  this  band.  The 
Commission  finds  that  the  statutory 
provision  that  requires  a  shorter  license 
term  will  generally  not  apply,  expect  in 
the  case  of  an  applicant  seeking  to  use 
GWCS  for  auxiliary  broadcast  use  by  a 
single  station,  within  the  meaning  of 
Section  307(c). 

Construction  Requirements 

50.  The  Commission,  in  the  Second 
NPRM,  acknowledged  that  the  very 
wide  array  of  potential  services  that 
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could  be  offered  in  this  band  makes  it 
difficult  to  develop  construction 
requirements  that  can  be  applied  fairly 
and  equitably,  without  skewing  the 
workings  of  the  market.  The 
Commission  also  recognized  our 
responsibility  to  ensme  that  the 
spectnun  we  assign  is  used  effectively. 
Therefore,  the  Second  NPRM  proposed, 
and  the  Commission  now  adopts,  rules 
that  would  require  build-out  rules 
modeled  on  those  adopted  for 
broadband  PCS.  Specifically,  these  rules 
will  require  that  within  five  years 
Ucensees  in  this  band  offer  service  to 
one-third  of  the  population  in  the  area 
in  which  they  are  licensed,  and  to  serve 
two-thirds  within  ten  years  of  being 
licensed.  The  Commission  will  also 
consider  waivers  or  modification  of 
these  rules  based  on  demonstrations 
that  the  spectrum  is  being  used 
efficiently,  not  warehoused  or 
stockpiled. 

Regulatory  Status 

51.  The  Communications  Act  and 
Commission  rules  often  apply  differing 
requirements  based  on  the  type  of 
service  and  the  regulatory  status  of 
Ucensees.  The  new  GWCS  category  for 
the  4660—4685  band  would  allow 
Ucensees  to  provide  a  variety  or 
combination  of  Fixed  and  Mobile 
services.  Under  this  service,  both  Fixed 
and  Mobile  appUcations  would  be 
permitted  and  an  individual  Ucensee 
could  provide  a  number  of  Fixed  and 
Mobile  services.  In  the  Second  NPRM, 
the  Commission  observed  that  it  may  be 
difficult  to  determine  the  regulatory 
status  of  GWCS  Ucensees.  The 
Commission  proposed  to  rely  on 
applicants  to  identify  specifically  the 
type  of  service  or  services  they  intend 
to  provide,  and  require  them,  to' include 
sufficient  detail  to  enable  the 
Commission  to  determine  if  the  service 
will  be  Fixed  or  Mobile,  and  whether  it 
will  be  offered  as  a  commercial  mobile 
radio  service,  a  private  mobile  radio 
service,  a  common  carrier  Fixed  service, 
or  a  private  Fixed  service.  Comment  was 
requested  on  the  most  efficient  manner 
in  which  to  administer  the  requirements 
of  the  Communications  Act  and  the 
Commission’s  Rules,  and  grant  Ucensees 
as  much  operational  flexibility  as 
possible.  The  Commission  also  solicited 
comments  on  whether  to  develop  a  new 
appUcation  long  form  for  this  general 
allocation  or  require  an  applicant  to  be 
responsible  for  filing  the  appropriate 
license  application  based  upon  the 
nature  of  the  service  designated  by  the 
applicant.  Commenters  were  asked  to 
address  whether  it  is  necessary  for  the 
Commission  to  require  Ucensees  to 
notify  the  Commission  if  they  change 


the  type  of  service  offered  using  some  or 
all  of  their  licensed  spectrum  even 
though  the  new  use  would  be 
permissible  imder  the  Commission’s 
rules. 

52.  The  Commission  adopts  the 
proposed  approach  of  relying  on 
applicants  to  identify  the  type  of  GWCS 
service  or  services  each  will  provide, 
with  sufficient  detail  to  enable  the 
Commission  to  determine  the 
applicant’s  regulatory  status.  The 
proposed  added  step  would  usually  be 
unnecessary  and  would  tend  to  delay 
the  offering  of  new  services.  The 
Commission  beUeves  that  it  would  be  in 
the  public  interest  to  develop  an 
application  form  for  the  new  service.  To 
clarify  and  simplify  the  regulatory  status 
of  Ucensees,  the  Commission  also 
adopts  a  presumption  that  GWCS 
licenses  are  providing  fixed  common 
carrier  services,  which  appears  from  the 
record  to  be  the  most  likely  and 
common  use  of  this  spectrum.  This 
presumption  may  be  rebutted  by  an 
appropriate  showing.  The  Commission 
delegates  to  the  Wireless 
Telecommunications  Bureau  authority 
to  develop  forms  appropriate  to  collect 
this  data,  and  to  monitor  changes  in 
Ucensee  status. 

Licensing  Issues 

53.  The  Second  NPRM  requested 
comment  on  whether  the  Commission  is 
required  or  should  find  that  it  is  in  the 
public  interest  to  adopt  additional 
licensing  rules  in  order  to  comply  with 
the  statutory  requirement  that  we  adopt 
assignment  rules  before  August  10, 

1995.  The  Commission  finds  it 
unnecessary  at  present  to  adopt 
additional  license  rules  for  GWCS.  The 
Commission  will  follow  the  statutory 
provisions  of  Section  309(d)  for  public 
notice  and  other  requirements.  With 
respect  to  other  licensing  issues,  the 
Commission  will  consider  whether  any 
additional  rules  are  necessary,  and  what 
form  those  rules  should  take,  after  we 
have  proceeded  with  the  appUcation 
and  licensing  process.  The  Commission 
should  at  that  time  have  a  more  detailed 
imderstanding  of  the  services  Ucensees 
intend  to  provide  and  their  regulatory 
status. 

Final  Regulatory  Flexibility  Analysis 

54.  Pmsuant  to  the  Regulatory 
Flexibility  Act  of  1980,  5  U.S.C.  605,  it 
is  certified  that  this  decision  will  have 
an  impact  on  small  entities  interested  in 
operating  on  the  4660-4685  MHz  band. 
As  detailed  in  the  full  text  of  the  Second 
Report  and  Order,  the  Commission  has 
attempted,  wherever  possible  within  the 
statutory  constraints,  to  establish 
regulations  which,  to  the  extent 


possible,  minimize  the  burdens  on  such 
small  businesses  while  providing 
maximum  flexibility.  The  full  text  of  the 
Commission’s  final  regulatory  flexibility 

analysis  may  be  foimd  in  paragraph _ 

of  the  full  text  of  this  decision. 

Ordering  Clauses 

55.  Accordingly,  IT  IS  ORDERED  that 
Part  26  of  the  Commission’s  Rules  is 
added  as  set  forth  below.  This  action  is 
taken  pmsuant  to  Sections  4(i)  and 
303  (r)  of  the  Communications  Act  of 
1934,  as  amended,  47  U.S.C.  §§  154(i) 
and  303(r). 

56.  IT  IS  FURTHER  ORDERED  that 
the  rule  changes  made  herein  WILL 
BECOME  EFFECTIVE  at  the  time  of 
their  pubUcation  in  the  Federal 
Register. 

List  of  Subjects 
47  CFR  Part  1 
Telecommvmications. 

47  CFR  Part  26 

General  wireless  commimications 
service, 

Federal  Communications  Commission. 
WiUiam  F.  Canton, 

Acting  Secretary. 

Rule  Changes 

Part.l  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  1— PRACTICE  AND 
PROCEDURE 

1.  The  authority  citation  for  Part  1 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  151, 154,  303,  and 
309(j]  unless  otherwise  noted. 

2.  New  paragraph  (a)(8)  is  added  to 
Section  1.2102  to  read  as  follows: 

§  1 .21 02  Eligibility  of  applications  for 
competitive  bidding. 

(a)  *  *  * 

(8)  General  Wireless  Commimications 
Service  (GWCS)  (see  Part  26  of  this 
chapter). 

***** 

Part  26  of  Chapter  I  of  Title  47  of  the 
Code  of  Federal  Regulations  is  added  to 
read  as  follows: 


’“This  Order  is  adopted  pursuant  to  a  statutory 
requirement  that  the  Commission,  by  August  9, 
1995,  allocate  and  establish  licensing  rules  for  50 
megahertz  of  spectrum  that  was  transferred  horn 
Federal  Govenunent  to  private  sector  use,  eis 
required  by  the  Budget  Act.  Thus,  there  is  good 
cause  to  order  the  rule  changes  publication.  See  5 
U.S.C.  §553(dK3). 
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PART  26— GENERAL  WIRELESS 
COMMUNICATIONS  SERVICE 

Subpart  A— General  Infomtation 

Sec. 

26.1  Basis  and  purpose. 

26.2  Other  applicable  rule  parts. 

26.3  Permissible  communications. 

26.4  Terms  and  definitions. 

Subpart  B— Applications  and  Licenses 

26.11  Initial  authorization. 

26.12  Eligibility. 

26.13  License  period. 

26.14  Criteria  for  comparative  renewal 
proceedings. 

Subpart  C— Technical  Standards  > 

26.51  Equipment  authorization. 

26.52  RF  hazards. 

26.53  Emission  limits. 

26.54  Frequency  stability. 

26.55  Field  strength  limits. 

Subpart  0— Miscellaneous ' 

26.101  Multiple  ownership  restrictions. 

26.102  Service  areas. 

26.103  Frequencies. 

26.104  Construction  requirements. 

Subpart  E— Competitive  Bidding 

Procedures  for  QWCS 

26.201  GWCS  subject  to  competitive 
bidding. 

26.202  Competitive  bidding  design  for 
GWCS  licensing. 

26.203  Competitive  bidding  mechanisms. 

26.204  Withdrawal,  default  and 
disqualification  penalties. 

26.205  Bidding  application  (FCC  Form  175 
and  175-S  Short-Form. 

26.206  Submission  of  upfront  payments 
and  down  payments. 

26.207  Long  form  applications. 

26.208  License  grant,  denial,  default,  and 
disqualification. 

26.209  Eligibility  for  partitioned  licenses. 

26.210  Provisions  for  small  businesses. 

Subpart  F— Application,  Licensing,  and 

Processing  Rules  for  GWCS 

26.301  Authorization  required. 

26.302  Eligibility. 

26.303  Formal  and  informal  applications. 

26.304  Filing  of  GWCS  applications,  fees, 
and  numiters  of  copies. 

26.305  Standard  application  forms  and 
permissive  changes  or  minor 
modifications  for  the  General  Wireless 
Communications  Service. 

26.306  Miscellaneous  forms. 

26.307  General  application  requirements. 

26.308  Technical  content  of  applications; 
maintenance  of  list  of  station  locations. 

26.309  Station  antenna  structures. 

26.310  Waiver  of  rules. 

26.311  Defective  applications. 

26.312  Inconsistent  or  conflicting 
applications. 

26.313  Amendment  of  application  for 
General  Wireless  Communications 
Service  filed  on  FCC  Form  175. 

26.314  Amendment  of  applications  for 
General  Wireless  Communications 
Service  (other  than  applications  filed  on 
FCC  Form  175). 


26.315  Application  for  temporary 
authorizations. 

26.316  Receipt  of  application;  applications 
in  the  General  Wireless  Communications 
Service  filed  on  FCC  Form  175  and  other 
applications  in  the  GWCS. 

26.317  Public  notice  period. 

26.318  Dismissal  and  return  of  applications. 

26.319  Ownership  changes  and  agreements 
to  amend  or  to  dismiss  applications  or 
pleadings. 

26.320  Opposition  to  applications. 

26.321  Mutually  exclusive  applications. 

26.322  Consideration  of  applications. 

26.323  Post-auction  divestitures. 

26.324  Transfer  of  control  or  assignment  of 
station  authorization. 

26.325  Extension  oLtime  to  complete 
construction. 

26.326  Termination  of  authorization. 
Authority:  47  U.S.C  Sections  154,  301, 

302,  303,  309  and  332,  unless  otherwise- 
noted. 

Subpart  A — General  Information 

§  26.1  Basis  and  purpose. 

This  section  contains  the  statutory 
basis  for  this  part  of  the  rules  and 
provides  the  purpose  for  which  this  part 
is  issued. 

(a)  Basis.  The  rules  for  the  general 
wireless  communications  service 
(GWCS)  in  this  part  are  promulgated 
under  the  provisions  of  the 
Communications  Act  of  1934,  as 
amended,  that  vests  authority  in  the 
Federal  Communications  Commission 
to  regulate  radio  transmission  and  to 
issue  licenses  for  stations. 

(b)  Purpose.  This  part  states  the 
conditions  imder  which  portions  of  the 
radio  spectrum  are  made  available  and 
licensed  for  GWCS. 

(c)  Scope.  The  rules  in  this  part  apply 
only  to  stations  authorized  imder  this 
part. 

§  26.2  Other  applicable  rule  parts. 

Other  FCC  rule  parts  applicable  to 
licensees  in  the  general  wireless 
communications  service  include  the 
following: 

(a)  Part  0.  This  part  describes  the 
Commission’s  organization  and 
delegations  of  authority.  Part  0  of  this 
chapter  also  lists  available  Commission 
publications,  standards  and  procedures 
for  access  to  Commission  records,  and 
location  of  Commission  Field  Offices. 

(b)  Part  1.  This  part  includes  rules  of 
practice  and  procedure  for  license 
applications,  adjudicatory  proceedings, 
procedures  for  reconsideration  and 
review  of  the  Commission’s  actions; 
provisions  concerning  violation  notices 
and  forfeiture  proceedings:  and  the 
environmental  requirements  that,  if 
applicable,  must  be  complied  with  prior 
to  the  initiation  of  construction. 

(c)  Part  2.  This  part  contains  the  Table 
of  Frequency  Allocations  and  special 


requirements  in  international 
regulations,  recommendations, 
agreements,  treaties.  This  part  also 
contains  standards  and  procedures 
concerning  the  marketing  and 
importation  of  radio  frequency  devices, 
and  for  obtaining  equipment 
authorization. 

(d)  Part  5.  This  part  contains  rules 
prescribing  the  manner  in  which  parts 
of  the  radio  frequency  spectrum  may  be 
made  available  for  experimentation. 

(e)  Part  17.  This  part  contains 
requirements  for  construction,  meirking 
and  lighting  of  antenna  towers. 

(f)  Part  68.  This  part  contains 
technical  standards  for  coimection  of 
terminal  equipment  to  the  telephone 
network. 

§26.3  Permissibie  coramunloationej 

GWCS  licensees  may  provide  any 
fixed  or  mobile  communications  service- 
on  their  assigned  spectnun. 

Broadcasting  services,  Radiolocation 
services  and  satellite  services  as  defined 
in  §  2.1  of  this  chapter  are  prohibited. 

§26.4  Terms  and  definitions. ' 

Assigned  frequency.  The  center  of  the 
firequency  band  assigned  to  a  station. 

Authorized  bandwidth.  The 
maximum  width  of  the  band  of 
frequencies  permitted  to  be  used  by  a 
station.  This  is  normally  considered  to 
be  the  necessary  or  occupied 
bandwidth,  whichever  is  greater. 

Average  terrain.  The  average  elevation 
of  terrain  between  3  and  16  Idlometers 
from  the  antenna  site. 

Effective  radiated  power  (e.r.p.)  (in  a 
given  direction).  The  product  of  the 
power  supplied  to  the  antenna  and  its 
gain  relative  to  a  half-wave  dipole  in  a 
given  direction. 

Equivalent  isotropically  radiated 
power  (e.i.r.p.).  The  product  of  the 
power  supplied  to  the  antenna  and  the 
antenna  gain  in  a  given  direction 
relative  to  anisotropic  antenna. 

Fixed  service.  A  radio  communication 
service  between  specified  fixed  points. 

Fixed  station.  A  station  in  the  fixed 
service. 

Gross  revenues.  Gross  revenues  shall 
mean  all  income  received  by  an  entity, 
whether  earned  or  passive,  before  any 
deductions  are  made  for  costs  of  doing 
business  (e.g.  cost  of  goods  sold),  as 
evidenced  by  audited  financial 
statements  for  the  relevant  number  of 
calendar  years  preceding  January  1, 
1994,  or,  if  audited  financial  statements 
were  not  prepared  on  a  calendar-year 
basis,  for  the  most  recently  completed 
fiscal  years  preceding  the  filing  of  the' 
applicant’s  short-form  application 
(Form  175).  For  applications  filed  after 
December  31, 1995,  gross  revenues  shall 
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be  evidenced  by  audited  financial 
statements  for  the  preceding  relevant 
number  of  calendar  or  fiscal  years.  If  an 
entity  was  not  in  existence  for  all  or  part 
of  the  relevant  period,  gross  revenues 
shall  be  evidenced  by  the  audited 
financial  statements  of  the  entity’s 
predecessor-in-interest  or,  if  there  is  no 
identifiable  predecessor-in-interest, 
imaudited  financial  statements  certified 
by  the  applicant  as  accurate. 

Land  mobile  service.  A  mobile  service 
between  base  stations  and  land  mobile 
stations,  or  between  land  mobile 
stations. 

Land  mobile  station.  A  mobile  station 
in  the  land  mobile  service  capable  of 
surface  movement  within  the 
geographic  limits  of  a  coimtry  or 
continent. 

Land  station.  A  station  in  the  mobile 
service  not  intended  to  be  used  while  in 
motion. 

Mobile  service.  A  radio 
communication  service  betw'een  mobile 
and  land  stations,  or  between  mobile 
stations.. 

Mobile  station.  A  station  in  the 
mobile  service  intended  to  be  used 
while  in  motion  or  during  halts  at 
imspecified  points. 

National  Geodetic  Reference  System 
(NGRS):  The  name  given  to  all  geodetic 
control  data  contained  in  the  National 
Geodetic  Survey  (NGS)  data  base. 
(Soxmie:  National  Geodetic  Survey,  U.S. 
D^artment  of  Commerce) 

Rural  telephone  company.  A  rural 
telephone  company  is  a  local  exchange 
carrier  having  100,000  or  fewer  access 
lines,  including  all  affiliates. 

Small  business:  consortium  of  small 
businesses. 

(1)  A  small  business  is  an  entity  that, 
together  with  its  affiliates  and  persons 
or  entities  that  hold  interest  in  such 
entity  and  their  affiliates,  has  average 
annual  gross  revenues  that  are  not  more 
than  $40  million  for  the  preceding  three 
years. 

(2)  A  small  business  consortium  is  a 
conglomerate  organization  formed  as  a 
joint  venture  between  or  among 
mutually-independent  business  firms, 
each  of  which  individually  satisfies  the 
definition  of  a  small  business. 

Total  assets.  Total  assets  shall  mean 
the  book  value  (except  where  generally 
accepted  accoimting  principles  (GAAP) 
require  market  valuation)  of  all  property 
owned  by  an  entity,  whether  real  or 
personal,  tangible  or  intangible,  as 
evidenced  by  the  most  recent  audited 
financial  statements. 

Subpart  B — Applications  and  Licenses 

§26.11  Initial  authorization. 

(a)  An  applicant  must  file  an 
application  for  an  initial  authorization 


in  each  market  and  frequency  block 
desired. 

(b)  Blanket  licenses  are  granted  for 
each  market  and  frequency  block. 
Applications  for  individual  sites  are  not 
required  and  will  not  be  accepted. 

§26.12  Eligibility. 

Any  entity,  other  than  those 
precluded  by  section  310  of  the 
Commxmications  Act  of  1934,  as 
amended,  47  U.S.C.  §  310,  is  eligible  to 
hold  a  license  \mder  this  part. 

§26.13  License  period. 

Licenses  for  service  areas  will  be 
granted  for  ten  year  terms  from  the  date 
of  original  issuance  or  renewal. 

§  26.1 4  Criteria  for  comparative  renewal 
proceedings. 

A  renewal  applicant  involved  in  a 
comparative  renewal  proceeding  shall 
receive  a  preference,  commonly  referred 
to  as  a  renewal  expectancy,  which  is  the 
most  important  comparative  factor  to  be 
considered  in  the  proceeding,  if  its  past 
record  for  the  relevant  license  period 
demonstrates  that  the  renewal 
applicant: 

(a)  Has  provided  “substantial”  service 
during  its  past  license  term. 
“Substantial”  service  is  defined  as 
service  which  is  sound,  favorable,  and 
substantially  above  a  level  of  mediocre 
service  which  might  just  minimally 
warrant  renewal;  and 

(b)  Has  substantially  complied  with 
applicable  Commission  rules,  policies 
and  the  Communications  Act. 


§26.51  Equipment  authorization, 

(a)  Each  transmitter  utilized  for 
operation  under  this  part  and  each 
transmitter  marketed,  as  set  forth  in 

§  2.803  of  this  chapter,  must  be  of  a  type 
that  has  been  authorized  by  the 
Commission  under  its  type  acceptance 
procedure. 

(b)  The  Commission  periodically 
publishes  a  list  of  type  accepted 
equipment,  entitled  “Radio  Equipment 
List,  Eqviipment  Accepted  for 
Licensing.”  Copies  of  this  list  are 
available  for  public  reference  at  the 
Commission’s  offices  in  Washington, 
D.C.,  at  each  of  its  field  offices,  and  may 
be  ordered  fi-om  its  copy  contractor. 

(c)  Any  manufacturer  of  radio 
transmitting  equipment  to  be  used  in 
these  services  may  request  equipment 
authorization  following  the  procedures 
set  forth  in  Subpart  J  of  part  2  of  this 
chapter.  Equipment  authorization  for  an 
individual  transmitter  may  be  requested 
by  an  applicant  for  a  station 
authorization  by  following  the 
procedures  set  forth  in  part  2  of  this 


chapter.  Such  equipment  if  approved  or 
accepted  will  not  normally  be  included 
in  the  Commission’s  Radio  Equipment 
List  but  will  be  individually  enumerated 
on  the  station  authorization. 

(dj  Applicants  for  type  acceptance  of 
transmitters  that  operate  in  these 
services  must  determine  that  the 
equipment  complies  with  IEEE  C95.1- 
1991,  (ANSI/IEEE  C95.1-1991),  “IEEE 
Standards  for  Safety  Levels  with 
Respect  to  Human  Exposure  to  Radio 
Frequency  Electromagnetic  Fields,  3 
kHz  to  300  GHz”  as  measured  using 
methods  specified  in  IEEE  C95. 3-1991, 
(ANSI/BEEE  C95. 3-1991), 
“Recommended  Practice  for  the 
Measurement  of  Potentially  Hazardous 
Electromagnetic  Fields — ^RF  and 
Microwave.”  The  applicant  for  t3rpe 
acceptance  is  required  to  submit  a 
statement  affirming  that  the  equipment 
complies  with  these  standards  as 
measured  by  an  approved  method  and 
to  maintain  a  record  showing  the  basis 
for  the  statement  of  compliance  with 
IEEE  C.95. 1-1991.  (See  §  26.52  for 
availability  of  IEEE  standards.) 


(a)  Licensees  and  manufacturers  are 
required  to  ensure  that  their  facilities 
and  eqmpment  comply  with  IEEE 
C95. 1-1991.  Measurement  methods  are 
specified  in  IEEE  C95. 3-1991.  Copies  of 
these  standards  are  available  from  IEEE 
Standards  Board,  445  Hoes  Lane,  P.O. 
Box  1331,  Piscataway,  NJ  08855-1331. 
Telephone:  1-800-678-4333.  The  limits 
for  both  “controlled”  and 
“uncontrolled”  enviroiunents,  as 
defined  by  IEEE  C95. 1-1991,  will  apply 
to  all  GWCS  base  and  mobile  stations, 
as  appropriate.  The  application  for 
equipment  authorization  must  contain  a 
statement  confirming  compliance  with 
IEEE  C95. 1-1991.  Technical  information 
showing  the  basis  for  this  statement 
must  be  submitted  to  the  Commission 
upon  request. 

(b)  GWCS  hand-held  devices  whose 
maximum  radiated  power  is  100 
milliwatts  or  less  are  not  required  to  be 
evaluated  for  compliance  with  ANSI/ 
IEEE  SAR  (specific  absorption  rate) 
requirements,  as  long  as  2.5  cm 
separation  distance  is  maintained 
between  the  radiating  structure  and  the 
body  of  the  user.  (The  ANSI/EEEE 
standard  uses  the  term  “radiated 
power,”  meaning  input  power  to  the 
antenna.) 

(c)  For  further  information  on  the 
Commission’s  environmental  rules  see 
§§1.1301  through  1.1319  of  this 
chapter. 


Subpart  C — ^Technical  Standards 


§26.52  RF  hazards. 
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§26.53  Emission  iimits. 

(a)  The  power  of  any  emission  at  the 
edges  of  the  4660-4685  MHz  band  shall 
be  attenuated  below  the  transmitter 
power  (P)  by  at  least  43  +  10  logio(P)  or 
80  decibels,  whichever  is  less. 

(b)  Compliance  with  these  provisions 
is  based  on  the  use  of  measurement 
instrumentation  employing  a  resolution 
bandwidth  of  1  MHz  or  greater. 

However,  in  the  1  MHz  bands 
immediately  outside  and  adjacent  to  the 
frequency  block  a  resolution  bandwidth 
of  at  least  one  percent  of  the  emission 
bandwidth  of  die  fundamental  emission 
of  the  transmitter  may  be  employed.  The 
emission  bandwidth  is  defined  as  the 
width  of  the  signal  between  two  points, 
one  below  the  carrier  center  frequency 
and  one  above  the  carrier  center 
frequency,  outside  of  which  all  emission 
are  attenuated  at  least  26  dB  below  the 
transmitter  power. 

(c)  When  measuring  the  emission 
limits,  the  nominal  carrier  fi:oquency 
shall  be  adjusted  as  close  to  the  license’s 
frequency  block  edges,  both  upper  and 
lower,  as  the  design  permits. 

(d)  The  measurements  of  emission 
power  can  be  expressed  in  peak  or 
average  values,  provided  that  they  are 
expressed  in  the  same  parameters  as  the 
transmission  power. 

(e)  When  an  emission  outside  of  the 
authorized  bandvddth  causes  harmful 
interference,  the  Commission  may,  at  its 
discretion,  require  greater  attenuation 
than  specified  in  this  section. 

§26.54  Frequency  stability. 

The  frequency  stability  shall  be 
sufficient  to  ensure  that  the 
fundamental  emission  stays  within  the 
authorized  frequency  block. 

§26.55  Field  strength  limits. 

The  predicted  or  measured  median 
field  strength  at  any  location  on  the 
border  of  Ae  GWCS  service  area  shall 
not  exceed  55  dBu  imless  licensees 
operating  in  adjacent  areas  agree  to 
higher  field  strength  along  their  mutual 
borders. 

Subpart  D — Miscellaneous 

§  26.1 01  Multiple  ownership  restrictions. 

(a)  GWCS  licensees  shall  not  have  an 
ownership  interest  in  more  than  three  of 
the  five,  5  megahertz  wide  channels 
available  in  any  geographic  area.  For 
purposes  of  this  restriction,  a  GWCS 
licensee  is: 

(1)  Any  institutional  investor,  as 
defined  in  §  26.4,  with  an  ownership 
interest  of  ten  or  more  percent  in  a 
GWCS  license;  and 

(2)  Any  other  person  or  entity  with  an 
ownership  interest  of  five  or  more 
percent  in  a  GWCS  license. 


(b)  In  cases  where  a  party  had  indirect 
ownership,  through  an  interest  in  an 
intervening  entity  (or  entities)  that  has 
ownership  in  the  GWCS  License,  that 
indirect  ownership  shall  be  attributable 
if  the  percentages  of  ownership  at  each 
level,  multiplied  together,  equal  five  or 
more  percent  ownership  of  the  GWCS 
license,  except  that  if  the  ownership 
percentage  for  an  interest  in  any  link  in 
the  chain  exceeds  50  percent  or 
represents  actual  control,  it  shall  be 
treated  as  if  it  were  a  100  percent 
interest. 

Example.  Party  X  has  a  non-controlling 
ownership  interest  of  25  percent  in  Company 

Y,  which  in  turn  has  a  non-controlling 
ownership  interest  of  10  percent  in  Company 

Z,  the  GWCS  licensee.  Party  X’s  effective 
ownership  interest  in  Company  Z  is  Party  X’s 
ownership  interest  in  Company  Y  (25 
percent)  times  Company  Y’s  ownership 
interest  in  Company  Z  (10  percent). 

Therefore,  Party  X’s  effective  ownership 
interest  in  Company  Z  is  2.5  percent,  and  is 
not  attributable. 

(c)  Notwithstanding  paragraph  (b)  of 
this  section,  the  following  interests  shall 
not  constitute  attributable  ownership 
interests  for  purposes  of  paragraph  (a)  of 
this  section. 

(1)  A  limited  partnership  interest  held 
by  an  institutional  investor  (as  defined 
§  26.4)  where  the  limited  partner  is  not 
materially  involved,  directly  or 
indirectly,  in  the  management  or 
operation  of  the  GWCS  holdings  of  the 
partnership,  and  the  licensee  so 
certifies.  T^e  criteria  which  would 
assure  adequate  insulation  for  the 
purposes  of  this  certification  require: 

(i)  Prohibiting  limited  partners  from 
acting  as  employees  of  the  limited 
partnership  if  responsibilities  relate  to 
the  carrier  activities  of  the  ficensee; 

(ii)  Barring  the  limited  partners  from 
serving  as  independent  contractors; 

(iii)  Restricting  commimication  . 
among  limited  partners  and  the  general 
partner  regarding  day-to-day  activities 
of  the  licensee; 

(iv)  Empowering  the  general  partner 
to  veto  admissions  of  new  general 
partners; 

(v)  Restricting  the  circumstances  in 
which  the  limited  partners  can  remove 
the  general  partner; 

(vi)  Prohibiting  the  limited  partners 
from  providing  services  to  the 
partnership  relating  to  the  GWCS 
holdings  of  the  licensee;  and 

(vii)  Stating  that  the  limited  partners 
may  not  become  involved  in  the 
mahagement  or  operation  of  the 
licensee. 

§26.102  Service  areas. 

GWCS  service  areas  are  based  on 
Economic  Areas  developed  by  the 


Bureau  of  Economic  Analysis, 
Department  of  Commerce,  referred  to  as 
“EAs”  and  three  additional  EA-like 
service  areas:  Guam  and  the  Northern 
Mariana  Islands  (combined  as  one 
service  area),  Puerto  Rico  and  the 
United  States  Virgin  Islands  (combined 
as  one  service  area),  and  American 
Samoa. 

(a)  Economic  Areas.  Codes  from  001 
to  172  are  assigned  to  the  EAs  in 
approximate  geographic  order, 
beginning  with  001  in  northern  Maine, 
continuing  south  to  Florida,  then  north 
to  the  Great  Lakes,  and  continuing  in  a 
serpentine  pattern  to  the  West  Coast. 
Except  for  the  Western  Oklahoma  EA 
(126),  the  Northern  Michigan  EA  (058), 
and  the  17  EAs  that  mainly  correspond 
to  consolidated  metropolitan  statistical 
areas  (CMS As),  each  EA  is  named  for 
the  metropolitan  area  or  city  that  is  the 
node  of  its  largest  component  economic 
area  (CEA)  and  that  is  usually,  but  not 
always,  the  largest  metropolitan  area  or 
city  in  the  EA.  Each  CEA  consists  of  a 
single  economic  node  and  the 
surroimding  coimties  that  are 
economically  related  to  the  node.  The 
following  list  provides  EA  codes  and 
names. 

Code  and  Name 

001  Bangor,  ME 
002  Portland,  ME 
003  Boston-Worcester-Lawrence- 
Lowell-Brockton,  MA-NH 
004  Burlington,  VT 
005  Albany-Schenectady-Troy,  NY 
006  S)n'acuse,  NY 
007  Rochester,  NY 
008  Buffalo-Niagara  Falls,  NY 
009  State  College,  PA 
010  New  York-No.  New  Jersey-Long 
Island,  NY-NJ-CT-PA 
Oil  Harrisburg-Lebanon-Carlisle,  PA 
012  Philadelphia-Wilmington-Atlantic 
City,  PA-NJ-DE-MD 
013  Washington-Baltimore,  DC-MD- 
VA-WV 

014  ■  Salisbury,  MD 
015  Richmond-Petersburg,  VA 
016  Staunton,  VA 
017  Roanoke,  VA 

018  Greensboro-Winston-Salem-High 
Point,  NC 

019  Raleigh-Durham-Chapel  Hill,  NC 
020  Norfolk-Virginia  Beach-Newpprt 
News,  VA-NC 
021  Greensville,  NC 
022  Fayettesville,  NC 
023  Charlotte-Gastonia-Rock  Hill,  NC- 
SC 

024  Columbia,  SC 

025  Wilmington,  NC 

026  Charleston-North  Charleston,  SC 

027  Augusta-Aiken,  GA-SC 

028  Savannah,  GA 

029  Jacksonville,  FL 
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030  Orlando,  FL 
031  Miami-Fort  Lauderdale,  FL 
032  Fort  Myers-Cape  Coral,  FL 
033  Sarasota-Bradenton,  FL 
034  Tampa-St.  Petersburg-Clearwater, 
FL 

035  Tallahassee,  FA 
036  Dothan,  AL 
037  Albany,  GA 
038  Macon,  GA 
039  Columbus,  GA-AL 
040  Atlanta,  GA 

041  Greenville-Spartanburg-Anderson, 
SC 

042  Asheville,  NC 
043  Chattanooga,  TN-GA 
044  Knoxville,  TN 
045  Johnson  City-Kingsport-Bristol, 
TN-VA 

046  Hickory-Morganton,  NC 
047  Lexington,  KY 
048  Charleston,  WV 
049  Cincinnati-Hamilton,  OH-KY-IN 
050  Dayton-Springfield,  OH 
051  Columbus,  OH 
052  Wheeling,  WV-OH 
053  Pittsburg,  PA 
054  Erie,  PA 
055  Cleveland-Akron,  OH 
056  Toledo,  OH 
057  Detroit-Ann  Arbor-Flint,  MI 
058  Northern  Michigan,  MI 
059  Green  Bay,  WI 
060  Appleton-Oshkosh-Neenah,  WI 
061  Traverse  City,  MI 
062  Grand  Rapids-Muskegon-Holland, 
MI 

063  Milwaukee-Racine,  WI 

064  Chicago-Gary-Kenosha,  IL-IN-WI 

065  Elkhart-Goshen,  IN 

066  Fort  Wayne,  IN 

067  Indianapolis,  IN 

068  Champeiign-Urbana,  IL 

069  Evansville-Henderson,  IN-KY 

070  Lomsville,  KY-IN 

071  Nashville,  TN 

072  Paducah,  KY 

073  Memphis,  TN-AR-MS 

074  Hrmtsville,  AL 

075  Tupelo,  MS 

076  Greenville,  MS 

077  Jackson,  MS 

078  Birmingham,  AL 

079  Montgomery,  AL 

080  Mobile,  AL 

081  Pensacola,  FL 

082  Biloxi-Gulfport-Pascagoula,  MS 

083  New  Orleans,  LA 

084  Baton  Rouge,  LA 

085  Lafayette,  LA 

086  Lake  Charles,  LA 

087  Beavunont-Port  Arthur,  TX 

088  Shreveport-Bossier  City,  LA 

089  Momoe,  LA’ 

090  Little  Rock-North  Little  Rock,  AR 
091  Fort  Smith,  AR-OK 
092  Fayetteville-Springdale-Rogers, 
AR 

093  Joplin,  MO 


094  Springfield,  MO 
095  Jonesboro,  AR 
096  St.  Louis,  MO-IL 
097  Springfield,  IL 
098  Columbia,  MO 
099  Kansas  City,  MO-KS 

100  Des  Moines,  lA 

101  Peoria-Pekin,  IL 

102  Davenport-Moline-Rock  Island, 
lA-IL 

103  Cedar  Rapids,  lA 

104  Madison,  WI 

105  La  Crosse,  WI-MN 

106  Rochester,  MN 

107  Minneapolis-St.  Paul,  MN-WI 

108  Wausau,  WI 

109  Duluth-Superior,  MN-WI 

110  Grand  Forks,  ND-MN 

111  Minot,  ND 
-112  Bismarck,  ND 

113  Fargo-Moorhead,  ND-MN 

114  Aberdeen,  SD 

115  Rapid  City,  SD 

116  Sioux  Falls,  SD 

117  Sioux  City,  lA-NE 

118  Omaha,  NE-IA 

119  Lincoln,  NE 

120  Grand  Island,  NE 

121  North  Platte,  NE 

122  Wichita,  KS 

123  Topeka,  KS 

124  Tulsa,  OK 

125  Oklahoma  City,  OK 

126  Western  Oklahoma,  OK 

127  Dallas-Fort  Worth,  TX 

128  Abilene,  TX 

129  San  Angelo,  TX 

130  Austin-San  Marcos,  TX 

131  Houston-Galveston-Breizoria,  TX 

132  Corpus  Christi,  TX 

133  McAllen-Edinburg-Mission,  TX 

134  San  Antonio,  TX 

135  Odessa-Midland,  TX 

136  Hobbs,  NM 

137  Lubbock,  TX 

138  Amarillo,  TX 

139  Santa  Fe,  NM 

140  Pueblo,  CO 

141  Denver-Boulder-Greeley,  CO 

142  Scottsbluff,  NE 

143  Casper,  WY 

144  Billings,  MT 

145  Great  Fallas,  MT 

146  Missoula,  MT 

147  Spokane,  WA 

148  Idaho  Falls,  ID 

149  Twin  Falls,  ID 

150  Boise  City,  ID 

151  Reno,  NV 

152  Salt  Lake  City-Ogden,  UT 

153  Las  Vegas,  NV-AZ 

154  Flagstaff,  AZ 

155  Farmington,  NM 

156  Albuquerque,  NM 

157  El  Paso,  TX 

158  Phoenix-Mesa,  AZ 

159  Tucson,  AZ 

160  Los  Angeles-Riverside-Orange 
County,  CA 


161  San  Diego,  CA 

162  Fresno,  CA 

163  San  Francisco-Oakland-San  Jose, 
CA 

164  Sacramento- Yolo,  CA 

165  Redding,  CA 

166  Eugene-Springfield,  OR 

167  Portland-Saiem,  OR— WA 

168  Pendleton,  OR 

169  Richland-Kennewick-Pasco,  WA 

170  Seattle-Tacoma-Bremerton,  WA 

171  Anchorage,  AK 

172  Honolulu,  HI 

(b)  Other  eligible  areas  not  included 
in  the  Bureau  of  Economic  Analysis’s 
list  of  EAs  include:  Guam  and  the 
Northern  Mariana  Islands,  Puerto  Rico 
and  United  States  Virgin  Islands,  and 
American  Samoa. 

§26.103  Frequencies. 

The  following  firequencies  are 
available  for  GWCS  in  the  Economic 
Areas  and  other  areas  described  in 
§  26.102  as  shown  below. 

Chaimel  Block  and  Frequency  Band 

Block  A:  4660-4665  MHz 
Block  B:  4665-4670  MHz 
Block  C:  4670-4675  MHz 
Block  D:  4675-4680  MHz 
Block  E:  4680-4685  MHz 

§26.104  Construction  requirements. 

(a)  GWCS  hcensees  shall  within  five 
years  of  initial  license  grant  date  offer 
service  to  one-third  of  the  population  in 
the  area  in  which  they  are  licensed. 
Licensees  shall  serve  two-thirds  of  the 
population  in  the  area  in  which  they  are 
licensed  within  ten  years  of  initial 
license  grant  date. 

(b)  In  demonstrating  compliance  with 
the  above  construction  requirements, 
licensees  must  base  their  calculations 
on  signal  field  strengths  that  ensure 
reliable  service  for  the  technology 
utilized.  Licensees  may  use  any  service 
radius  contoxm  formula  developed  or 
generally  used  by  industry,  provided 
that  such  formula  is  based  on  the 
technical  characteristics  of  their  system. 

(c)  Upon  meeting  the  five  and  ten  year 
benchmarks  in  paragraph  (a)  of  this 
section,  licensees  shall  file  a  map  and 
other  supporting  documentation  that 
demonstrates  compliance  with  the 
geographic  area  or  population  coverage 
requirement.  Licensees  shall  file  a 
statement  indicating  commencement  of 
service.  The  filing  must  be  received  at 
the  Commission  on  or  before  expiration 
of  the  relevant  period. 

(d)  If  the  sale  of  a  license  is  approved, 
the  new  licensee  is  held  to  the  original 
build-out  requirement. 

(e)  Failure  oy  a  licensee  to  meet  the 
above  construction  requirements  may 
result  in  forfeiture  of  the  ficense  and 
ineligibiUty  to  regain  it. 
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Note  to  §  26.104:  Population-based 
construction  requirements  contained  in  this 
section  shall  be  based  on  the  1990  census. 

Subpart  E — Competitive  Bidding 
Procedures  for  GWCS 

§  26.201  GWCS  subject  to  competitive 
bidding. 

Muttially  exclusive  Initial 
applications  to  provide  GWCS  service 
are  subject  to  competitive  bidding 
procedures.  The  general  competitive 
bidding  procedtires  found  in  47  CFR 
Part  1,  Subpart  Q,  will  apply  unless 
otherwise  provided  in  tUs  part. 

§  26.202  Competitive  bidding  design  for 
owes  iicensing. 

(a)  The  Commission  will  employ  the 
following  competitive  bidding  designs 
when  choosing  from  among  mutually 
excltisive  initial  applications  to  provide 
GWCS  service: 

(1)  Simultaneous  multiple  round 
actions 

(2)  Sequential  oral  auctions 

(b)  The  Commission  may  design  and 
test  alternative  procedures.  The 
Commission  will  announce  by  Public 
Notice  before  each  auction  the 
competitive  bidding  design  to  be 
employed  in  a  particular  auction. 

(c)  me  Commission  may  use  single 
combined  auctions,  which  combine 
bidding  for  two  or  more  substitutable 
licenses  and  award  licenses  to  the 
highest  bidders  until  the  available 
licenses  are  exhausted.  This  technique 
may  be  used  in  conjimction  with  any 
type  of  auction. 

§26.203  Competitive  bidding  mechanisms. 

(a)  Sequencing.  The  Commission  will 
establish  and  may  vary  the  sequence  in 
which  GWCS  licenses  will  be  auctioned. 

(b)  Reservation  price.  The 
Commission  may  establish  a  reservation 
price,  either  disclosed  or  undisclosed, 
below  which  a  license  subject  to  auction 
will  not  be  awarded. 

(c)  Minimum  bid  increments.  The 
Commission  may,  by  announcement 
before  or  during  an  auction,  require 
minimum  bid  increments  in  dollar  or 
percentage  terms.  The  Commission  may 
also  establish  by  Public  Notice  a 
suggested  opening  bid  or  a  minimum 
opening  bid  on  each  license. 

(d)  Stopping  rules.  The  Commission 
may  establish  stopping  rules  before  or 
during  multiple  roimd  auctions  in  order 
to  terminate  an  auction  within  a 
reasonable  time. 

(e)  Activity  rules.  The  Commission 
may  establish  activity  rules  which 
require  a  minimum  amount  of  bidding 
activity.  In  the  event  that  the 
Commission  establishes  an  activity  rule 
in  connection  with  a  simultaneous 


multiple  round  auction,  each  bidder 
will  be  entitled  to  request  and  will  be 
automatically  granted  one  activity  rule 
waiver  during  each  stage  of  an  auction, 
or  one  automatic  waiver  during  a 
specified  munber  of  bidding  roimds. 

Tne  Commission  may  change  by  Public 
Notice  the  number  and  frequency  of 
such  automatic  activity  rule  waivers  for 
a  specific  auction. 

(fi  Bidder  identification  during 
auctions.  The  Commission  may  choose, 
on  an  auction*by>auction  basis,  to 
release  the  identity  of  the  bidders 
associated  with  bidder  identification 
niimbers.  The  Commission  will 
annmmce  by  Public  Notice  before  each 
auction  whether  bidder  identities  will 
be  revealed. 

(g)  Nationwide  bidders.  Bidders 
seeking  to  aggregate  EA-based  GWCS 
licenses  into  nationwide  licenses  are 
required  to  declare  the  niimber  of 
nationwide  aggregations  for  which  they 
will  bid  and  to  be  active  in  every  round 
of  bidding  on  siifficient  licenses  to 
create  the  number  of  declared 
aggregations. 

§26.204  Withdrawal,  default  and 
disqualification  penalties. 

(a)  When  the  Commission  conducts  a 
simultaneous  multiple  round  auction 
pursuant  to  §  26.202(a)(1),  the 
Commission  will  impose  penalties  on 
bidders  who  withdraw  high  bids  during 
the  course  of  an  auction,  or  who  default 
on  payments  due  after  an  auction  closes 
or  who  are  disoualified. 

(1)  Bid  withorawal  prior  to  close  of 
auction.  A  bidder  who  withdraws  a  high 
bid  during  the  course  of  an  auction  will 
be  subject  to  a  penalty  equal  to  the 
difference  between  the  amoimt  bid  and 
the  amount  of  the  winning  bid  the  next 
time  the  license  is  offered  by  the 
Commission.  No  withdrawsd  penalty 
would  be  assessed  if  the  subsequent 
winning  bid  exceeds  the  withdrawn  bid. 
This  penalty  amount  will  be  deducted 
from  any  upfront  payments  or  down 
payments  that  the  withdrawing  bidder 
has  deposited  with  the  Commission. 

The  withdrawal  penalty  for  a 
nationwide  bidder  for  each  aggregation 
is  limited  to  5  percent  of  the  aggregate 
withdrawn  bids.  The  withdrawal 
penalty  for  a  nationwide  bidder  is 
calculated  between  the  sum  of  the 
withdrawn  bids  and  the  sum  of  the 
subsequent  high  bids  on  the  withdrawn 
licenses. 

(2)  Default  or  disqualification  after 
close  of  auction.  If  a  high  bidder 
defaults  or  is  disqualified  after  the  close 
of  such  an  auction,  the  defaulting  bidder 
will  be  subject  to  the  penalty  in 
paragraph  (a)(1)  of  this  section  plus  an 
additional  penalty  equal  to  three  (3) 


percent  of  the  subsequent  winning  bid. 

If  the  subsequent  winning  bid.  If  the 
subsequent  winning  bid  exceeds  the 
defaulting  bidder’s  bid  amoimt,  the  3 
percent  penalty  will  be  calculated  based 
on  the  defaulting  bidder’s  bid  amount. 
These  amounts  will  be  deducted  from 
any  upfront  payments  or  down 
payments  that  the  defaulting  or 
disqualified  bidder  has  deposited  with 
the  Commission. 

(b)  When  the  Commission  conducts 
sequential  oral  auctions,  the 
Commission  may  modify  the  penalties 
to  be  paid  in  the  event  of  bid 
withcfrawal,  default  disqualification; 
provided,  however,  that  such  penalties 
shall  not  exceed  the  penalties  specified 
above. 

(c)  In  the  case  of  single  round  bidding 
for  GWCS  licenses: 

(1)  If  a  bid  is  withdrawn  before  the 
Commission  releases  the  initial  Public 
Notice  announcing  the  winning 
bidder(s),  no  bid  withdrawal  penalty 
will  be  assessed. 

(2)  If  a  bid  is  withdrawn  after  the 
Commission  releases  the  initial  Public 
Notice  announcing  the  winning 
bidder(s),  the  bid  withdrawal  penalty 
will  be  equal  to  the  difference  between 
the  high  bid  amount  and  the  amoimt  of 
the  next  highest  valid  bid.  A  bid  will  be 
considered  valid  for  this  purpose  if  the 
bidder  has  not  already  been  designated 
the  winning  bidder  on  more  licenses 
than  it  is  permitted  to  be  awarded. 
Losing  bidders  will  only  be  subject  to 
this  bid  withdrawal  penalty  for  a  period 
of  30  days  after  the  Commission  releases 
the  initial  Public  Notice  announcing  the 
winning  bidders. 

(d)  In  the  case  of  oral  sequential 
bidc^g  for  GWCS  licenses: 

(1)  Ifa  bid  is  withdrawn  before  the 
Commission  has  declared  the  bidding  to 
be  closed  for  the  license  bid  on,  no  bid 
withdrawal  penalty  will  be  assessed. 

(2)  If  a  bid  is  witndrawn  after  the 
Commission  has  declared  the  bidding  to 
be  closed  for  the  license  bid  on,  the  bid 
withdrawal  penalty  of  §  1.2104(g)  of  this 
chapter  and  paragraphs  (a)(1)  and  (a)(2) 
of  this  section  will  apply. 

§  26.205  Bidding  application  (FCC)  Form 
175  and  175-S  Short-Form). 

All  applicants  for  initial  provision  of 
GWCS  service  must  submit  applications 
on  FCCForms  175  and  175-‘S  pursuant 
to  the  procedures  set  forth  in  §  1.2105  of 
this  chapter.  The  Commission  will  issue 
a  Public  Notice  announcing  the  date  of 
a  GWCS  auction,  the  licenses  which  are 
to  be  auctioned,  and  the  date  on  or 
before  which  applicants  intending  to 
participate  in  an  upcoming  GWCS 
auction  must  file  their  applications  in 
order  to  be  eligible  for  that  auction.  The 
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Public  Notice  will  also  contain 
information  necessary  for  completion  of 
the  application  as  well  as  other 
important  information  such  as  the 
materials  which  must  accompany  the 
Forms,  any  filing  fee  that  must 
accompany  the  application  or  any 
upfi'ont  payment  that  will  need  to  be 
submitted,  and  the  location  where  the 
application  must  be  filed. 

§ 26.206  Submission  of  upfront  payments 
and  down  payments. 

(a)  Where  the  Commission  uses 
simultaneous  multiple  round  auctions 
or  oral  sequential  auctions  bidders  will 
be  required  to  submit  an  upfi'ont 
payment  pursuant  to  the  procedures  set 
fo^  in  §  1.2106  of  this  chapter. 

(b)  Winning  bidders  in  an  auction 
must  submit  a  down  payment  to  the 
Commission  in  accordance  with  the 
procediues  set  forth  in  §  1.2107  (a)  and 

(b)  of  this  chapter. 

(c)  Notwithstanding  paragraphs  (a) 
and  (b)  of  this  section,,  eligible  small 
businesses  may  submit  a  down  pa3rment 
of  5  percent  of  the  winning  bid  five  days 
after  die  auction  closes  and  5  percent 
five  days  after  public  notice  that  the 
license  is  ready  for  grant. 

§  26.207  Long  form  applications. 

Winning  bidders  will  be  required  to 
submit  long  form  applications  on  FCC 
form  XXX,  as  modified,  within  ten  (10) 
business  days  after  being  notified  that 
they  are  the  winning  bidder. 
Applications  on  FCC  Form  XXX  shall  be 
submitted  pursuant  to  the  procedures 
set  forth  in  subpart  G  of  this  part  and 
§  1.2107  (c)  and  (d)  of  this  chapter  and 
any  associated  Public  Notices.  Only 
auction  winners  will  be  eligible  to  file 
applications  on  FCC  Form  XXX  for 
initial  GWCS  licenses  in  the  event  of 
mutual  exclusivity  between  applicants 
filing  Form  175.  Wyining  bidders  need 
not  complete  Schedule  B  to  Form  XXX. 

§  26.208  License  granL  denial,  default,  and 
disqualification. 

(a)  Unless  eligible  for  installment 
payments  and/or  a  bidding  credit,  each  * 
winning  bidder  is  reqviired  to  pay  the 
balance  of  its  winning  bid  in  a  Ixunp 
sum  payment  within  five  (5)  business 
days  following  the  award  of  the  license. 
Grant  of  the  license  will  be  conditioned 
upon  full  and  timely  payment  of  the 
winning  bid  amount. 

(b)  A  bidder  who  withdraws  its  bid, 
defaults  on  a  payment  or  is  disqualified 
will  be  subject  to  the  penalties  specified 
in  §  1.2109  of  this  Chapter. 

(c)  An  eligible  small  business  may 
elect  to  pay  its  winning  bid,  less  up- 
fiont  payments,  over  the  terms  of  the 
license.  Interest  charges  are  fixed  at  the 


time  of  licensing  at  the  rate  equal  to  U.S. 
Treasury  obligation  plus  2.5  percent. 
Installment  payments  are  due  quarterly 
on  the  anniversary  of  the  day  the  license 
was  granted,  except  that  interest-only 
installment  payments  are  permitted 
during  the  fost  two  years  of  the  license. 

§  26.209  Eligibility  for  partitioned  licenses. 

(a)  Notwithstanding  §  26.102,  an 
applicant  that  is  a  rural  telephone 
company,  as  defined  in  §  26.4,  may  be 
granted  a  GWCS  license  that  is 
geographically  partitioned  fiom  a 
separately  licensed  EA,  so  long  as  the 
EA  applicant  or  licensee  has  voluntarily 
agreed  (in  writing)  to  partition  a  portion 
of  the  license  to  &e  rural  telephone 
company. 

(b)  If  partitioned  licenses  are  being 
applied  for  in  conjvmction  v\dth  a 
license(s)  to  be  awarded  through 
competitive  biding  procedmes — 

(1)  The  applicable  procediures  for 
filing  short-form  applications  and  for 
submitting  upfiont  payments  and  down 
payments  contained  in  this  part  and 
Part  1  of  this  chapter  shall  be  followed 
by  the  applicant,  who  must  disclose  as 
part  of  its  short-form  application  all 
parties  to  agreement(s)  with  or  among 
niral  telephone  companies  to  partition 
the  license  pm^uant  to  this  section,  if 
won  at  auction  (see  §  1.2105(a)(2)(viii)); 

(2)  Each  rural  telephone  company  that 
is  a  party  to  an  agreement  to  partition 
the  license  shall  file  a  long-form 
application  for  its  respective,  mutually 
agreed-upon  geographic  area  together 
with  the  application  for  the  remainder 
of  the  EA  filed  by  the  auction  winner. 

(c)  If  the  partitioned  license  is  being 
applied  for  as  a  partial  assignment  of  the 
EA  license  following  grant  of  the  initial 
license,  request  for  authorization  for 
partial  assignment  of  a  license  shall  be 
made  piusuant  to  §  26.324. 

(d)  ^ch  application  for  a  partitioned 
area  (long-form  initial  application  or 
partial  assignment  application)  shall 
contain  a  partitioning  plan  that  must 
propose  to  establish  a  partitioned  area  to 
be  licensed  that  meets  the  following 
criteria: 

(1)  Conforms  to  established 
geopolitical  bovmdaries  (such  as  county 
lines); 

(2)  Includes  the  wireline  service  area 
of  the  rural  telephone  company 
applicant;  and 

(3)  Is  reasonably  related  to  the  rural 
telephone  company’s  wireline  service 
area. 

Note  to  paragraph  (d)(3):  A  partitioned 
service  area  will  be  presumed  to  be 
reasonably  related  to  the  rural  telephone 
company’s  wireline  service  area  if  the 
partitioned  service  area  contains  no  more 
than  twice  the  population  overlap  between 


the  rural  telephone  company’s  wireline 
service  area  and  the  partitioned  area. 

(e)  Each  licensee  in  each  partitioned 
area  will  be  responsible  for  meeting  the 
construction  requirements  in  its  area 
(see  §26.104). 

§  26.21 0  Provisions  for  small  businesses. 

(a)  Bidding  credits.  A  winning  bidder 
that  qualifies  as  a  small  business  or  a 
consortium  of  small  businesses  may  use 
a  bidding  credit  of  ten  percent  to  lower 
the  cost  of  its  winning  bid. 

(b)  Installment  payments.  A  winning 
bidder  that  qualifies  as  a  small  business 
may  pay  its  winning  bid  eunoimt  (less 
upfront  payments)  in  installments  over 
the  ten  year  term  of  the  license,  with 
interest  charges  to  be  fixed  at  the  time 
of  licensing  at  a  rate  equal  to  the  rate  for 
ten  year  U.S.  Treasury  obligations  plus 
2.5  percent.  Installment  payments  are 
due  quarterly  on  the  anniversary  of  the 
day  &e  license  is  granted.  Failure  to 
m^e  timely  installment  payments  may 
result  in  revocation  of  the  license.  Small 
businesses  ere  permitted  to  make 
interest-only  installment  payments 
during  the  first  two  years  of  the  license. 

(c)  Down  payments.  A  winning  bidder 
that  qualifies  as  a  small  business  is 
permitted  to  make  a  down  payment 
equal  to  5  percent  of  the  winning  bid 
due  five  days  after  the  auction  closes 
with  the  remaining  5  percent  down 
payment  dues  five  days  after  Public 
Notice  that  the  license  is  ready  for  grant. 

(d)  Unjust  enrichment.  If  a  licensee 
that  utilizes  a  bidding  credit  imder  this 
section  seeks  to  assign  or  transfer 
control  of  its  license  to  an  entity  not 
meeting  the  eligibility  standards  for 
bidding  credits  or  seeks  to  make  any 
other  change  in  ownership  that  would 
result  in  the  licensee  no  longer 
qualifying  for  bidding  credits  imder  this 
section,  the  licensee  must  seek 
Commission  approval  and  reimburse  the 
government  for  the  amount  of  the 
bidding  credit,  plus  interest  at  the  rate 
imposed  for  installment  financing  at  the 
time  the  license  was  awarded  as  a 
condition  of  the  approval  of  such 
assignment,  tr£msfer  or  other  ownership 
change.  The  amount  of  the  payment 

•  would  be  reduced  over  time  so  that  a 
transfer  in  the  first  two  years  of  the 
license  would  result  in  a  payment  of 
100  percent  of  the  value  of  the  bidding 
credit;  in  year  three  of  the  license  term 
the  payment  would  be  75  percent;  in 
year  four  the  payment  would  be  50 
percent  and  in  year  five  the  payment 
would  be  25  percent,  after  which  there 
would  be  no  payment.  Transfer  of 
control  or  assignment  of  station  license 
is  also  subject  to  provisions  of  §  1.2111 
of  this  chapter. 
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Subpart  F— Application,  Licensing,  and 
Processing  Rules  for  GWCS 

§  26.301  Authorization  required. 

No  person  shall  use  or  operate  any 
device  for  the  transmission  of  energy  or 
communications  by  radio  in  the  services 
authorized  by  this  part  except  as 
provided  in  this  part. 

§26.302  Eiigibility. 

(a)  General.  Authorizations  will  be 
granted  upon  proper  application  if: 

(1)  The  applicant  is  qualified  vmder 
the  applicable  laws  and  the  regulations, 
policies  and  decisions  issued  imder 
those  laws,  including  §§  26.101  and 
26.12; 

(2)  There  are  hequencies  available  to 
provide  satisfactory  service;  and 

(3)  The  public  interest,  convenience 
or  necessity  would  be  served  by  a  grant. 

(b)  Alien  ownership.  A  GWCS 
authorization  to  provide  Commercial 
Mobile  Radio  Service  may  not  be 
granted  to  or  held  by: 

(1)  Any  alien  or  the  representative  of 
any  alien. 

(2)  Any  corporation  organized  under 
the  laws  of  any  foreign  government. 

(3)  Any  corporation  of  which  any 
officer  or  director  is  an  alien  or  of  which 
more  than  one-fifth  of  the  capital  stock 
is  owned  of  record  or  voted  by  aliens  or 
their  representatives  or  by  a  foreign 
government  or  representative  thereof  or 
any  corporation  organized  under  the 
laws  of  a  foreign  counti^- 

(4)  Any  corporation  directly  or 
indirectly  controlled  by  any  other 
corporation  of  which  any  officer  or  more 
than  one-fourth  of  the  directors  are 
aliens,  or  of  which  more  than  one-fourth 
of  the  capital  stock  is  owned  of  record 
or  voted  by  aliens,  their  representatives, 
or  by  a  foreign  government  or 
representative  thereof,  or  by  any 
corporation  organized  imder  the  laws  of 
a  foreign  country,  if  the  Commission 
finds  that  the  public  interest  will  be 
served  by  the  refusal  or  revocation  of 
such  license. 

(c)  A  GWCS  authorization  to  provide 
Private  Mobile  Radio  Service  may  not  be 
granted  to  or  held  by  a  foreign 
government  or  a  representative  thereof. 

§  26.303  Formal  and  informal  applications. 

(a)  Except  for  an  authorization  under 
any  of  the  conditions  stated  in  section 
308(a)  of  the  Communications  Act  of 
1934  (47  U.S.C.  308(a)),  the  Commission 
may  grant  only  upon  written  application 
received  by  it,  the  following 
authorization:  station  licenses; 
modifications  of  licenses;  renewals  of 
licenses;  transfers  and  assignments  of 
station  licenses,  or  any  richt  thereunder. 

(b)  Except  as  may  be  otherwise 
permitted  by  this  part,  a  separate 


written  application  shall  be  filed  for 
each  instrument  of  authorization 
requested.  Applications  may  be: 

(1)  “Formal  applications”  where  the 
Commission  has  prescribed  in  this  Part 
a  standard  form;  or 

(2)  “Informal  applications”  (normally 
in  letter  form)  where  the  Commission 
has  not  prescribed  a  standard  form. 

(c)  An  information  application  will  be 
accepted  for  filing  only  if: 

(1)  A  standard  form  is  not  prescribed 
or  clearly  applicable  to  the 
authorization  requested; 

(2)  It  is  a  document  submitted,  in 
duplicate,  with  a  caption  which 
indicates  clearly  the  nature  of  the 
request,  radio  service  involved,  location 
of  the  station,  and  the  application  file 
number  (if  known);  and 

(3)  It  contains  all  the  technical  details 
and  informational  showingsrequired  by 
the  rules  and  states  clearly  and 
completely  the  facts  involved  and 
authorization  desired. 

§  26.304  'Filing  of  GWCS  applications,  fees, 
and  numbers  of  copies. 

(a)  As  prescribed  by  §§  26.304  and 
26.307,  standard  formal  application 
forms  applicable  to  the  GWCS  may  be 
obtained  from  either: 

(1)  Federal  Communications 
Commission,  Washington,  DC  20554;  or 

(2)  By  calling  the  Commission’s 
Forms  Distribution  Center,  (202)  418- 
3676. 

(b)  Applications  for  the  initial 
provision  of  GWCS  service  must  be  filed 
on  FCC  Form  175  in  accordance  with 
the  rules  in  §  26.305  and  Part  1,  Subpart 
Q  of  this  chapter.  In  the  event  of  mutual 
exclusivity  between  applicants  filing 
FCC  Form  175,  only  auction  winners 
will  be  eligible  to  file  subsequent  long 
form  applications  on  FCC  Form  XXX  for 
initial  GWCS  licenses.  Mutually 
exclusive  applications  filed  on  Form 
175  are  subject  to  competitive  bidding 
under  those  rules.  GWCS  applicants 
fiUng  Form  XXX  need  not  complete 
Schedule  B. 

(c)  All  applications  for  GWCS  radio 
station  authorizations  (other  than 
applications  for  initial  provision  of 
GWCS  service  filed  on  FCC  Form  175) 
shall  be  submitted  for  filing  to:  Federal 
Communications  Commission, 
Washington,  DC  20554,  Attention: 
GWCS  Processing  Section.  Applications 
requiring  fees  as  set  forth  at  Part  1, 
Subpart  G,  of  this  chapter  must  be  filed 
in  accordance  with  §  0.401(b)  of  this 
chapter. 

(d)  All  correspondence  or 
amendments  concerning  a  submitted 
application  shall  clearly  identify  the 
name  of  the  applicant,  applicant 
identification  number  or  Commission 


file  number  (if  known)  or  station  call 
sign  of  the  application  involved,  and 
may  be  sent  directly  to  the  Wireless 
Telecommunications  Bureau, 
Washington,  DC  20554,  GWCS 
Processing  Section. 

(e)  Except  as  otherwise  specified,  all 
applications,  amendments, 
correspondence,  pleadings  and  forms 
(including  FCC  Form  175)  shall  be 
submitted  on  one  original  paper  copy 
and  with  thee  microfiche  copies, 
including  exhibits  and  attaclunents 
thereto,  and  shall  be  signed  as 
prescribed  by  §  1.743  of  this  chapter. 
Unless  otherwise  provided  by  the  FCC, 
filings  of  five  pages  or  less  are  exempt 
from  the  requirement  to  submit  on 
microfiche,  as  well  as  emergency  filings 
like  letters  requesting  special  temporary 
authority.  Those  filing  any  amendnents, 
correspondence,  pleadings,  and  forms 
must  simultaneously  submit  the  original 
hard  copy  which  must  be  stamped 
“original”.  In  addition  to  the  original 
hard  copy,  those  filing  pleadings, 
including  pleadings  under  §  1.2108  of 
this  chapter  shall  also  submit  2  paper 
copies  as  provided  in  §  1.51  of  this 
chapter. 

(1)  Microfiche  copies.  Each 
microfiche  copy  must  be  a  copy  of  the 
signed  original.  Each  microfiche  copy 
shall  be  a  148mm  OA  105mm  negative 
(clear  transparent  characters  appearing 
on  an  opaque  backgroimd)  at  240A  to 
270A  reduction  for  microfiche  or 
microfiche  jackets.  One  of  the 
microfiche  sets  must  be  a  silver  halide 
camera  master  or  a  copy  made  on  silver 
halide  film  such  as  Kodak  Direct 
Duplicatory  Film.  The  microfiche  must 
be  placed  in  paper  microfiche  envelopes 
and  submitted  in  a  B6  (125mm  OA  176 
mm)  or  5  OA  7.5  inch  envelope.  All 
applicants  must  leave  Row  “A”  (the  first 
row  for  page  images)  of  the  first  fiche 
blank  for  in-house  identification 
purposes. 

(2)  All  applications  and  all 
amendments  must  have  the  following 
information  printed  on  the  mailing 
envelope,  the  microfiche  envelope,  and 
on  the  title  area  at  the  top  of  the 
microfiche: 

(i)  The  name  of  the  applicant; 

(ii)  The  type  of  application  (e.g. 
nationwide,  or  EA); 

(iii)  The  month  and  year  of  the 
document; 

(iv)  Name  of  the  document; 

(v)  File  number,  applicant 
identification  number,  and  call  sign,  if 
assigned;  and 

(vi)  The  identification  number  and 
date  of  the  Public  Notice  annoimcing 
the  auction  in  response  to  which  the 
application  was  filed  (if  applicable). 
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Each  microfiche  copy  of  pleadings  shall 
include: 

(A)  The  month  and  year  of  the 
document; 

(B)  Name  of  the  document; 

(C)  Name  of  the  filing  party; 

(D)  File  munber,  applicant 
identification  number,  and  call  sign,  if 
assigned; 

(E)  The  identification  number  and 
date  of  the  Public  Notice  announcing 
the  auction  in  response  to  which  the 
application  was  filed  (if  applicable). 
Abbreviations  may  be  used  if  they  are 
easily  imderstood. 

§  26.305  Standard  application  forma  and 
permissive  changes  or  minor  modifications 
for  the  General  Wireless  Communications 
Service. 

(a)  Applications  for  the  initial 
provision  of  GWCS  service  must  be  filed 
on  FCC  Forms  175  and  175-S. 

(b)  Subsequent  application  by  auction 
wiqners  or  non-mutually  exclusive 
applicants  for  GWCS  radio  station(s) 
under  Part  26,  FCC  Form  XXX 
(“Application  for  New  or  Modified 
General  Wireless  Commvmications  _ 
Service  Under  Part  26”)  shall  be 
submitted  by  each  auction  winner  for 
each  GWCS  license  applied  for  on  FCC 
Form  175.  In  the  event  that  mutual 
exclusivity  does  not  exist  between 
applicants  filing  FCC  Form  175,  the 
Commission  will  so  inform  the 
applicant  and  the  applicant  will  also  file 
FCC  Form  XXX.  Blaj^et  licenses  are 
granted  for  each  market  frequency 
block.  Applications  for  individual  sites 
are  not  needed  and  will  not  be  accepted. 
See  §  26.11.  GWCS  applicants  filing 
Form  XXX  need  not  complete  Schedule 
B. 

(c)  Extensions  of  time  and 
reinstatement.  When  a  licensee  cannot 
complete  cons^ction  in  accordance 
with  the  provisions  of  §  26.104,  a  timely 
application  for  extension  of  time  (FCC 
Form  489)  must  be  filed. 

§26.306  Miscellaneous  forms. 

(a)  Licensee  qualifications.  FCC  Form 
430  (“Common  Qurier  and  Satellite 
Radio  Licensee  Qualifications  Report”) 
shall  be  filed  by  General  Wireless 
Commimications  Service  licensees  only 
as  required  by  Form  490  (Application 
for  Assignment  or  Transfer  of  Control 
Under  part  22). 

(b)  Renewal  of  station  license.  Except 
for  renewal  of  special  temporary 
authorizations,  FCC  Form  405 
(“Application  for  Renewal  of  Station 
License”)  must  be  filed  in  duplicate  by 
the  licensee  between  thirty  (30)  and 
sixty  (60)  days  prior  to  the  expiration 
date  of  the  license  sought  to  be  renewed. 


§26.307  General  application  requirements. 

(a)  Each  application  (including 
applications  filed  on  forms  175  and 
X?bC)  for  a  radio  station  authorization  or 
for  consent  to  assignment  or  transfer  of 
control  in  the  GWCS  shall  disclose  fiilly 
the  real  party  or  parties  in  interest  and 
must  include  the  following  information: 

(1)  A  list  of  its  subsidiaries,  if  any. 
Subsidiary  means  any  business  five  per 
cent  or  more  whose  stock,  warrants, 
options  or  debt  securities  are  owned  by 
the  applicant  or  an  officer,  director, 
stoclffiolder  or  key  management 
personnel  of  the  applicant.  This  list 
must  include  a  description  of  each 
subsidiary’s  principal  business  and  a 
description  of  each  subsidiary’s 
relationship  to  the  applicapt 

(2)  A  list  of  its  affiliates,  if  any. 
Affiliates  means  any  business  which 
holds  a  five  per  cent  or  more  interest  in 
the  applicant,  or  any  business  in  which 
a  five  per  cent  or  more,  interest  is  held 
by  another  company  which  holds  a  five 
per  cent  interest  in  the  applicant  (e.g. 
Company  A  owns  5%  of  Company  B 
and  5%  of  Company  B  and  5%  of 
Company  C;  Companies  B  and  C  are 
affiliates). 

(3)  A  list  of  the  names,  addresses, 
citizenship  and  principal  business  of 
any  person  holding  five  per  cent  or 
more  of  each  class  of  stock,  warrants, 
options  or  debt  securities  together  with 
the  amoimt  and  percentage  held,  and 
the  name,,  address,  citizenship  and 
principal  place  of  business  of  any 
person  on  whose  account,  if  other  than 
the  holder,  such  interest  is  held.  If  any 
of  these  persons  are  related  by  blood  or 
marriage,  include  such  relationship  in 
the  statement. 

(4)  In  the  case  of  partnerships,  the 
neune  and  address  of  each  partner,  each 
partner’s  citizenship  and  the  share  or 
interest  participation  in  the  partnership. 
This  information  must  be  provided  for 
all  partners,  regardless  of  dieir 
respective  ownership  interests  in  the 
partnership.  A  signed  and  dated  copy  of 
the  partnership  agreement  must  be 
included  in  the  application.  This 
information  must  be  included  in  Exhibit 
V  of  the  application. 

(b)  Each  application  for  a  radio  station 
authorization  in  the  GWCS  must: 

(1)  Submit  the  information  required 
by  the  Commission’s  rules,  requests, 
and  application  forms; 

(2)  Be  maintained  by  the  applicant 
substantially  accurate  and  complete  in 
all  significant  respects  in  accordance 
with  the  provisions  of  §  1.65  of  this 
chapter;  and 

(3)  Show  compliance  with  and  make 
all  special  showings  that  may  be 
applicable. 


(c)  Where  documents,  exhibits,  or 
other  lengthy  showings  already  on  file 
with  the  Commission  contain 
information  which  is  required  by  an 
application  form,  the  application  may 
specifically  refer  to  such  information,  if: 

(1)  The  information  previously  filed  is 
over  one  A4  (21  cmx29.7  cm)  or  8.5x11 
inch  (21.6  cmx27.9  cm). page  in  length, 
and  all  information  referenced  therein  is 
current  and  accurate  in  all  significant 
respects  tmder  §  1.65  of  this  chapter; 
and 

(2)  The  reference  states  specifically 
where  the  previously  filed  information 
can  actually  be  found,  including 
mention  of: 

(i)  The  station  call  sign  or  application 
file  niimber  whenever  tiie  reference  is  to 
station  files  or  previously  filed  - 
applications;. 

Cii)  The  title  of  the  proceeding,  the 
docket  number,  and  any  legal  citations^ 
whenever  the  reference  is  to  a  docketed 
proceeding.  However,  questions  on  an 
application  form  which  call  for  specific 
technical  data,  or  which  can  be 
answered  by  a  “yes”  or  “no”  or  other 
short  answer  shall  be  answered  as 
appropriate  and  shall  not  be  cross- 
referenced  to  a  previous  filing. 

(d)  In  addition  to  the  general 
application  requirements  of  Subpart  F  of 
this  part  and  §  1.2105  of  this  chapter, 
applicants  shall  submit  any  additional 
documents,  exhibits,  or  signed  written 
statements  of  fact: 

(1)  As  may  be  required  by  these  rules; 
and 

(2)  As  the  Commission,  at  any  time 
after  the  filing  of  an  application  and 
during  the  term  of  any  authorization, 
may  require  from  any  applicant, 
permittee,  or  licensee  to  enable  it  to 
determine  whether  a  radio  authorization 
should  be  granted,  denied,  or  revoked. 

(e)  Except  when  the  Commission  has 
declared  explicitly  to  the  contrary,  an 
informational  requirement  does  not  in 
itself  imply  the  processing  treatment  of 
decisional  weight  to  be  accorded  the 
response. 

(t)  All  applicants  (except  applicants 
filing  FCC  Form  175)  are  required  to 
indicate  at  the  time  their  application  is 
filed  whether  or  not  a  Commission  grant 
of  the  application  may  have  a  significant 
environmental  impact  as  defined  by 
§  1.1307  of  this  chapter.  If  answered 
affirmatively,  the  requisite 
environmental  assessment  as  prescribed 
in  §  1.1311  of  this  chapter  must  be  filed 
with  the  application  and  Commission 
environmental  review  must  be 
completed  prior  to  construction.  See 
§  1.1312  of  this  chapter.  All  GWCS 
licensees  are  subject  to  a  continuing 
obligation  to  determine  whether 
subsequent  construction  may  have  a 
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significant  environmental  impact  prior 
to  undertaking  such  construction  and  to 
otherwise  comply  with  §§  1.1301 
through  1.1319  of  this  chapter.  See 
§  1.1312  of  this  chapter. 

§  26.308  Technical  content  of  applications; 
maintenance  of  list  of  station  locations. 

All  applications  required  by  this  part 
shall  contain  all  technical  information 
required  by  the  application  forms  or 
associated  Public  Notice(s). 

Applications  other  them  initial 
applications  for  a  GWCS  hcense  must 
also  comply  with  all  technical 
requirements  of  the  rules  governing  the 
GWCS  (see  Subparts  C  and  D  as 
appropriate). 

§  26.309  Station  antenna  structures. 

(a)  Unless  the  GWCS  licensee  has 
received  prior  approval  from  the  FCC, 
no  antenna  structure,  including 
radiating  elements,  tower,  supports  and 
all  appurtenances,  may  be  higher  than 
61  m  (200  feet)  above  groimd  level  at  its 
site. 

(b)  Unless  the'  GWCS  licensee  has 
received  prior  approval  from  the  FCC, 
no  antenna  structure  at  an  airport  or 
heliport  that  is  available  for  public  use 
and  is  listed  in  the  Airport  Directory  of 
the  current  Airman’s  Information 
Manual  or  in  either  the  Alaska  or  Pacific 
Airman’s  Guide  and  Chart  Supplement; 
or  at  an  airport  or  heliport  under 
construction  that  is  the  subject  of  a 
notice  or  proposal  on  file  with  the  FAA, 
and  except  for  military  airports,  it  is 
clearly  indicated  that  the  airport  will  be 
available  for  public  use;  or  at  an  airport 
or  heliport  that  is  operated  by  the  armed 
forces  of  the  United  States:  or  at  a  place 
near  any  of  these  airports  or  heliports, 
may  be  higher  than: 

(1)  1  m  above  the  airport  elevation  for 
each  100  m  from  the  airport  nmway 
longer  than  1  km  within  6.1  km  of  the 
antenna  structure. 

(2)  2  m  above  the  airport  elevation  for 
each  100  m  from  the  nearest  runway 
shorter  than  1  km  within  3.1  km  of  the 
antenna  structure. 

(3)  4  m  above  the  airport  elevation  for 
each  100  m  from  the  nearest  landing 
pad  within  1.5  km  of  the  antenna 
structure. 

(c)  A  GWCS  station  antenna  structure 
no  higher  than  6.1  m  (10  feet)  above 
ground  level  at  its  site  or  no  higher  than 
6.1  m  above  any  natural  object  or 
existing  manmade  structxire,  other  than 
an  antenna  structure,  is  exempt  from  the 
requirements  of  paragraphs  (a)  and  (b)  of 
this  section. 

(d)  Further  details  as  to  whether  an 
aeronautical  study  and/or  obstruction 
marking  and  Ughting  may  be  required, 
and  specifications  for  obstruction 


marking  and  fighting  are  contained  in 
Part  17  of  this  chapter.  Construction, 
Marking  and  Lighting  of  Antenna 
Structures.  To  request  approval  to  place 
an  antenna  structure  higher  than  the 
limits  specified  in  paragraphs  (a),  (b), 
and  (c)  of  this  section,  the  licensee  must 
notify  the  Federal  Aviation 
Administration  (FAA)  on  FAA  Form 
7460-1  and  the  FCC  on  FCC  Form  854. 

§26.310  Waiver  of  rules. 

(a)  Request  for  waivers.  (1)  Waivers  of 
these  rules  may  be  granted  upon 
application  or  by  the  Commission  on  its 
own  motion.  Requests  for  waivers  shall 
contain  a  statement  of  reasons  sufficient 
to  justify  a  waiver.  Waivers  will  not  be 
granted  except  upon  an  affirmative 
showing: 

(1)  That  the  underlying  purpose  of  the 
rule  will  not  be  served,  or  would  be 
frustrated,  by  its  application  in  a 
particular  case,  and  that  grant  of  the 
waiver  is  otherwise  in  the  public 
interest;  or 

(ii)  That  the  irnique  facts  and 
circumstances  of  a  particular  case 
render  application  of  the  rule 
inequitable,  imduly  burdensome  or 
otherwise  contrary  to  the  public 
interest.  Applicants  must  also  show  the 
lack  of  a  reasonable  alternative. 

(2)  If  the  information  necessary  to 
support  a  waiver  request  is  already  on 
file,  the  applicant  may  cross-reference  to 
the  specific  fifing  where  it  may  be 
found. 

(b)  Denial  of  waiver,  alternate 
showing  required.  If  a  waiver  is  not 
granted,  the  application  will  be 
dismissed  as  defective  vmless  the 
applicant  has  also  provided  an 
alternative  proposal  which  complies 
with  the  Commission’s  rules  (including 
any  required  showings). 

§  26.31 1  Defective  applications. 

(a)  Unless  the  Commission  shall 
otherwise  permit,  an  application  will  be 
unacceptable  for  fifing  and  will  be 
returned  to  the  applicant  with  a  brief 
statement  as  to  the  omissions  or 
discrepancies  if: 

•  (1)  The  application  is  defective  with 
respect  to  completeness  of  answers  to  ~ 
questions,  informational  showings, 
executive,  or  other  matters  of  a  formal 
character;  or 

(2)  The  application  does  not  comply 
with  the  Commission’s  rules, 
regulations,  specific  requirements  for 
additional  information  or  other 
requirements.  See  also  §  1.2105  of  this 
chapter. 

(b)  Some  examples  of  common 
deficiencies  which  result  in  defective 
applications  imder  paragraph  (a)  of  this 
section  are: 


(1)  The  application  is  not  filled  out 
completely  and  signed; 

(2)  The  application  (other  an 
application  filed  on  FCC  Form  175)  does 
not  include  an  environmental 
assessment  as  required  for  an  action  that 
may  have  a  significant  impact  upon  the 
environment,  as  defined  in  §  1.1307  of 
this  chapter. 

(3)  The  application  is  filed  prior  to  the 
Public  Notice  issued  under  §  26.317 
announcing  the  application  fifing  date 
for  the  relevant  auction  or  after  the 
cutoff  date  prescribed  in  that  Public 
Notice; 

(c)  If  an  applicant  is  requested  by  the 
Commission  to  file  any  documents  or 
any  supplementary  or  explanatory 
information  not  specifically  required  in 
the  prescribed  application  form,  a 
failure  to  comply  with  such  request 
within  a  specified  time  period  will  be 
deemed  to  render  the  application 
defective  and  will  subject  it  to 
dismissal. 

§  26.31 2  Inconsistent  or  conflicting 
applications. 

While  an  application  is  pending  and 
imdecided,  no  subsequent  inconsistent 
or  conflicting  application  may  be  filed 
by  the  same  applicant,  his  successor  or 
assignee,  or  on  behalf  or  for  the  benefit 
of  the  same  applicant,  his  successor  or 
assignee. 

§  26.31 3  Amendment  of  application  for 
General  Wireless  Communications  Service 
filed  on  FCC  Form  175. 

(a)  The  Commission  will  provide 
bidders  a  limited  opportunity  to  cure 
defects  in  FCC  Form  175  specified 
herein  except  for  failure  to  sign  the 
application  and  to  make  certifications. 
TTiese  are  defects  which  may  not  be 
cured.  See  also  §  1.2105  of  this  chapter. 

(b)  For  GWCS,  applicants  will  be 
permitted  to  amend  their  Form  175 
applications  to  make  minor 
amendments  to  correct  minor  errors  or 
defects  such  as  typographical  errors. 
Applicants  will  also  be  permitted  to 
amend  FCC  Form  175,  to  make 
ownership  changes  or  changes  in  the 
identification  of  parties  to  bidding 
consortia,  provided  such  changes  do  not 
result  in  a  change  in  control  of  the 
applicant  and  do  not  involve  another 
applicant  (or  parties  in  interest  to  an 
applicant)  who  has  applied  for  any  of 
the  same  licenses  as  the  applicant. 
Amendments  which  change  control  of 
the  applicant  will  be  considered  major 
amendments.  An  FCC  Form  175  which 
is  amended  by  a  major  amendment  will 
be  considered  to  be  newly  filed  and 
cannot  be  resubmitted  after  applicable 
fifing  deadlines.  See  also  §  1.2105  of  this 
chapter. 
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§  26.31 4  Amendment  of  applications  for 
General  Wireless  Communications  Service 
(other  than  applications  filed  on  FCC  Form 
175). 

This  section  applies  to  all 
applications  for  General  Wireless 
Communications  Service  other  than 
applications  filed  on  FCC  Form  175. 

(a)  Amendments  as  of  right.  A 
pending  application  may  be  amended  as 
a  matter  or  right  if  the  application  has 
not  been  designated  for  hearing. 

(1)  Amendments  shall  comply  with 
§  26.319,  as  applicable;  and 

(2)  Amendments  which  resolve 
interference  conflicts  or  amendments 
imder  §  26.319  may  be  filed  at  any  time. 

(b)  The  Commission  or  the  presiding 
officer  may  grant  requests  to  amend  an 
application  designated  for  hearing  only 
if  a  written  petition  demonstrating  good 
cause  is  submitted  and  properly  served 
upon  the  parties  of  record. 

(c)  Major  amendments,  minor 
amendments.  The  Commission  will 
classify  all  amendments  as  minor  except 
in  the  cases  listed  below.  An 
amendment  shall  be  deemed  to  be  a 
major  amendment  subject  to  §  26.317 
under  any  of  the  following 
circumstances: 

(1)  Change  in  technical  proposal.  If 
the  amendment  results  in  a  substantial 
change  in  the  engineering  proposal  such 
as  (but  not  necessarily  limited  to)  a 
change  in,  or  an  addition  of,  a  radio 
fi^quency;  or 

(2)  Amendment  to  proposed  service 
area.  If  the  amendment  extends  the 
reliable  service  area  of  the  proposed 
facilities  outside  its  EA  or  other 
applicable  market  area  as  defined  in 
§26.102;  or 

(3)  A  substantial  change  in  ownership 
or  control. 

(d)  If  a  petition  to  deny  (or  other 
formal  objection)  has  been  filed,  any 
amendment,  requests  for  waiver,  (or 
other  ^vritten  commimications)  shall  be 
served  on  the  petitioner,  unless  waiver 
of  this  requirement  is  granted  pmsuant 
to  paragraph  (e)  of  this  section.  See  also 
§  1.2108  of  this  chapter. 

(e)  The  Commission  may  waive  the 
service  requirements  of  paragraph  (d)  of 
this  section  and  prescribe  such 
alternative  procedures  as  may  be 
appropriate  imder  the  circumstances  to 
protect  petitioners’  interests  and  to 
avoid  undue  delay  in  a  proceeding,  if  an 
applicant  submits  a  request  for  waiver 
which  demonstrates  that  the  service 
requirement  is  unreasonably 
burdensome. 

(f)  Any  amendment  to  an  application 
shall  be  signed  and  shall  be  submitted 
in  the  same  manner,  and  with  the  same 
number  of  copies,  as  was  the  original 
application.  Amendments  may  be  made 


in  letter  form  if  they  comply  in  all  other 
respects  ivith  the  requirements  of  this 
chapter. 

(g)  An  application  will  be  considered 
to  be  a  newly  filed  application  if  it  is 
amended  by  a  major  amendment  (as 
defined  in  this  section),  except  in  the 
following  circumstances: 

(1)  The  amendment  reflects  only  a 
change  in  ownership  or  control  found 
by  the  Commission  to  be  in  the  public 
interest; 

(2)  The  amendment  corrects 
typographical  transcription,  or  similar 
clerical  errors  which  are  clearly 
demonstrated  to  be  mistakes  by 
reference  to  other  parts  of  the 
application,  and  whose  discovery  does 
not  create  new  or  increased  frequency 
conflicts; 

(3)  The  amendment  does  not  create 
new  or  increased  frequency  conflicts, 
and  is  demonstrably  necessitated  by 
events  which  the  applicant  could  not 
have  reasonably  foreseen  at  the  time  of 
filing,  such  as,  for  example: 

(i)  The  loss  of  a  transmitter  or  receiver 
site  by  condemnation,  natural  causes,  or 
loss  of  lease  or  option;  or 

(ii)  Obstruction  of  a  proposed 
transmission  path  caused  by  the 
erection  of  a  new  building  or  other 
structure. 

§  26.31 5  Application  for  temporary 
authorizations. 

(a)  In  circumstances  requiring 
immediate  or  temporary  use  of  facilities, 
request  may  be  made  for  special 
temporary  authority  to  install  and/or 
operate  new  or  modified  equipment. 

Any  such  request  may  be  submitted  as 
an  informal  application  in  the  manner 
set  forth  in  §  26.303  and  must  contain 
full  particulars  as  to  the  proposed 
operation  including  all  facts  sufficient 
to  justify  the  temporary  authority  sought 
and  the  public  interest  therein.  No  such 
request  will  be  considered  unless  the 
request  is  received  by  the  Commission 
at  least  10  days  prior  to  the  date  of 
proposed  construction  or  operation  or, 
where  an  extension  is  sought,  expiration 
date  of  the  existing  temporary 
authorization.  A  request  received  within 
less  than  10  days  may  be  accepted  upon 
due  showing  of  sufficient  reasons  for  the 
delay  in  submitting  such  request. 

(b)  Special  temporary  authorizations 
may  be  granted  without  regard  to  the  30- 
day  public  notice  requirements  of 

§  26.317  when: 

(1)  The  authorization  is  for  a  period 
not  to  exceed  30  days  and  no 
application  for  regular  operation  is 
contemplated  to  be  filed; 

(2)  The  authorization  is  for  a  period 
not  to  exceed  60  days  pending  bhie  filing 


of  em  application  for  such  regular 
operation; 

(3)  The  authorization  is  to  permit 
interim  operation  to  facilitate 
completion  of  authorized  construction 
or  to  provide  substantially  the  same 
service  as  previously  authorized;  or 

(4)  The  authorization  is  made  upon  a 
finding  that  there  are  extraordinary 
circumstances  requiring  operation  in  the 
public  interest  and  that  delay  in  the 
institution  of  such  service  would 
seriously  prejudice  the  public  interest. 

(c)  Temporary  authorizations  of 
operation  not  exceed  180  days  may  be 
granted  imder  the  standards  of  section 
309(f)  of  the  Communications  Act  where 
extraordinary  circumstances  so  require. 
Extensions  of  the  temporary 
authorization  for  a  period  of  180  days 
each  may  also  be  granted,  but  the 
renewal  applicant  bears  a  heavy  burden 
to  show  that  extraordinary 
circumstances  warrant  such  an 
extension. 

(d)  In  cases  of  emergency  found  by  the 
Commission,  involving  danger  to  life  or 
property  or  due  to  damage  of 
equipment,  or  during  a  national 
emergency  proclaimed  by  the  president 
or  declared  by  the  Congress  or  during 
the  continuance  of  any  war  in  which  the 
United  States  is  engaged  and  when  such 
action  is  necessary  for  the  national 
defense  or  safety  or  otherwise  in 
furtherance  of  the  war  effort,  or  in  cases 
of  emergency  where  the  Commission 
finds  that  it  would  not  feasible  to  secure 
renewal  applications  from  existing 
licensees  or  otherwise  to  follow  normal 
licensing  procedure,  the  Commission 
will  grant  radio  station  authorizations 
and  station  licenses,  or  modifications  or 
renewals  thereof,  during  the  emergency 
found  by  the  Commission  or  during  the 
continuance  of  any  such  national 
emergency  or  war,  as  special  temporary 
licenses,  only  for  the  period  of 
emergency  or  war  requiring  such  action, 
without  the  filing  of  formal 
applications. 

§  26.31 6  Recept  of  application; 
applications  in  the  General  Wireless 
Communications  Service  filed  on  FCC  Form 
175  and  other  applications  in  the  GWCS 
Service. 

All  applications  for  the  initial 
provision  of  GWCS  service  must  be 
submitted  on  FCC  Forms  175  and  175- 
S.  Mutually  exclusive  initial 
applications  in  the  General  Wireless 
Communications  Services  are  subject  to 
competitive  bidding.  FCC  Form  x3cX 
(“Application  for  New  or  Modified 
General  Wireless  Communications 
Service  Radio  Station  Under  Part  26”) 
must  be  submitted  by  each  winning 
bidder  for  each  GWCS  license  applied 
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for  on  FCC  Form  175.  In  the-event  that 
mutual  exclusivity  does  not  exist 
between  applicants  filing  FCC  Form 
175,  the  applicant  will  also  file  FCC 
Form  401.  The  aforementioned  Forms 
175, 175-S,  and  XXX  are  subject  to  the 
provisions  of  Part  1,  Subpart  Q  of  this 
chapter  (“Competitive  Bidding 
Proceedings”)  and  subpart  E  of  this  part. 
Blanket  licenses  are  granted  for  each 
market  fi-equency  block.  Applications 
for  individual  sites  are  not  needed  and 
will  not  be  accepted.  See  §  26.11. 

(b)  Applications  received  for  filing  are 
given  a  file  niunber.  The  assignment  of 

a  file  number  to  an  application  is  merely 
for  administrative  convenience  and  does 
not  indicate  the  acceptance  of  the 
application  for  filing  and  processing. 
Such  assignment  of  a  file  number  will 
not  preclude  the  subsequent  return  or 
dismissal  of  the  application  if  it  is  found 
to  be  not  in  accordance  with  the 
Commission’s  rules. 

(c)  Acceptance  of  an  application  for 
filing  merely  means  that  it  has  been  the 
subject  of  a  preliminary  review  as  to 
completeness.  Such  acceptance  will  not 
preclude  the  subsequent  retxmi  or 
dismissal  of  the  application  if  it  is  found 
to  be  defective  or  not  in  accordance 
with  the  Commission’s  rules. 

§  26.31 7  Public  notice  period. 

(a)  At  regular  intervals,  the 
Commission  will  issue  a  public  notice 
listing: 

(1)  The  acceptance  for  filing  of  all 
applications  and  major  amendments 
thereto: 

(2)  Significant  Commission  actions 
concerning  applications  listed  as 
acceptable  for  filing; 

(3)  Information  which  the 
Commission  in  its  discretion  believes  of 
public  significance.  Such  notices  are 
solely  for  the  purpose  of  informing  the 
public  and  do  not  create  any  rights  in 
an  applicant  or  any  other  person. 

(4)  Special  environmental 
considerations  as  required  by  part  1  of 
this  chapter. 

(b)  The  Commission  will  not  grant 
any  application  imtil  expiration  of  a 
period  of  thirty  (30)  days  following  the 
issuance  date  of  a  public  notice  listing 
the  application,  or  any  major 
amendments  thereto,  as  acceptable  for 
filing.  Provided,  that  the  Commission 
will  not  grant  an  application  filed  on 
Form  XXX  filed  either  by  a  winning 
bidder  or  by  an  applicant  whose  Form 
175  application  is  not  mutually 
exclusive  with  other  applicants,  imtil 
the  expiration  of  a  period  of  forty  (40) 
days  following  the  issuance  of  a  public 
notice  listing  the  application,  or  any 
major  amendments  thereto,  as 


acceptable  for  filing.  See  also  §  1.2108  of 
this  chapter. 

(c)  As  an  exception  to  paragraphs 

(a)(1),  (a)(2)  of  tlfis  section,  the  public 
notice  provisions  are  not  applicable  to 
applications: 

fl)  For  authorization  of  a -minor 
technical  change  in  the  facilities  of  an 
authorized  station  where  such  a  change 
would  not  be  classified  as  a  major 
amendment  (as  defined  by  §  26.314) 
were  such  a  change  to  be  submitted  as 
an  amendment  to  a  pending  application; 

(2)  For  issuance  of  a  license 
subsequent  to  a  radio  station 
authorization  or,  pending  application 
for  a  grant  of  such  license,  any  special 
or  temporary  authorization  to  permit 
interim  operation  to  facilitate 
completion  of  authorized  construction 
or  to  provide  substantially  the  same 
service  as  would  be  authorized  by  such 
license; 

(3)  For  extension  of  time  to  complete 
construction  of  authorized  facilities,  see 
§  26.104; 

(4)  For  temporary  authorization 
pursuant  to  §^5.315; 

(5)  For  an  authorization  under  any  of 
the  proviso  clauses  of  section  308(a)  of 
the  Communications  Act  of  1934  (47 
U.S.C.  308(a)); 

(6)  For  consent  to  an  involimtary 
assignment  or  transfer  of  control  of  a 
radio  authorization;  or 

(7)  For  consent  to  a  voluntary 
assignment  or  transfer  of  control  of  a 
radio  authorization,  where  the 
assignment  or  transfer  does  not  involve 
a  substantial  change  in  ownership  or 
control. 

§26.318  ■  Dismissal  and  retum.of 
applications. 

(a)  Any  application  may  be  dismissed 
without  prejudice  as  a  matter  of  right  if 
the  applicant  requests  its  dismissal  prior 
to  designation  for  hearing  or,  in  the  case 
of  applications  filed  on  Forms  175  and 
175-S,  prior  to  auction.  An  applicant’s 
request  for  the  return  of  his  application 
after  it  has  been  accepted  for  filing  will 
be  considered  to  be  a  request  for 
dismissal  without  prejudice.  Applicants 
requesting  dismissal  of  their 
applications  are  also  subject  to  §  1.2104 
of  this  chapter. 

(b)  A  request  to  dismiss  an 
application  without  prejudice  will  be 
considered  after  designation  for  hearing 
only  if: 

(1)  A  written  petition  is  submitted  to 
the  Commission  and  is  properly  served 
upon  all  parties  of  record,  and 

(2)  The  petition  complies  with  the 
provisions  of  this  Section  and 
demonstrates  good  cause. 

(c)  The  Commission  will  dismiss  an 
application  for  failure  to  prosecute  or 


for  failure  to  respond  substantially 
within  a  specified  time  period  to  official 
correspondence  or  requests  for 
additional  information.  Dismissal  shall 
be  without  prejudice  if  made  prior  to 
designation  for  hearing  or  prior  to 
auction,  but  dismissal  may  be  made 
with  prejudice  for  unsatisfactory 
compliance  or  after  designation  for 
hearing  or  after  the  applicant  is  notified 
that  it  is  the  winning  bidder  under  the 
auction  process. 

§  26.31 9  Ownership  changes  and 
agreements  to  amend  or  to  dismiss 
applications  or  pleadings. 

(a)  Applicability.  Subject  to  the 
provisions  of  §  1.2105  of  this  chapter 
(Bidding  Application  and  Certification 
Procedures;  Prohibition  of  Collusion), 
this  section  applies  to  applicants  and  all 
other  parties  interested  in  pending 
applications  who  wish  to  resolve 
contested  matters  among  themselves 
with  a  formal  or  an  informal  agreement 
or  understanding.  This  section  applies 
only  when  the  agreement  or 
understanding  will  result  in: 

(1)  A  major  change  in  the  ownership 
of  an  applicant  to  which  §  26.323  and 
26.324  would  apply,  or 

(2)  The  individual  or  mutual 
withdrawal,  amendment  or  dismissal  of 
any  pending  application,  amendment, 
petitioner  or  other  pleading. 

(b)  Parties  that  have  filed  an 
application  in  the  GWCS  that  is 
mutually  exclusive  with  one  or  more 
other  applications,  and  then  enter  into 
an  agreement  to  resolve  the  mutual 
exclusivity  by  withdrawing  or 
requesting  dismissal  of  the  apphcation 
or  an  amendment  thereto,  must  obtain 
the  approval  of  the  FCC.  Parties  that 
have  filed  a  petition  to  deny,  informal 
objection  or  other  pleading  against  a 
pending  application,  and  then  seek  to 
withdraw  or  request  dismissal  of  the 
petition,  either  unilaterally  or  in 
exchange  for  a  financial  consideration, 
must  obtain  the  approval  of  the  FCC. 

(1)  The  party  witndrawing  or 
requesting  dismissal  of  its  application, 
petition  to  deny,  informal  objection  or 
other  pleading  must  submit  to  the  FCC 
a  request  for  approval  of  the  withdrawal 
or  dismissal,  a  copy  of  any  written 
agreement  related  to  the  withdrawal  or 
dismissal,  and  an  affidavit  setting  forth: 

(i)  A  certification  that  neither  the 
party  nor  its  principals  has  received  or 
will  receive  any  money  or  other 
consideration  in  excess  of  the  legitimate 
and  prudent  expenses  incurred  in 
prosecuting  the  application,  petition  to 
deny,  informal  objection  or  other 
pleading  in  exchange  for  the  withdrawal 
or  dismissal  of  the  application,  petition 
to  deny,  informal  objection  or  other 
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pleading,  except  that  this  provision  does 
not  apply  to  dismissal  or  withdrawal  of 
applications  pursuant  to  bona  fide 
memer  agreements; 

(ill  The  exact  nature  and  amount  of 
any  consideration  received  or  promised; 

(iii)  An  itemized  accotmtingof  the 
expenses  for  which  it  seeks 
reimbursement;  and 

(iv)  The  terms  of  any  oral  agreement 
related  to  the  withdrawal  or  dismissal  of 
the  application,  petition  to  deny, 
informal  objection  or  other  pleading. 

(2)  In  addition,  within  5  oays  of  me 
filing  date  of  the  applicant’s  or 
petitioner’s  request  for  approval,  each 
remaining  party  to  any  written  or  oral 
agreement  must  submit  an  affidavit 
setting  forth: 

(i)  A  certification  that  neither  the 
applicant  nor  its  principals  has  paid  or 
will  pay  money  or  other  consideration 
in  excess  of  the  legitimate  and  prudent 
expenses  of  the  petitioner  in  exchange 
for  withdrawing  or  dismissing  the 
application,  petition  ta  deny,  informed 
objection  or  other  pleadinB;  and 

(ii)  The  terms  of  any  ored  agreement 
relating  to  the  withdrawal  or  dismissal 
of  the  application,  petition  to  deny, 
informal  objection  or  other  pleading. 

(3)  For  the  purposes  of  this  section: 

(i)  Affidavits  filed  pursuant  to  this 
section  must  be  executed  by  the  filing 
party,  if  an  individual,  a  partner  having 
personal  knowledge  of  the  facts,  if  a 
partnership,  or  an  officer  having 
personal  knowledge  of  the  facts,  if  a 
corporation  or  association. 

(ii)  Applications,  petitions  to  deny, 
informal  objections  and  other  pleadings 
are  deemed  to  be  pending  before  the 
FCC  from  the  time  the  application  or 
petition  to  deny  is  filed  with  the  FCC 
until  such  time  as  an  order  of  the  FCC 
granting,  denying  or  dismissing  the 
application,  petition  to  deny,  informal 
objection  or  other  pleading  is  no  longer 
subject  to  reconsideration  by  the  FCC  or 
to  review  by  any  court. 

(iii)  “Legitimate  and  prudent 
expenses”  are  those  expenses 
reasonably  incurred  by  a  party  in 
prepjiring  to  file,  filing,  prosecuting 
and/or  settling  its  application,  petition 
to  deny,  informal  objection  or  other 
pleading  for  which  reimbiusement  is 
sought. 

(iv)  “Other  consideration”  consists  of 
financial  concessions,  including,  but  not 
limited  to,  the  transfer  of  assets  or  the 
provision  of  tangible  pecuniary  benefit, 
as  well  as  non- financial  concessions 
that  confer  any  type  of  benefit  on  the 
recipient. 

(y)  Reimbursement  by  an  applicant  of 
the  legitimate  and  prudent  expenses  of 
a  potential  petitioner  or  objector, 
incurred  reasonably  and  directly  in 


preparing  to  file  a  petition  to  deny,  will 
not  be  considered  to  be  payment  for 
refraining  from  filing  a  petition  to  deny 
or  {m  informal  objection.  Payments 
made  directly  to  a  potential  petitioner  or 
objector,  or  a  person  related  to  a 
potential  petitioner  or  objector,  to 
implement  non-financial  promises  are 
prohibited  imless  specifically  approved 
by  the  FCC. 

§ 26.320  Opposition  to  applications. 

(a)  Petitions  to  deny  (including 
petitions  for  other  forms  or  relief)  and 
responsive  pleadings  for  Commission 
consideration  must  comply  with 
§  1.2108  of  this  chapter  and  must: 

(1)  Identify  the  application  or 
applications  (including  applicant’s 
name,  station  location.  Commission  file 
numbers  and  radio  service  involved) 
with  which  it  is  concerned; 

(2)  Be  filed  in  accordance  with  the 
pleading  limitations,  filing  periods,  and 
other  applicable  provisions  §§  1.41 
through  1.52  of  tffis  chapter  except 
where  otherwise  provided^in  §  1.2108  of 
this  chapter; 

(3)  Contain  specific  allegations  of  fact 
which,  except  for  facts  of  which  official 
notice  may  be  taken,  shall  be  supported 
by  affidavit  of  a  person  or  persons  with 
personal  knowledge  thereof,  and  which 
shall  be  sufficient  to  demonstrate  that 
the  petitioner  (or  respondent)  is  a  party 
in  interest  and  that  a  grant  of,  or  other 
Commission  action  regarding,  the 
application  would  be  prima  facie 
inconsistent  with  the  public  interest; 

(4)  Be  filed  within  thirty  (30)  days 
after  the  date  of  public  notice  . 
announcing  the  acceptance  for  filing  of 
any  such  application  or  major 
amendment  thereto  (imless  the 
Commission  otherwise  extends  the 
filing  deadline);  and 

(5)  Contain  a  certificate  of  service 
showing  that  it  has  been  mailed  to  the 
applicant  no  later  than  the  date  of  filing 
thereof  with  the  Commission. 

(b)  A  petition  to  deny  a  major 
amendment  to  a  previously  filed 
application  may  only  raise  matters 
directly  related  to  the  amendment 
which  could  not  have  been  raised  in 
connection  with  the  underlying, 
previously  filed  application.  This  does 
not  apply  to  petitioners  who  gain 
stanc^g  because  of  the  major 
amendment. 

(c)  parties  who  file  fiivolous  petitions 
to  deny  may  be  subject  to  sanctions 
including  monetary  forfeitures,  license 
revocation,  if  they  are  FCC  licensees, 
and  may  be  prohibited  from 
participating  in  future  auctions. 


§  26.321  Mutually  exclusive  applications. 

(a)  The  Commission  will  consider  , 
applications  to  be  mutually  exclusive  if 
their  conflicts  are  such  that  the  grant  of 
one  application  would  effectively 
preclude  by  reason  of  harmful  electrical 
interference,  or  other  practical  reason, 
the  grant  of  one  or  more  of  the  other 
applications.  The  Commission  will 
presume  “harmful  electrical 
interference”  to  mean  interference 
which  would  result  in  a  material 
impairment  to  service  Rendered  to  the 
public  despite  frill  cooperation  in  good 
faith  by  all  applicants  or  parties  to 
achieve  reasonable  technical 
adjustments  which  would  avoid 
electrical  conflict. 

(b)  Mutually  exclusive  applications 
filed  on  Form  175  for  the  initial 
provision  of  GWCS  service  are  subject  to 
competitive  bidding  in  accordance  with 
the  procedures  in  Subpart  F  of  this  part 
and  in  Part  1,  Subpart  Q  of  this  chapter. 

(c)  An  application  will  be  entitled  to 
comparative  consideration  with  one  or 
more  conflicting  apphcations  only  if  the 
Commission  determines  that  such 
comparative  consideration  will  serve 
the  public  interest. 

§26.322  Consideration  of  applications. 

(a)  Applications  for  an  instrument  of 
authorization  will  be  granted  if,  upon 
examination  of  the  application  and 
upon  consideration  of  such  other 
matters  as  it  may  officially  notice,  the 
Commission  finds  that  the  grant  will 
serve  the  public  interest,  convenience, 
and  necessity.  See  also  §  1.2108  of  this 
chapter. 

(b)  The  grant  shall  be  without  a  formal 
hearing  if,  upon  consideration  of  the 
application,  any  pleadings  or  objections 
filed,  or  other  matters  which  may  be 
officially  noticed,  the  Commission  finds 
that: 

(1)  The  application  is  acceptable  for 
filing,  and  is  in  accordance  with  the 
Commission’s  rules,  regulations,  and 
other  requirements; 

(2)  The  application  is  not  subject  to  a 
post-auction  hearing  or  to  comparative 
consideration  pursuant  to  §  26.321  with 
another  application(s); 

(3)  A  grant  of  the  application  would 
not  cause  harmful  electrical  interference 
to  an  authorized  station; 

(4)  There  are  no  substantial  and 
material  questions  of  fact  presented;  and 

(5)  The  applicant  is  qualified  under 
current  FCC  regulations  and  policies. 

(c)  If  the  Commission  should  grant 
without  a  formal  hearing  an  application 
for  an  instrument  of  authorization 
which  is  subject  to  a  petition  to  deny 
filed  in  accordance  with  §  26.320,  the 
Commission  will  deny  the  petition  by 
the  issuance  of  a  Memorandum  Opinion 
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and  Order  which  will  concisely  report 
the  reasons  for  the  denial  and  dispose 
of  all  substantial  issues  raised  by  the 
petition. 

(d)  Whenever  the  Commission, 
without  a  formal  hearing,  grants  any 
application  in  part,  or  subject  to  any 
terms  or  conditions  other  than  those 
normally  applied  to  applications  of  the 
same  type,  it  shall  inform  the  applicant 
of  the  reasons  therefor,  and  the  grant 
shall  be  considered  final  imless  the 
Commission  should  revise  its  action 
(either  by  granting  the  application  as 
originally  requested,  or  by  designating 
the  application  for  a  formal  evidentiary 
hearing)  in  response  to  a  petition  for 
reconsideration  which: 

(1)  Is  filed  by  the  applicant  within 
thirty  (30)  days  from  the  date  of  the 
letter  or  order  giving  the  reasons  for  the 
partial  or  conditioned  grant; 

(2)  Rejects  the  grant  as  made  and 
explains  the  reasons  why  the 
application  should  be  granted  as 
originally  requested;  and, 

(3)  Returns  the  instrument  of 
authorization. 

(e)  The  Commission  will  designate  an 
application  for  a  formal  hearing, 
specifying  with  particularly  the  matters 
and  things  in  issue,  if,  upon 
consideration  of  the  application,  any 
pleadings  or  objections  hied,  or  other 
matters  which  be  officially  noticed,  the 
Commission  determines  that: 

(1)  A  substantial  and  material 
question  of  fact  is  presented  (see  also 
§  1.2108  of  this  chapter); 

(2)  The  Commission  is  vmable  for  any 
reason  to  make  the  hndings  specihed  in 
paragraph  (a)  of  this  section  and  the 
application  is  acceptable  for  hling, 
complete,  and  in  accordance  with  the 
Commission’s  rules,  regulations,  and 
other  requirements;  or 

(3)  The  application  is  entitled  to 
comparative  consideration  (xmder 

§  26.321)  with  another  application  (or 
applications). 

(f)  The  Commission  may  grant,  deny 
or  take  other  action  with  respect  to  an 
application  designated  for  a  formal 
hearing  pmsuant  to  paragraph  (e)  of  this 
section  or  Part  1  of  this  chapter. 

(g)  Reconsideration  or  review  of  any 
final  action  taken  by  tbe  Commission 
will  be  in  accordemce  with  Part  1, 
Subpart  A  of  this  chapter. 

§26.323  Post-action  divestitures. 

Any  parties  sharing  a  common  non¬ 
controlling  ownership  interests  who 
aggregate  more  GWCS  spectrum  among 
them  than  a  single  entity  is  entitled  to 
hold  will  be  permitted  to  divest 
sufficient  properties  within  90  days  of 
the  license  grant  to  come  into 


compliance  with  the  spectrum 
aggregation  limits  as  follows: 

(a)  The  GWCS  applicant  shall  submit 
a  signed  statement  with  its  long-form 
application  stating  that  sufficient 
properties  will  be  divested  within  90 
days  of  the  license  grant.  If  the  licensee 
is  otherwise  qualified,  the  Commission 
will  grant  the  applications  subject  to  a 
condition  that  the  licensee  come  into 
compliance  with  the  GWCS  spectrum 
aggregation  limits  within  90  days  of 
grant. 

(b)  Within  90  days  of  license  grant, 
the  licensee  must  certify  that  the 
applicant  and  all  parties  to  the 
application  have  come  into  compliemce 
with  the  GWCS  spectrum  aggregation 
limits.  If  the  Ucensee  fails  to  submit  the 
certification  within  90  days,  the 
Commission  will  immediately  cancel  all 
broadband  GWCS  licenses  won  by  the 
applicant,  impose  the  default  payment 
and,  based  on  the  facts  presented,  take 
any  other  action  it  deems  appropriate. 
Divestiture  may  be  an  interim  trustee  if 
a  buyer  has  not  been  secured  in  the 
required  time  firame,  as  long  as  the 
applicant  has  no  interest  in  or  control  of 
the  trustee,  and  the  trustee  may  dispose 
of  the  property  as  it  sees  fit.  In  no  event 
may  the  trustee  retain  the  property  for 
longer  than  six  months  from  grant  of 
license. 

§  26.324  T ransfer  of  control  or  assignment 
of  station  authorization. 

(a)  Authorizations  shall  be  transferred 
or  assigned  to  another  party,  volimtarily 
(for  example,  by  contract)  or 
involuntarily  (for  example,  by  death, 
bankruptcy,  or  legal  disability),  directly 
or  indirectly  or  by  transfer  of  control  of 
any  corporation  holding  such 
authorization,  only  upon  application 
and  approval  by  the  Commission.  A 
transfer  of  control  or  assignment  of 
station  authorization  in  the  General 
Wireless  Commvmications  Service  is 
also  subject  to  §  1.2111  of  this  chapter 
(Assignment  or  transfer  of  control: 
unjust  enrichment). 

(1)  A  change  from  less  than  50% 
ownership  to  50%  or  more  ownership 
shall  always  be  considered  a  transfer  of 
control. 

(2)  In  other  situations  a  controlling 
interest  shall  be  determined  on  a  case- 
by-case  basis  considering  the 
distribution  of  ownership,  and  the 
relationships  of  the  owners,  including 
family  relationships. 

(b)  Form  required: 

(1)  Assignment. 

(i)  FCC  Form  490  shall  be  filed  to 
assign  a  license  or  permit. 

(ii)  In  the  case  of  involuntary 
assignment,  FCC  Form  490  shall  be  filed 


within  30  days  of  the  event  causing  the 
assimment. 

(2)  Transfer  of  control. 

(i)  FCC  Form  490  shall  be  submitted 
in  order  to  transfer  control  of  a 
corporation  holding  a  license  or  permit. 

(ii)  In  the  case  of  involuntary  transfer 
of  control,  FCC  Form  490  shall  be  filed 
within  30  days  of  the  event  causing  the 
transfer. 

(3)  Form  430.  Whenever  an 
application  must  be  filed  under 
paragraphs  (a)(1)  or  (a)(2)  of  this  section, 
the  assignee  or  transferee  shall  file  FCC 
Form  430  (“Common  Carrier  Radio 
License  Qualification  Report”)  unless  an 
accurate  report  is  on  file  with  the 
Commission. 

(4)  Notification  of  completion.  The 
Commission  shall  be  notified  by  letter  of 
the  date  of  completion  of  the  assignment 
or  transfer  of  control. 

(5)  If  the  transfer  of  control  of  a 
license  is  approved,  the  new  hcensee  is 
held  to  the  original  build-out 
requirement  of  §  26.104. 

(c)  In  acting  upon  applications  for 
transfer  of  control  or  assignment,  the 
Commission  will  not  consider  whether 
the  public  interest,  convenience,  and 
necessity  might  be  served  by  the  transfer 
or  assignment  of  the  authorization  to  a 
person  other  than  the  proposed 
transferee  or  assignee. 

(d)  Applicants  seeking  to  transfer 
their  licenses  within  three  years  after 
the  initial  hcense  grant  date  are  required 
to  file,  together  with  their  transfer 
application,  the  associated  contracts  for 
sale,  option  agreements,  management 
agreements,  and  all  other  documents 
disclosing  the  total  consideration  to  be 
received  in  return  for  the  transfer  of  the 
license. 

§  26.325  Extension  of  time  to  complete 
construction. 

(a)  If  construction  is  not  completed 
within  the  time  period  set  forth  in 

§  26.104,  the  authorization  will 
automatically  expire.  Before  the  period 
for  construction  expires  an  appUcation 
for  an  extension  of  time  to  complete 
construction  (FCC  Form  489)  may  be 
filed.  See  paragraph  (b)  of  this  section. 
Within  30  days  after  the  authorization 
expires  an  application  for  reinstatement 
m^  be  filed  on  FCC  Form  489. 

(b)  An  application  for  extension  of 
time  to  complete  construction  may  be 
made  on  FCC  Form  489.  Extension  of 
time  requests  must  be  filed  prior  to  the 
expiration  of  the  construction  period. 
Extensions  will  be  granted  only  if  the 
licensee  shows  that  the  failure  to 
complete  construction  is  due  to  causes 
beyond  his  control.  An  application  for 
modification  of  an  authorization  (under 
construction)  does  not  extend  the  initial 
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construction  period.  If  additional  time 
to  construct  is  required,  an  FCC  Form 
489  must  be  submitted. 

§  26.326  Termination  of  authorization. 

(a)  (1)  All  authorizations  shall 
terminate  on  the  date  specified  on  the 
authorization  or  on  the  date  specified  by 
these  rules,  ^mle8s  a  timely  application 
for  renewal  has  been  filed. 

(2)  If  no  application  for  renewal  has 
been  made  before  the  authorization’s 
expiration  date,  a  late  application  for 
renewal  will  only  be  considered  if  it  is 
filed  within  30  days  of  the  expiration 
date  and  showsithat  the  failure  to  file  a 
timely  application  was  due  to  causes 
beyond  the  applicant’s  control.  During 
this  30  day  period  reinstatement 
applications  must  be  filed  on  FCC  Form 
489.  Service  to  subscribers  need  not  be 
suspended  while  a  late  filed  renewal 
application  is  pending,  but  such  service 
shall  be  without  prejudice  to  . 
Commission  action  on  the  renewal 
application  and  any  related  sanctions. 
Sm  also  §  26.14  (Criteria  for 
Comparative  Renewal  Proceedings). 

(b)  Special  Temporary  Authority.  A 
spedal  temporary  authorization  shall 
automatically  terminate  upon  failure  to 
comply  with  the  conditions  in  the 
authorization. 
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Proclamation  6815  of  August  7,  1995 

The  President 

Minority  Enterprise  Development  Week,  1995 

By  the  President  of  the  United  States  of  America 
A  Proclamation 

For  citizens  throughout  the  Nation,  entrepreneurship  is  a  proven  gateway 
to  economic  empowerment.  At  its  best,  our  free  enterprise  system  works 
to  ensure  that  all  of  our  citizens  have  the  opportunity  to  contribute  fully 
to  America’s  economic  growth  and  to  benefit  fully  from  our  economy’s 
success.  However,  the  road  to  entrepreneurial  achievement  is  seldom  easy. 
Those  who  undertake  the  journey  must  be  talented,  determined,  and  brave. 
But  America  has  a  history  of  rewarding  risk-takers,  and  there  is  much 
to  be  gained  in  the  attempt. 

If  this  country  is  to  continue  to  prosper  in  the  years  ahead,  we  must 
hold  fast  to  the  promise  of  minority  enterprise  development.  Business  growth 
in  our  minority  communities  creates  wealth,  encourages  self-sufficiency, 
and  generates  jobs  where  they  are  needed.  My  Administration  is  working 
hard  to  strengthen  all  of  our  Nation’s  businesses,  opening  new  domestic 
and  international  markets,  stimulating  the  efficient  use  of  developed  but 
underutilized  land  in  older  cities  and  towns,  and  reducing  the  cost  of 
.  borrowing  for  business  start-ups  and  expansions.  These  innovative  efibrts 

are  making  an  impact,  and  people  throughout  America  are  stepping  forward 
to  take  advantage  of  the  possibilities  of  investment. 

This  week  plays  an  important  part  in  om  work  to  promote  the  growth 
of  the  minority  business  community.  As  we  recognize  America’s  outstanding 
minority  business  men  and  women,  we  honor  their  accomplishments  and 
help  spur  them  on  to  greater  heights.  Highlighting  their  success,  this  occasion 
touches  even  those  who  have  not  yet  dreamed  of  starting  their  own  busi¬ 
nesses.  We  are  all  inspired  by  the  example  our  entrepreneurs  have  set. 

NOW,  THEREFORE,  I,  WILLIAM  J.  CUNTON,  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  September  24  through 
September  30,  1995,  as  “Minority  Enterprise  Development  Week.’’  I  call 
on  all  Americans  to  conunemorate  this  event  with  appropriate  ceremonies 
and  activities,  joining  together  to  recognize  the  contributions  that  minority 
•  entrepreneurs  make  every  day  to  our  national  economic  security. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  seventh  day 
of  August,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-five,  and 
of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  twentieth. 
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